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APPEARANCES 

For  Taxpayer: 

OSCAR  SAMUELS,  ESQ., 
TEVIS  JACOBS,  ESQ. 

For  Comni'r: 

T.  M.  MATHER,  ESQ. 


Docket  No.  3571 
BABETTE  G.  LURIE, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1943 

Dec.  6 — Petition  received  and  filed.  Taxpayer  no- 
tified. Fee  paid. 

Dec.  6 — Request  for  Circuit  hearing  in  San  Fran- 
cisco, California,  filed  by  taxpayer, 
12/10/43  Granted. 

Dec.  7 — Copy  of  petition  served  on  General 
Counsel. 

1944 

Jan.    12 — Answer  filed  by  General  Counsel, 

Jan.  14 — Copy  of  answer  served  on  taxpayer.  San 
Francisco,  California. 
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1944 

Aug.  10 — Hearing  set  Sept.  18,  1944,  in  San  Fran- 
cisco, California. 

Sep.  18 — Hearing  had  before  Judge  Van  Fossan 
on  merits.  Consolidated  with  3572.  Stip- 
ulation of  facts  filed.  Briefs  due  Nov.  2, 
1944.   Replies  November  17,  1944. 

Oct.    14 — Transcript  of  hearing  9/18/44  filed. 

Oct.    25 — Brief  filed  by  General  Counsel. 

Oct.  26— Brief  filed  by  taxpayer.  10/26/44  Copy 
served. 

Nov.  14 — Reply  brief  filed  by  taxpayer.  Copy 
served. 

1945 

Mar.  31 — Findings  of  fact  and  opinion  rendered. 
Judge  Van  Fossan.  Decision  will  be  en- 
tered for  the  respondent.  4/2/45  Copy 
served. 

Mar.  31 — Decision  entered.  Judge  Van  Fossan. 
Div.  9. 

Jun.  16^Petition  for  review  by  U.  S.  Circuit 
Court  of  Appeals,  9th  Circuit,  with  assign- 
ments of  error  filed  by  taxpayer. 

Jun.   30-^Proof  of  service  filed. 

Sep.  19 — Designation  of  contents  of  record  filed  by 
taxpayer  with  proof  of  service  thereon. 

Sep.  24 — Certified  copy  of  order  from  Circuit 
Court  of  Appeals,  9th  Circuit,  extend- 
ing time  to  October  15,  1945,  filed.  [1*] 

♦Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript. 
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The  Tax  Court  of  the  United  States 
Docket  No.  3571 

BABETTE  G.  LURIE, 

Petitioner. 

vs.  _         . 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent, 

PETITION 

The  above  named  Petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  Notice  of 
Deficiency  (San  Francisco  Division,  IRA:90-D- 
WLS,  (C:TS:PD  SF:BMG)),  dated  October  22, 
1943,  and  as  a  basis  of  her  proceeding  alleges  as 
follows : 

1.  Petitioner  is  a  resident  of  San  Francisco, 
California,  with  her  office  at  333  Montgomery 
Street,  San  Francisco,  California.  The  return  for 
the  period  here  involved  was  filed  by  Petitioner 
with  the  Collector  for  the  First  District  of  Cali- 
fornia, at  San  Francisco. 

2.  The  Notice  of  Deficiency  (a  copy  of  which  is 
attached  hereto  and  marked  Exhibit  "A")  was 
mailed  to  Petitioner  on  October  22,  1943. 

3.  The  taxes  in  controversy  are  income  taxes  for 
the  year  ending  December  31,  1941,  and  are  in  the 
amount  of  |1,177.03. 

4.  The   determination  of  tax  set   forth  in   said 
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Notice  of  Deficiency  is  based  upon  the  following 
error:  [2] 

(a)  A  gain  of  $3,448.53  from  the  retirement  of 
preferred  income  notes  of  Hilton  Hotel  Company 
of  California  was  held  to  be  ordinary  income  in- 
stead of  a  long-term  capital  gain. 

5.  The  facts  upon  which  Petitioner  relies  as  a 
basis  of  this  proceeding  are  as  follows: 

(a)  During  the  year  1939  Petitioner  and  Louis 
R.  Lurie,  husband  of  Petitioner,  in  equal  shares 
purchased  various  securities  of  Hilton  Hotel  Com- 
pany of  California,  including  the  stock  of  said  cor- 
poration, bonds  of  said  corporation,  and  preferred 
income  notes  issued  by  said  corporation.  Said  pre- 
ferred income  notes  were  payable  out  of  the  income 
of  the  corporation  as  defined  in  each  note  so  issued. 
The  total  amount  of  the  issue  was  $203,747.94,  and 
said  notes  were  issued  pursuant  to  a  permit  of  the 
Division  of  Corporations  of  the  State  of  Cahfornia. 

(b)  In  1940  Petitioner's  husband  and  the  other 
holders  of  said  series  of  notes  returned  said  notes 
to  Hilton  Hotel  Company  of  California  and  on 
the  face  of  said  notes  was  printed  the  following: 

"Notice  to  Holder:     This  note  may  be  reg- 
istered as  provided  on  the  back  hereof." 

and  upon  the  reverse  of  said  notes  was  printed  the 
following: 

''This  note  may  be  registered  in  the  holder's 
name  upon  a  register  to  be  maintained  by  the 
Company  at  its  office  in  San  Francisco,  Califor- 


Commissioner  of  Int.  Revenue  5 

Ilia.  Such  registration  shall  be  noted  on  this  note 
by  the  Company,  after  which  no  transfer  hereof 
shall  be  valid  unless  made  on  said  register  and 
noted  on  this  note.  The  Company  may  deem  and 
treat  the  person  in  whose  name  this  note  is  from 
time  to  time  registered  as  the  absolute  owner  here- 
of for  the  purpose  of  receiving  payments  of  prin- 
cipal and  interest  due  hereon  and  for  all  other 
purposes. 

(Registration) 

Notice  to  Holder:  Do  not  write  on  this  note. 
Consult  [3]  the  Company  for  method  of  transfer- 
ring registration.  Date  of  Registry  In  Whose  Name 
Registered:  Register,  Hilton  Hotel  Company  of 
California. 

By  

Authorized  Officer."' 

Immediately  following  said  change  to  registered 
form,  said  notes,  including  those  owned  by  Peti- 
tioner, were  in  fact  registered  in  a  register  main- 
tained by  said  corporation  in  its  office  in  San  Fran- 
cisco, California,  and  the  date  of  such  registration 
(August  6,  1940),  the  name  of  Petitioner's  hus- 
band, and  the  signature  of  the  authorized  officer  of 
said  corporation  were  inscribed  on  each  note. 

(c)  In  1941  all  of  said  notes  were  retired  and 
Petitioner  and  her  husband  received  $6,897.06  in 
excess  of  the  cost  to  them  of  said  notes  and  one- 
half  thereof,  or  $3,448.53,  was  reported  by  Peti- 
tioner as  a  long-term  capital  gain  (and  the  other 
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one-half  of  said  excess  was  reported  by  Petitioner's 
said  husband). 

Wherefore,  Petitioner  prays  that  this  Court  may 
hear  the  proceeding  and  determine  that  there  is 
no  deficiency  due  from  the  Petitioner  for  the  year 
ending  December  31,  1941. 

Dated:  San  Francisco,  California,  November 
30th,  1943. 

OSCAR  SAMUELS, 
TEVIS  JACOBS, 

Counsel  for  Petitioner.  [4] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Babette  G.  Lurie,  being  first  duly  sworn,  deposes 
and  says: 

That  she  is  the  Petitioner  named  in  the  foregoing 
Petition ;  that  she  has  read  said  petition  and  knows 
the  contents  thereof;  that  the  same  is  true  of  her 
own  knowledge  except  as  to  the  matters  therein 
stated  on.  information  or  belief,  and  as  to  those 
matters  that  she  believes  it  to  be  true. 

BABETTE  G.  LURIE. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  November,  1943. 

[Seal]  HELEN  V.  FLANAGAN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  January  24,  1945.  [5] 
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EXHIBIT  "A" 

SN-IT-1 

Treasury  Department 

Internal  Revenue  Service 

74  New  Montgomery  Street. 

San  Francisco  5,  California 

Oct  22,  1943 
Office  of 
Internal   Revenue  Agent 
in  Charge 

San  Francisco  Division 
IRA:90-D-WLS 
(C:TS:PD 
SF:GMB) 

Mrs.  Babette  G.  Lurie, 
333  Montgomery  Street, 
San  Francisco,  California 

Madam : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year(s)  ended 
December  31,  1941  discloses  a  deficiency  of  $1,177.03 
as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you 
may  file  a  petition  with  the  Tax  Court  of  the 
United  States  for  a  redetermination  of  the  defi- 
ciency. 

Should  you  not  desire  to  file  a  petition,  you  are 
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requested  to  execute  the  enclosed  form  and  for- 
ward it  to  the  Internal  Revenue  Agent  in  Charge, 
San  Francisco,  California,  for  the  attention  of  Con- 
ference Section.  The  signing  and  filing  of  this 
form  will  expedite  the  closing  of  your  return (s) 
by  permitting  an  early  assessment  of  the  deficiency, 
and  will  prevent  the  accumulation  of  interest,  since 
the  interest  period  terminates  30  days  after  filing 
the  form,  or  on  the  date  assessment  is  made,  which- 
ever is  earlier. 

Respectfully, 

ROBERT  E.  HANNEGAN, 
Commissioner. 

(Signed)     By  F.  M.  HARLESS, 

Internal    Revenue    Agent    in 
Charge. 
Enclosures : 
Statement. 
Form  of  waiver.  [6] 

STATEMENT 
San  Francisco 
IRA:90-D-WLS 
(C:TS:PD 
SF:GMB) 

Mrs.  Babette  G.  Lurie, 

333  Montgomery  Street, 

San  Francisco,  California 

Tax  Liability  for  the  Taxable  Year  Ended 
December  31,  1941 

Liability  Assessed         Deficiency 

Income  Tax  $15,810.38         $14,633.35         $1,177.03 
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In  making-  this  determination  of  your  income  tax 
liability,  careful  consideration  lias  been  given  to 
your  protest  dated  July  15,  1943;  to  the  statements 
made  at  the  conferences  held  on  August  3  and  Sep- 
tember 22,  1943. 

A  copy  of  this  letter  and  statement  has  been 
mailed  to  j^our  representatives,  Oscar  Samuels  and 
Tevis  Jacobs,  333  Montgomery  Street,  San  Fran- 
cisco, California,  in  accordance  with  the  authority 
contained  in  the  power  of  attorney  executed  by 
you  and  on  file  in  this  office. 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return  $49,186.29 

Unallowable  deductions  and 

additional  income: 
(a)     Gain  on  retirement  of  notes  1,724.26 


Net  income  adjusted  i  $50,910.55 

Explanation  of  Adjustments 

(a)  You  reported  a  gain  of  $3,448.53  from  the 
retirement  of  preferred  income  notes  of  the  Hilton 
Hotel  Company  of  California.  This  gain  was  re- 
turned as  a  long-term  capital  gain,  50%  or  $1,724.27 
thereof  being  taken  into  account  in  computing  tax- 
able income. 

The  gain  in  the  siun  of  $3,448,53  realized  upon 
the  retirement  of  preferred  income  notes  is  held  to 
be  ordinary  income  taxable  in  the  full  amount 
thereof.  Accordingly,  the  imreported  portion  of 
the  gain  is  added  to  taxable  income. 
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COMPUTATION  OF  ALTERNATIVE  TAX 

(Section  117  (c)— I.  R.  C.) 


Net  income 

Minus :     Net  long-term  capital  gain 


$50,910.55 
23,609.48 


Ordinary  net  income 
Less: 

Personal  Exemption   (claimed  by  husband) 

$27,301.07 
None 

Balance    (surtax    net    income) 
Less: 

Earned  income  credit 

$27,301.07 
1,400.00 

Net  income  subject  to  normal  tax 

$25,901.07 

Normal  tax  at  4  per  cent  on  $25,901.07 
Surtax  on                                $27,301.07 

$  1,036.04 
7,691.50 

Partial  tax 

Plus :     30  per  cent  of  net  long-term  gain 

$  8,727.54 
7,082.84 

Alternative  tax 

COMPUTATION  OF  TAX 

Net  income  adjusted 
Less:    . 

Personal  exemption 

$15,810.38 

$50,910.55 
None 

Balance  (surtax  net  income) 
Less: 

Earned  income  credit 

$50,910.55 
1,400.00 

Net  income  subject  to  normal  tax 

Normal  tax  at  4%  on  $49,510.55 
Surtax  on                         $50,510.55 

$49,510.55 

$  1,980.42 
19,899.01 

Total  tax 

$21,879.43 

Total  alternative  tax 

$15,810.38 
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Correct  income  tax  liability  $15,810.38 
Income  tax  assessed : 

Original,  account  No.  327476— First  California  14,633.35 


Deficiency  of  income  tax  $  1,177.03 

[Endorsed] :     T.C.U.S.  Filed  Dec.  6,  1943.  [9] 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Conies  now  the  Commissioner  of  Internal  Reve- 
nue, respondent  above  named,  by  his  attorney,  J.  P. 
Wenchel,  Chief  Counsel,  Bureau  of  Internal  Reve- 
nue, and  for  answer  to  the  petition  filed  by  the 
above-named  petitioner,  admits  and  denies  as  fol- 
lows: 

1.  Admits  the  allegations  contained  in  para- 
graph 1  of  the  petition. 

2.  Admits  the  allegations  contained  in  para- 
graph 2  of  the  petition. 

3.  Admits  the  allegations  contained  in  para- 
graph 3  of  the  petition. 

4.  (a)  Denies  that  the  Commissioner  erred  in 
the  determination  of  the  deficiency,  as  alleged  in 
subparagraph  (a)  of  paragraph  4  of  the  petition. 

5.  (a)  Admits  that  during  the  year  1939  peti- 
tioner and  Louis  R.  Lurie,  husband  of  petitioner, 
purchased  preferred  income  notes  issued  by  Hil- 
ton Hotel  Company  of  California,  but  denies  the 
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remaining   allegations   contained,  in   subparagraph 
(a)  of  paragraph  5  of  the  petition. 

(b)  For  lack  of  information  denies  the  allega- 
tions contained  in  subi)aragraph  (b)  of  paragraph 
5  of  the  petition. 

(c)  Admits  the  allegations  contained  in  sub- 
paragraph (c)  of  paragraph  5  of  the  petition. 

6.  Denies  generally  and  specifically  each  and 
every  allegation  in  the  petition  not  hereinbefore  ad- 
mitted, qualified,  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  petitioner's  ap- 
peal denied. 

[Signed]  J.  P.  WENCHEL,  TMM, 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue. 
Of  Counsel : 

B.  H.  NEBLETT, 

Division  Counsel. 
T.  M.  MATHER, 

Attorney,  Bureau  of  Internal 
Revenue. 
TMM/vg  12-30-43. 

[Endorsed] :     T.C.U.S.   Filed  Jan.  12,  1944.  [11] 
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The  Tax  Court  of  the  United  States 
4  T.  C.  No.  126 

BABETTE  G.  LURIE, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

LOUIS  R.  LURIE, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Docket  Nos.  3571,  3572 
Promulgated :    March  31,  1945. 

Preferred  income  notes  issued  originally  with- 
out registration,  were  duly  registered  in  August, 
1940,  and  retired  in  1941. 

Held,  that  to  qualify  under  section  117  (f). 
Revenue  Act  of  1938,  the  securities  retired  must 
have  been  in  registered  form  for  at  least  the  mini- 
mum period  of  18  months  provided  by  section 
117  (b). 

Tevis  Jacobs,  Esq.,  for  the  petitioners. 

T.  M.  Mather,  Esq.,  for  the  respondent. 

The  respondent  determined  a  deficiency  of  |1,- 
517.34  in  the  income  tax  of  the  petitioner,  Louis 
R.  Lurie,  for  the  year  1941,  and  $1,177.03  in  the 
income  tax  of  the  petitioner,  Babette  G.  Lurie,  for 
the  same  year. 
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The  sole  issue  is  whether  a  gain  of  $3,4-18,53 
realized  by  each  [12]  petitioner  upon  the  retire- 
ment of  preferred  income  notes  of  Hilton  Hotel 
Company  of  California  constituted  capital  gain 
or  ordinary  income, 

FINDINGS  OF  FACT 

The  facts  were  stipulated.  Insofar  as  they  are 
material  to  the  issue,  they  are  as  follows: 

The  petitioners,  Louis  R,  Lurie  and  Babette  G, 
Lurie,  are  husband  and  wife  and  reside  in  San 
Francisco,  California,  They  filed  their  income  tax 
returns  for  the  year  1941  with  the  collector  of 
internal  revenue  for  the  first  district  of  California. 

In  1938  the  Hilton  Hotel  Company  of  California 
(then  known  as  Huckins-Newcomb  flotel  Com- 
pany), hereinafter  called  the  company,  had  out- 
standing various  stock,  bonds,  notes  and  other  ob- 
ligations. A  group  of  individuals,  including  the 
petitioners,  acquired  all  of  such  securities  and 
obligations.  In  order  to  facilitate  the  handling  of 
them,  miits  were  formed,  consisting  of  an  equal  per- 
centage of  all  of  the  securities  and  obligations. 
Thereupon,  pursuant  to  permits  of  the  Commis- 
sioner of  Corporations  of  the  State  of  California, 
each  member  of  the  group  received  voting  trust 
certificates,  promissory  notes  and  other  securities  in 
proportion  to  the  number  of  units  held  by  him.  In- 
cluded was  a  series  of  preferred  income  notes  in 
the  total  amount  of  $203,747.94,  issued  pursuant 
to  a  permit  of  the  Commissioner  of  Corporations. 
Each  note  was  a  printed  document  containing  no 
reference  to  registration. 
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At  the  time  of  the  original  issuance  of  the  notes, 
the  petitioners  jointly  owned  approximately  one- 
third  of  the  units  and  therefore  owned  one-third  of 
the  outstanding  securities,  including  one-third  of 
the  total  [13]  amount  of  the  preferred  income  notes. 
Shortly  thereafter,  late  in  the  year  1938  and  early 
in  1939,  the  petitioners  acquired  additional  units 
and  included  in  each  were  preferred  income  notes 
which  were  acquired  at  less  than  face  value  and 
which  are  involved  herein.  After  the  acquisition 
of  these  additional  units,  the  petitioners  owned 
slightly  in  excess  of  forty  per  cent  of  the  units. 

The  voting  trustees  in  the  voting  trust  certicates 
included  in  the  units  consisted  of  the  i)etitioner 
Louis  R.  Lurie,  C.  N.  Hilton  and  Don  B.  Burger, 
the  last  named  being  an  owner  of  a  small  number 
of  voting  trust  certificates  and  prior  preferred  in- 
come notes  and  an  employee  of  C  N.  Hilton.  The 
remaining  voting  trust  certificates  and  prior  pre- 
ferred income  notes  (and  other  securities  of  the 
corporation  in  the  same  proportion)  were  owned 
by  C.  N.  Hilton  and  various  associates  of  his  who 
at  all  times  controlled  the  company  and  whose  at- 
torney was  employed  as  attorney  for  the  company. 
The  directors  of  the  company  consisted  of  Louis 
R.  Lurie,  his  aulitor  J.  A.  Kurzman,  C.  N.  Hil- 
ton, Don  B.  Burger  and  one  Packey  Dee  of  Chicago. 

In  the  application  for  the  permit  to  issue  the 
promissory  notes,  it  is  recited:  "Said  new  promis- 
sory notes  are  to  be  registered  and  applicant  hereby 
designates  itself  to  act  as  the  registrar  thereof." 
Annexed  to  the  application  was  a  printed  form  of 
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a  preferred  income  note  raid  there  was  an  addi- 
tional printed  page  entitled  "Registration,"  on 
which  was  set  forth  a  form  for  registering  the  notes. 
When  the  notes  were  finally  printed  and  issued,  the 
page  entitled  "Registration"  was  omitted.  In  Au- 
gust of  1940,  the  company  requested  of  the  hold- 
ers of  the  notes  that  they  be  returned  to  it.  [14] 

The  notes  were  thereupon  returned  to  the  com- 
pany and  on  the  face  of  each  of  the  notes  was 
printed  the  following: 

"Notice  to  Holder:    This  not  may  be  regis- 
tered as  provided  on  the  back  hereof." 
and  on  the  back  of  each  was  printed  the  following: 

"This  note  may  be  registered  in  the  holder's 
name  upon  a  register  to  be  maintained  by  the  Com- 
pany at  its  office  in  San  Francisco,  California. 
Such  registration  shall  be  noted  on  this  note  by  the 
Company,  after  which  no  transfer  hereof  shall  be 
valid  unless  made  on  said  register  and  noted  on 
this  note.  The  Company  may  deem  and  treat  the 
person  in  whose  name  this  note  is  from  time  to 
time  registered  as  the  absolute  owner  hereof  for 
the  purjDose  of  receiving  jDayments  of  principal 
and  interest  due  hereon  and  for  all  other  purposes. 

(Registration) 
Notice  to  Holder :  Do  not  wiite  on  this  note.  Con- 
sult the  Company  for  method  of  transferring  reg- 
istration. 

Date  of  Registry:  In  Whose  Name  Registered: 
Register  Hilton  Hotel  Company  of  California. 

By  ^ 

Authorized  Officer." 
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On  August  6,  1940,  the  petitioners  returned  to 
tlie  company  the  notes  involved  herein  and  had 
tliem  registered  in  the  name  of  Louis  R.  Lurie,  one 
of  the  petitioners.  A  photostatic  copy  of  one  of 
the  original  notes,  after  registration,  is  in  the  rec- 
ord and  reference  is  here  made  to  it. 

For  the  year  1940  the  taxpayers  returned  the 
profit  on  the  principal  payments  made  on  account 
of  the  notes  in  that  year  after  registration  as  a  capi- 
tal gain  and  the  Internal  Revenue  Department 
held  it  to  be  ordinary  income.  The  j)etitioners  ac- 
ceded to  the  contention  of  the  department  on  ad- 
vice of  counsel  that,  regardless  of  whether  or  not 
the  notes  were  in  registered  form,  the  notes  were 
not  retired  in  the  [15]  year  1940  as  required  by  sec- 
tion 117  (f)  of  the  Revenue  Act  in  order  to  fall 
within  its  terms. 

All  of  the  notes  in  question  were  retired  in  1941, 
more  than  two  years  after  the  acquisition  of  them 
by  the  petitioners  and  less  than  18  months  after 
the  date  that  the  notes  were  returned  to  the  com- 
pany and  registered  as  aforesaid,  at  a  profit  to  each 
of  the  petitioners  in  the  amount  of  $3,448.53.  This 
profit  was  returned  by  each  of  the  taxpayers  as  a 
capital  gain.  The  respondent  determined  that  such 
l^rofit  was  ordinary  income. 

OPINION 

Van  Fossan,  Judge:  There  is,  and  can  be,  no 
question  raised  as  to  the  fact  that  the  notes  here 
in  question  were  capital  assets  under  the  statutory 
definition  of  section  117  (a)   (1).    The  issue  arises 
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solely  from  the  fact  that  the  notes  were  not  in  reg- 
istered form  when  originally  issued,  formal  regis- 
tration or  registered  endorsement  on  the  backs  of 
the  notes  not  being  perfected  until  August  6,  1940, 
less  than  18  months  before  retirement. 

The  problem  being  one  of  statutory  interpreta- 
tion, we  look  first  to  the  legislative  history.  Ante- 
dating section  117  (f)  were  the  cases  of  Henry  P. 
Werner,  15  B.T.A.  482,  and  John  H.  Watson,  Jr., 
27  B.T.A.  463.  In  the  Werner  case  the  Board  of 
Tax  Appeals  held  that  gain  realized  when  cer- 
tain bonds  were  retired  and  called  prior  to  maturity 
was  a  gain  on  the  "sale  or  exchange"  of  a  capital 
asset  within  the  meaning  of  section  206  of  the  Reve- 
nue Act  of  1921,  reversing  the  practice  of  the  Bu- 
reau of  Internal  Revenue  as  laid  down  in  I.  T.  1637. 
After  the  promulgation  of  the  Werner  case,  the 
Bureau,  by  I.  T.  2488,  adopted  the  doctrine  of 
that  case.  [16] 

In  John  H.  Watson,  Jr.,  supra,  we  re-examined 
the  question  under  an  identical  statutory  provision 
of  the  Revenue  Act  of  1928  and  on  such  reconsid- 
eration reversed  the  ruling  of  the  Werner  case 
and  held  that  the  payment  of  an  amount  specified 
in  a  bond,  either  at  maturity  or  pursuant  to  an  au- 
thorized call  prior  to  maturity,  is  not  a  "sale  or 
exchange"  of  such  bond  under  section  101  (c)  (2) 
of  the  Revenue  Act  of  1928.  We  specifically  dis- 
approved I.  T.  2488.  See  Fairbanks  v.  United 
States,  306  U.  S.  436. 

Thereafter  Congress,  in  the  Revenue  Act  of  1934, 
embraced   the    holding   of   the   Werner   case    and 
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adopted  section  117  (f)^  which  has  persisted  in  sub- 
sequent acts  and  the  Internal  Revenue  Code. 

Addressing  ourselves  to  the  specific  phase  of  the 
question  before  us,  we  may  note  that  we  have  ex- 
amined the  Congressional  reports  without  glcjming 
any  help  in  our  problem. 

Petitioners  make  two  contentions,  (1)  that  the 
notes  were  in  registered  form  when  retired  atid 
that  this  is  sufficient  compliance  with  the  statute, 
and  (2)  that  the  notes  were  capital  assets,  held  for 
more  than  two  years  and,  therefore,  on  retirement, 
profit  constituted  long-term  capital  gain  regard- 
less of  the  fact  that  they  were  not  in  registered 
form  for  the  statutory  period.  Respondent  con- 
tends that  when  properly  read  section  117  (f)  re- 
quires that  securities  be  in  [17]  registered  form  at 
the  time  of  issuance  and  subsequent  registration 
is  insufficient.  He  argues,  alternatively,  that  since 
registration  occurred  in  August,  1940,  and  retire- 
ment in  1941,  petitioners  did  not  hold  the  notes  in 
registered  form  for  the  period  of  18  months  re- 
quired by  section  117  (b)^ 


^Sec.  117.     Capital  Gains  and  Losses. 

(f)  Retirement  of  Bonds,  Etc. — For  the  pur- 
poses of  this  title,  amounts  received  by  the  holder 
upon  the  retirement  of  bonds,  debentures,  notes,  or 
certicates  or  other  evidences  of  indebtedness  issued 
by  any  corporation  (including  those  issued  by  a 
government  or  political  subdivision  thereof),  with 
interest  coupons  or  in  registered  form,  shall  be  con- 
sidered as  amounts  received  in  exchange  therefor. 

^(b)  Percentage  Taken  Into  Account. — In  the 
case  of  a  taxpayer  other  than  a  corporation,  only 
the  following  percentages  of  the  gain  or  loss  ree- 
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As  to  petitioners'  first  contention  that  if  the 
notes  were  in  registered  form  at  the  time  of  retire- 
ment the  statute  was  satisfied,  we  have  not  the 
slightest  doubt  that  this  was  not  the  Congressional 
intent.  Such  a  last-minute  registration  just  before 
retirement,  even  after  the  call  for  retirement  has 
been  issued,  would  permit  the  holders  of  notes  or 
other  securities  to  determine  for  themselves,  in  ac- 
cord with  their  individual  advantage,  the  tax  con- 
sequences that  would  flow  from  retirement  with- 
out regard  for  uniformity  of  treatment  or  the  in- 
terests of  the  Government.  The  suggested  inter- 
pretation seems  contrary  to  the  whole  basic  con- 
cept of  section  117  (f). 

The  second  contention  is  equally  untenable.  They 
argue  that  the  notes  were  capital  assets,  held  for 
more  than  two  years,  and  that  therefore  it  is  imma- 
terial that  they  were  not  in  registered  form  for 
the  minimum  period  provided  by  section  117  (b). 
The  fault  of  this  [18]  argument  is  that  in  the  ab- 
sence of  section  117  (f)  the  ruling  of  this  Court  in 
John  H.  Watson,  Jr.,  and  cases  to  the  same  effect, 
would  be  operative  and  it  would,  of  necessity,  be 
held  that  albeit  the  notes  were  capital  assets,  there 

ognized  upon  the  sale  or  exchange  of  a  capital  asset 
shall  be  taken  into  account  in  computing  net  in- 
come: 

100  per  centum  if  the  capital  asset  has  been  held 
for  not  more  than  18  months  ; 

66  2/3  per  centum  if  the  capital  asset  has  been 
held  for  more  than  18  months  but  not  for  more  than 
24  months ; 

50  per  centum  if  the  capital  asset  has  been  held 
for  more  than  24  months. 
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was  no  sale  or  exchange  of  such  notes  on  retirement. 
Section  117  (f)  superseded  the  above  ruHng  but 
it  did  not  invalidate  or  reverse  the  principles  un- 
derlying, or  the  logic  of,  that  decision.  Thus  it  is, 
if  petitioners  are  to  prevail,  the  case  nnist  be  held 
to  come  within  the  provisions  of  section  117  (f). 

Although  we  find  ourselves  in  disagTeement  with 
both  the  petitioners'  contentions,  we  do  not,  under 
the  facts,  find  it  necessary  in  these  cases  to  approve 
respondent's  main  contention  that  the  notes  must 
be  in  registered  form  from  the  time  of  issuance  and 
that  no  subsequent  registration  can  convert  unreg- 
istered notes  into  notes  in  registered  form.  Rather, 
we  find  in  respondent's  alternative  argument  suffi- 
cient basis  for  our  ruling  that  since  petitioners' 
notes  were  not  in  registered  form  for  the  minimum 
period  fixed  by  section  117  (b),  i.e.,  18  months,  they 
cannot  be  held  to  satisfy  section  117  (f). 

In  our  opinion  there  can  be  no  doubt  that,  tak- 
ing all  the  provisions  of  section  117  into  considera- 
tion and  having  due  regard  for  the  purposes  of  the 
section,  to  come  within  section  117  (f)  the  notes 
must  be,  at  the  very  least,  in  registered  form  for 
the  minimum  period  i^rovided  by  section  117  (b). 
This  period  is  18  months.  Since  petitioners'  notes 
were  in  registered  form  for  less  than  such  period 
before  retirement,  they  do  not  qualify  under  section 
117  (f). 

Reviewed  by  the  Court, 

Decisions  will  be  entered  for  the  respondent. 

Kern,  J.,  concurs  only  in  the  result. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  3571 

BABETTE  G.  LURIE, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Findings  of  Fact  and  Opinion  pro- 
mulgated March  31,  1945,  it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  for  the  calendar  year  1941  in  the 
amount  of  $1,177.03. 

[Seal]  (Signed)  ERNEST  H.  VAN  FOSSAN 

Judge. 

Entered  Mar.  31,  1945.  [20] 


[Title  of  Tax  Court  and  Cause.] 

PETITION  FOR  REVIEW  BY  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

To  the  Honorable  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 

Babette   G.    Lurie,   your   petitioner,   respectfully 
petitions  this  Honorable  Court  to  review  the  decision 
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of  The  Tax  Court  of  the  United  States  entered  in 
the  above  entitled  cause  on  the  31st  day  of  March, 
1945,  and  determining  a  deficiency  in  income  tax 
for  the  calendar  year  1941  in  the  amount  of  $1177.03. 

I. 

Jurisdiction 

Your  petitioner  is  a  resident  of  the  City  and 
County  of  San  Francisco,  State  of  California.  [21] 

The  return  of  income  taxes  for  the  period  here 
involved  was  filed  with  the  Collector  of  Internal 
Revenue,  1st  District,  in  the  City  and  County  of 
San  Francisco,  State  of  California,  which  is  located 
within  the  jurisdiction  of  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Judicial  Circuit. 

Jurisdiction  of  this  court  to  review  the  afore- 
said decision  of  The  Tax  Court  of  the  United  States 
is  founded  on  Internal  Revenue  Code  Sections 
1141  (a)  (b)  (1). 

II. 

Nature  of  Controversy 

The  petitioner,  on  the  6th  day  of  December,  1943, 
filed  with  The  Tax  Court  of  the  United  States  a 
petition  requesting  a  redetermination  of  a  deficiency 
set  forth  by  the  Commissioner  of  Internal  Revenue 
in  a  notice  of  deficiency  (San  Francisco  Division, 
IRA:90-D-WLS  (C:TS:PD  SF:GMB)  ),  dated 
October  22, 1943,  in  the  amount  of  $1177.03  in  income 
taxes  for  the  calendar  year  1941. 
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The  issue  to  be  determined  by  The  Tax  Court  of 
the  United  States  was  as  follows: 

When  preferred  income  notes  not  in  registered 
form  of  a  series  issued  by  a  corporation  are  pur- 
chased by  an  individual  taxpayer  at  less  than  face 
value  and  all  of  the  outstanding  notes  are  thereafter 
returned  to  the  corporation  to  permit  of  a  form  of 
registration  being  printed  on  each  and  [22]  the 
registration  thereof,  is  the  profit  on  retirement  of 
said  notes  a  long  term  capital  gain  under  the  law  as 
it  existed  in  1941  when  the  retirement  occurred  more 
than  two  years  after  acquisition  of  said  notes  by  the 
taxpayer  although  less  than  18  months  after  regis- 
tration ? 

The  case  was  heard  before  the  Honorable  Ernest 
H.  Van  Fossan  at  San  Francisco,  California,  on 
September  18,  1944. 

III. 

Declaration  of  the  Court  in  Which  Review  Is  Sought 

Said  petitioner  being  aggrieved  by  the  findings 
of  fact  and  opinion  promulgated  by  The  Tax  Court 
of  the  United  States  on  March  31,  1945,  in  the  above 
entitled  matter,  and  by  its  decision  entered  pursuant 
thereto,  desires  to  obtain  a  review  thereof  by  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  petitioner  being  a  resident  of  the  City 
and  County  of  San  Francisco,  State  of  California, 
and  having  filed  her  income  tax  return  for  the 
calendar  year  1941  with  the  Collector  of  Internal 
Revenue  at  San  Francsico,  California. 
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IV. 

ASSIGNMENTS  OF  ERROR 
The  petitioner  assigns  as  error  the  following: 

1.  The  determination  by  The  Tax  Gonrt  of  the 
United  States  that  jDetitioner  was  not  entitled  to 
return  the  [23]  profit  on  the  retirement  of  certain 
preferred  income  note?  as  a  long  term  capital  gain. 

2.  The  determination  by  said  Court  that  said 
notes  were  required  to  be  in  registered  form  for  a 
period  of  at  least  18  months  in  order  for  the  re- 
tirement to  constitute  an  exchange  under  Section 
117  (f )  of  the  Internal  Revenue  Code. 

OSCAR  SAMUELS 
TEVIS  JACOBS 

Attorneys  for  Petitioner. 

[Endorsed] :   T.C.U.S.   Filed  June  16,  1945.  [24] 


[Title  of  Tax  Court  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To  the  Chief  Counsel  of  the  Bureau  of  Internal 
Revenue,  Washington,  D.  C. 
Please  Take  Notice  that  the  petitioner,  on  the  16th 
day  of  June,  1945,  filed  with  the  Clerk  of  The  Tax 
Court  of  the  United  Stat-es,  her  petition  for  a  review 
by  the  L^nited  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  of  the  decision  of  The  Tax  Court 
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of  the  United  States  heretofore  rendered  in  the 
above  entitled  cause. 

A  copy  of  the  petition  for  review  as  filed  is  here- 
unto attached  and  served  upon  you. 

San  Francisco,  California 

June  15,  1945. 

/s/    OSCAR  SAMUELS 
/s/    TEVIS  JACOBS 

Attorneys  for  Petitioner  [25] 

Receipt  of  a  Copy  of  the  foregoing  Notice  and 
the  attached  Petition  is  hereby  acknowledged  this 
18th  day  of  June,  1945. 

/s/    J.  P.  WENCHEL  (CAR) 
Chief  Counsel 
Bureau  of  Internal  Revenue. 

[Endorsed] :   T.C.U.S.   Filed  June  30,  1945.  [26] 


[Title  of  Tax  Court  and  Cause— Nos.  3571-3572.] 

STIPULATION  OF  FACTS 

It  Is  Hereby  Stipulated  by  and  between  the 
parties  hereto  as  follows: 

1.  Taxpayers  Louis  R.  Lurie  and  Babette  G. 
Lurie  are  husband  and  wife,  and  each  filed  a  separate 
return  for  the  year  ending  December  31,  1941. 

2.  In  1938  the  Hilton  Hotel  Company  of  Cali- 
fornia, then  known  as  Huckins-Newcomb  Hotel 
Company,   had   outstanding   various   stock,   bonds, 
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notes  and  other  obligations.  A  group  of  individuals, 
including  the  taxpayers,  acquired  all  of  said  securi- 
ties and  obligations.  [27]  In  order  to  facilitate  the 
handling  of  them,  units  were  formed,  consisting  of 
an  equal  percentage  of  all  said  securities  and  obli- 
gations. Thereupon,  pui'suant  to  permits  of  the 
Commissioner  of  Corporations  of  the  State  of  Cali- 
fornia, each  member  of  the  group  received  voting 
trust  certificates,  promissory  notes  and  other  securi- 
ties in  proportion  to  the  number  of  units  held  by 
him.  Included  was  a  series  of  preferred  income 
notes  in  the  total  amount  of  $203,747.94,  issued  pur- 
suant to  a  permit  of  the  Commissioner  of  Corpora- 
tions. Each  of  said  notes  was  a  printed  document, 
a  typewritten  copy  of  which  is  annexed  hereto  and 
marked  Exhibit  1. 

3.  At  the  time  of  the  original  issuance  of  said 
notes,  taxpayers  jointly  owned  approximately  one- 
third  of  the  units  and  therefore  owned  one-third  of 
the  outstanding  securities  including  one-third  of 
the  total  amount  of  said  preferred  income  notes. 
Shortly  thereafter,  in  the  year  1938  and  early  in 
1939,  taxpayers  acquired  additional  units  and  in- 
cluded in  each  were  preferred  income  notes  which 
notes  were  acquired  at  less  than  face  value  and  which 
are  the  subject  of  the  instant  case.  After  the  ac- 
quisition of  these  additional  units,  the  taxpayers 
owned  slightly  in  excess  of  forty  per  cent  of  said 
units.  The  voting  trustees  in  the  voting  trust  cer- 
tificates included  in  said  units  consisted  of  taxpayer 
Louis  R.  Lurie,  C.  N.  Hilton  and  Don  B.  Burger, 
the  latter  being  an  owner  of  a  small  number  of  voting 
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trust  certificates  and  prior  preferred  income  notes 
and  an  employee  of  C.  N.  Hilton.  The  remaining 
voting  trust  certificate  and  prior  preferred  income 
notes  (and  other  securities  of  the  corporation  in  the 
same  proportion)  were  owned  by  C.  N.  Hilton  and 
various  associates  of  his  who  at  all  times  controlled 
the  corporation  and  whose  attorney  was  employed 
as  attorney  for  said  corporation.  The  [28]  directors 
of  said  corporation  consisted  of  Louis  R.  Lurie,  his 
auditor  J.  A.  Kurzman,  C.  N.  Hilton,  Don  B.  Burger 
and  one  Packey  Dee  of  Chicago. 

4.  In  the  application  for  the  permit  to  issue  said 
promissory  notes,  it  is  recited:  "Said  new  promis- 
sory notes  are  to  be  registered  and  applicant  hereby 
designates  itself  to  act  as  the  registrar  thereof." 
Annexed  to  said  application  was  a  printed  form  of 
a  preferred  income  note  as  in  Exhibit  1  hereof, 
and  there  was  an  aditional  printed  page  entitled 
"Registration",  on  which  was  set  forth  a  form  for 
registering  said  notes.  When  said  notes  were  finally 
printed  and  issued,  they  were  in  the  form  of  Exhibit 
1.  In  August  of  1940,  the  Company  requested  of 
the  holders  of  said  notes  that  they  be  returned  to  it. 
The  notes  were  thereupon  returned  to  the  Company 
and  on  the  face  of  each  of  said  notes  was  printed 
the  following: 

"Notice  of  Holder:    This  note  may  be  regis- 
tered as  provided  on  the  back  hereof." 

and  on  the  back  of  each  was  printed  the  following : 

"This  note  may  be  registered  in  the  holder's  name 

upon  a  register  to  be  maintained  by  the  Company 
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at  its  office  in  San  Francisco,  California.  Such  resris- 
tration  shall  be  noted  on  this  note  by  the  Company, 
after  which  no  transfer  hereof  shall  be  valid  unless 
made  on  said  register  and  noted  on  this  note.  The 
Comjtany  may  deem  and  treat  the  person  in  whose 
name  this  note  is  from  time  to  time  registered  as 
the  absolute  owner  hereof  for  the  purpose  of  receiv- 
ing payments  of  principal  and  interest  due  heieon 
and  for  all  other  purposes. 

(Registration) 

Notice  to  Holder :  Do  not  write  on  this  note.  Con- 
sult the  Company  for  method  of  transferring  regis- 
tration. 

Date  of  Registry. 

In  Whose  Name  Registered. 

Register  Hilton  Hotel  Company  of  California 

By   

Authorized  Officer"  [29] 

5.  On  August  6,  1940,  the  taxpayers  returned  to 
said  corporation  the  notes  involved  in  this  action 
and  had  them  registered  in  the  name  of  Louis  R. 
Lurie,  one  of  the  taxpayers  herein.  A  photostatic 
copy  of  one  of  said  notes  is  annexed  hereto  and 
marked  Exhibit  2. 

6.  For  the  year  1940  the  taxpayers  returned  the 
profit  on  the  principal  payments  made  on  account  of 
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said  notes  in  said  year  after  registration  as  a  capital 
gain  and  the  Internal  Revenue  Department  held  the 
same  to  be  ordinary  income.  The  taxpayers  acceded 
to  the  contention  of  the  department  on  advice  of 
counsel  that,  regardless  of  whether  or  not  the  notes 
were  in  registered  form,  said  notes  were  not  retired 
in  the  year  1940  as  required  by  section  117  (f )  of  the 
Revenue  Act  in  order  to  fall  within  its  terms. 

7.  All  of  the  notes  in  question  were  retired  in 
1941,  more  than  two  years  after  the  acquisition  of 
them  by  the  taxpayers  and  less  than  eighteen  months 
after  the  date  that  said  notes  were  returned  to  the 
Company  and  registered  as  aforesaid,  at  a  profit 
in  the  instance  of  each  of  the  taxpayers  in  the 
amount  of  $3,448.43.  This  profit  was  returned  by 
each  of  the  taxpayers  as  a  capital  gain  and  the  re- 
spondent contends  that  said  profit  is  ordinary  in- 
come. 

Dated:  September  14,  1944. 

OSCAR  SAMUELS 
TEVIS  JACOBS 

Attorneys  for  Petitioners 

J.  P.  WENCHEL  (TMM) 
Chief  Counsel 

Bureau  of  Internal  Revenue 
Attorneys  for  Respondent 
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EXHIBIT  1 

Hilton  Hotel  Company  of  California 

PREFERRED  INCOME  NOTE 

No $ 

Know  All  Men  by  These  Presents,  That  Hilton 
Hotel  Company  of  California,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
law  of  the  State  of  California,  hereinafter  referred 
to  as  the  ''Company",  acknowledges  itself  to  owe 

and  for  value  received  promises  to  pay  to 

or  order,  the  principal  sum  of 

Dollars  ($ )  on  or  before  No- 
vember 1,  1952,  with  interest  on  said  principal  sum 
from  the  date  hereof  until  maturity,  at  the  rate  of 
six  per  cent  (6%)  per  annum,  payable  on  November 
1, 1938,  and  thereafter  semiannually  on  the  first  days 
of  May  and  November  of  each  year  until  maturity; 
provided,  however,  that  such  interest  shall  be  pay- 
able only  out  of  the  available  cash  receipts  of  the 
Company  as  hereinafter  defined,  for  the  operating 
period  preceding  each  semiannual  interest  payment 
date,  if  and  to  the  extent  that  such  available  cash 
receipts  shall  be  sufficient  for  such  pajrment. 

If  interest  so  paid  shall  be  less  than  at  the  rate 
of  six  per  cent  (6%)  per  annum  on  this  note,  the 
difference  between  the  amount  equal  to  interest  for 
any  semiannual  period  immediately  preceding  any 
semiannual  interest  payment  date  at  the  rate  of  six 
per  cent  (6%)  per  annum  and  the  amount  of  inter- 
est paid  for  such  semiannual  period,  shall  accumu- 
late but  without  interest  on  such  accumulated  in- 
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terest,  until  from  and  after  November  1,  1952.  In 
the  event  that  available  cash  receipts  for  any  oper- 
ating period  immediately  preceding  any  semiannual 
interest  payment  date  shall  not  be  sufficient  to  pay 
interest  at  the  rate  of  six  per  cent  (6%)  per  annum 
for  such  period,  such  available  cash  receipts  as  are 
available  for  such  period  shall  be  distributed  pro- 
portionately to  the  holders  of  notes  of  the  series  of 
which  this  note  is  one.  In  the  event  available  cash 
receipts  for  any  operating  period  are  more  than  suf- 
ficient to  pay  current  interest  on  said  notes,  together 
with  all  accumulated  interest  thereon,  if  any,  the 
Company  covenants  to  apply  the  excess  of  such 
available  cash  receipts,  on  the  next  interest  payment 
date,  toward  the  payment  of  the  principal  of  said 
notes.  The  principal  of  and  accumulated  interest 
on  this  note  shall,  after  November  1,  1952,  bear  in- 
terest unconditionally  at  the  rate  of  six  per  cent 
(6%)  per  annum  until  paid.  Interest  shall  not  be 
paid  on  accumulated  interest  until  the  maturity  of 
this  note  and  then  only  from  and  after  such  ma- 
turity. 

All  payments  of  principal  and  interest  shall  be 
paid  in  lawful  money  of  the  United  States  of  Amer- 
ica at  the  office  of  the  Company,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  and 
shall  be  made  proportionately  to  all  holders  of  notes 
of  this  series. 

This  note  is  one  of  a  series  of  notes  of  the  Com- 
pany known  as  "Hilton  Hotel  Company  of  Califor- 
nia Preferred  Income  Notes",  limited  in  the  aggre- 
gate to  the  principal  sum  of  Two  Hundred  Three 
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Thousand  Sev€u  Hundred  Forty-seven  and  94/100 
Dollars  ($203,747.94).  [31] 

The  term  "operating-  period"  as  used  in  this  note 
is  defined  to  mean  each  six  (6)  months  period  ending 
September  30  and  March  31  of  each  year  beginning 
with  the  six  (6)  months  period  ending  September 
30, 1938.  The  term  ' '  available  cash  receipts ' '  as  used 
in  this  note  is  hereby  defined  to  mean  the  gross  cash 
receipts  of  the  Company  from  all  sources  received 
during  each  operating  period  less,  for  such  operat- 
ing period,  (a)  all  of  the  Company's  operating  ex- 
penses, which  term  shall  mean  and  embrace  all  costs, 
charges,  outlays  and  payments  made  in  connection 
with  or  for  materials,  supplies,  merchandise,  adver- 
tising, repairs,  ordinary  and  current  replacements, 
services,  salaries,  wages  and  (except  as  to  under- 
takings secured  by  the  New  First  Deed  of  Trust, 
the  New  First  Chattel  Mortgage,  the  New  Second 
Deed  of  Trust,  the  New  Second  Chattel  Mortgage 
and  by  that  certain  Second  Supplemental  Indenture, 
dated  as  of  January  1,  1938,  executed  by  the  Com- 
pany and  Crocker  First  National  Bank  of  San  Fran- 
cisco, and  certain  bondholders,  and  recorded  on  June 
17,  1938  in  Volume  3291  of  Official  Records  at  page 
331,  in  the  office  of  the  Recorder  of  the  City  and 
County  of  San  Francisco,  State  of  California,  said 
New  First  Deed  of  Trust,  said  New  First  Chattel 
Mortgage,  said  New  Second  Deed  of  Trust  and  said 
New  Second  Chattel  Mortgage  being  described  in 
said  Second  Supplemental  Indenture)  interest  upon 
and  principal  of  its  obligations  heretofore  or  here- 
after contracted  in  good  faith  in  pursuit  of  the  Com- 
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pany's  corporate  purposes  (except  principal  and 
interest  on  the  notes  of  the  series  of  which  this  is 
one),  not  including,  however,  any  indebtedness  to 
the  Company's  stockholders  which  existed  on  May  1, 
1932,  or  any  renewal  of  such  indebtedness;  (b)  dis- 
bursements for  necessary  improvements  and  altera- 
tions to  the  property  of  the  Company,  ordinarily 
chargeable  to  capital,  not  exceeding  in  the  aggregate 
Twelve  Thousand  Dollars  ($12,000.00)  per  annum, 
provided  such  disbursements  have  been  made  during 
the  twelve  (12)  month  j^eriod  ending  with  the  last 
day  of  the  particular  operating  jDeriod  and  have  not 
been  previously  deducted  for  the  purpose  of  ascer- 
taining available  cash  receipts,  and  provided  further 
that  any  amounts  in  excess  thereof  may  be  so  de- 
ducted if  consented  thereto  in  writing  by  the  Bene- 
ficiary under  said  New  First  Deed  of  Trust  or  the 
Beneficiary  under  said  New  Second  Deed  of  Trust 
or  the  holders  or  registered  owners  of  not  less  than 
eighty  per  c^ent  (80%)  of  the  aggregate  principal 
amount  of  the  then  outstanding  "  Huckins-Newcomb 
Hotel  Company  51/2%  Bonds",  dated  May  1,  1932; 
(c)  one-half  of  the  Company's  taxes  payable  for  the 
current  year,  including  ad  valorem,  income,  profit, 
capital  stock,  license  and  all  governmental  charges, 
taxes  and  impositions  to  which  the  Company,  its 
property  or  business  may  be  subject ;  (d)  all  interest 
and  principal  and  other  payments  and  outlays  re- 
quired to  be  made  by  the  terms  of  said  New  First 
Deed  of  Trust  and  said  New  First  Chattel  Mort- 
gage; (e)  all  interest  and  principal  and  other  pay- 
ments and  outlays  required  to  be  made  by  the  terms 
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of  said  New  Second  Deed  of  Trust  and  said  New 
Second  Chattel  Mortgage;  (f)  any  and  all  other 
items,  whether  or  not  covered  by  the  preceding 
clauses  (a)  to  (e),  the  deduction  of  which  in  the 
ascertainment  of  available  cash  receipts  is  au- 
thorized and  required  by  any  order  or  regulations 
of  any  body,  board,  commission  or  governmental 
agency  or  others  having  jurisdiction,  nor*  or  at  any 
time  hereafter  in  effect,  excluding,  however,  any 
deduction  for  or  on  account  of  depreciation  of  any 
property  of  the  Company;  and  (g)  provided,  and 
in  contemplation  of  the  possibility  and  advisability 
of  so  doing,  in  event  the  Company  shall  upon  pre- 
vious approval  of  the  Trustee  under  said  Second 
Supplemental  Indenture  as  hereinafter  stated,  here- 
after contract  for  the  erection  and  equipment  of 
any  addition  to  or  alteration  of  its  hotel  structure 
situate  upon  the  land  described  [32]  in  said  New 
First  Deed  of  Trust  to  specially  accomodate  any  in- 
tending lessee,  lessees  or  special  group  or  class  of  pa- 
trons, and  to  be  paid  for  with  and  from,  solely,  the 
rents,  income,  profits  and  proceeds  of  the  use  and 
occupancy  of  all  or  any  part  of  such  improvements, 
or  contract,  with  like  approval,  for  the  installation 
of  or  change  in  equipment  in  or  of  such  hotel  to  be 
paid  for  by,  with  and  from  the  earnings  and/or 
savings  effected  thereby,  then  the  amoimt  of  income 
specially  derived  from  or  in  connection  with  such 
addition,  alteration  and/or  equipment  and  such 
earnings  and/or  savings  effected  by  any  such  instal- 
lation or  change  m  equipment  and  required  by  such 
contract  or  contracts  to  be  applied  to  and  upon  pay- 
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ment  therefor,  may  also  be  deducted  from  gross 
cash  receipts  in  the  ascertainment  of  the  amount  of 
available  cash  receipts  for  interest  as  aforesaid; 
provided,  further,  however,  that  the  eifectiveness 
of  the  foregoing  proviso  is  conditioned  that  the  Com- 
pany shall,  before  entering  into  any  such  contract, 
submit  the  same  to  and  secure  the  approval  thereof, 
in  writing,  by  said  Trustee;  and  (h)  provided 
further  that  in  the  event  that  the  Company's  gross 
cash  receipts  during  any  operating  period  are  not 
sufficient  in  amovmt  to  cover  the  items  deductible 
therefrom,  as  herein  provided,  for  the  purpose  of 
ascertaining  available  cash  receipts  for  such  oper- 
ating period,  the  amount  of  such  deficiency  shall 
be  carried  over  for  the  purpose  of  computing  avail- 
able cash  receipts  of  successive  operating  periods 
until  the  full  amount  of  such  deficiency  has  been 
charged  off  against  gross  cash  receipts  thereafter 
received. 

If  action  be  instituted  on  this  note,  the  Company 
promises  to  pay  such  sum  as  the  Court  may  fix  as 
attorney's  fees.  No  action  or  proceeding  shall  be 
instituted  on  or  in  regard  to  this  note  except  with 
the  written  consent  of  the  holders  of  two-thirds 
(2/3)  or  more  in  principal  amount  of  the  notes  of 
this  series  then  outstanding,  and  then  only  for  the 
proportionate  benefit  of  the  holders  of  all  of  the 
notes  of  the  series  of  which  this  note  is  one ;  and  by 
acceptance  of  this  note,  the  holder  hereof  assents 
to  the  foregoing  and  all  of  the  other  terms  and  pro- 
visions hereof. 
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In  Witness  Whereof,  tlie  Company  has  caused 
this  note  to  be  bigned  by  its  President  or  Vice  Presi- 
dent and  its  corj)orate  seal  to  be  hereunto  affixed, 
and  to  be  attested  by  its  Secretary  or  an  Assistant 
Secretaiy,  as  of  the  1st  day  of  July,  1938. 

HILTON    HOTEL    COMPANY 
OF    CALIFORNIA 

By 

Its President 

Attest: 

Its Secretary 

EXHIBIT  2 

"Notice  to  Holder:  This  note  may  be  registered 
as  provided  on  the  back  hereof." 

Hilton  Hotel  Company  of.  California 

PREFERRED  INCOME  NOTE 

No.  17  $3,395.80 

Know  All  Men  by  These  Presents,  That  Hilton 
Hotel  Company  of  California,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California,  hereinafter  referred 
to  as  the  "Company",  acknowledges  itself  to  owe 
and  for  value  received  promises  to  pay  to  J.  W. 
Drown  or  order,  the  principal  sum  of  Three  Thou- 
sand Three  Hundred  Ninety-five  and  80/lOOths 
Dollars  ($3,395.80)  on  or  before  November  1,  1952, 
with  interest  on  said  principal  sum  from  the  date 
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hereof  until  maturity,  at  the  rate  of  six  per  cent 
(6%)  per  annum,  payable  on  November  1,  1938, 
and  thereafter  semiannually  on  the  first  days  of 
May  and  November  of  each  year  until  maturity; 
provided,  however,  that  such  interest  shall  be  pay- 
able only  out  of  the  available  cash  receipts  of  the 
Company  as  hereinafter  defined,  for  the  operating 
period  preceding  each  semiannual  interest  payment 
date,  if  and  to  the  extent  that  such  available  cash 
receipts  shall  be  sufficient  for  such  payment. 

If  int^erest  so  paid  shall  be  less  than  at  the  rate 
of  six  per  cent  (6%)  per  annum  on  this  note,  the 
difference  between  the  amount  equal  to  interest  for 
any  semiannual  period  immediately  j)r€ceding  any 
semiannual  interest  pajinent  date  at  the  rate  of  six 
per  cent  (6%)  per  annum  and  the  amount  of  in- 
terest paid  for  such  semiannual  period,  shall  ac- 
cumulate but  without  interest  on  such  accumulated 
interest,  until  from  and  after  November  1,  1952.  In 
the  event  that  available  cash  receipts  for  any  oper- 
ating period  immediately  preceding  any  semiannual 
interest  payment  date  shall  not  be  sufficient  to  pay 
interest  at  the  rate  of  six  per  cent  (6%)  per  annum 
for  such  period,  such  available  cash  receipts  as  are 
available  for  such  period  shall  be  distributed  pro- 
portionately to  the  holders  of  notes  of  the  series  of 
which  this  note  is  one.  In  the  event  available  cash 
receipts  for  any  operating  period  are  more  than 
sufficient  to  pay  current  interest  on  said  notes,  to- 
gether with  all  accumulated  interest  thereon,  if  any, 
the  Company  covenants  to  apply  the  excess  of  such 
available  cash  receipts,  on  the  next  interest  payment 
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date,  toward  the  payment  of  the  principal  of  said 
note?.  The  principal  of  and  accumulated  interest 
on  this  note  shall,  after  November  1,  1952,  bear  in- 
terest unconditionally  at  the  rate  of  six  per  cent 
(6%)  per  annum  until  paid.  Interest  shall  not  be 
paid  on  accumulated  interest  until  the  maturity  of 
this  note  and  then  only  from  and  after  such  ma- 
turity. 

All  pa^^nents  of  principal  and  interest  shall  be 
paid  in  lawful  money  of  the  United  States  of  Amer- 
ica at  the  office  of  the  Company,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  and 
shall  be  made  proportionately  to  all  holders  of  notes 
of  this  series. 

This  note  is  one  of  a  series  of  notes  of  the 
Company  known  as  "Hilton  Hotel  Company  of 
California  Preferred  Income  Notes",  limited  in  the 
aggregate  to  the  principal  sum  of  Two  Hundred 
Three  Thousand  Seven  Hundred  Forty-seven  and 
94/lOOths  Dollars  ($203,747.94). 

The  term  "operating  jjeriod"  as  used  in  this  note 
is  defined  to  mean  each  six  (6)  months  period  end- 
ing September  30  and  March  31  of  each  year  begin- 
ning with  the  six  (6)  months  period  ending  Sep- 
tember 30, 1938.  The  term  "available  cash  receipts" 
as  used  in  this  note  is  hereby  defined  to  mean  the 
gross  cash  receipts  of  the  Company  from  all  sources 
received  during  each  operating  period  less,  for  such 
operating  period,  (a)  all  of  the  Company's  operating 
expenses,  which  term  shall  mean  and  embrace  all 
costs,  charges,  outlays  and  payments  made  in  [34] 
connection  with  or  for  materials,  supplies,  merchan- 
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dise,  advertising,  repairs,  ordinary  and  current  re- 
placements, services,  salaries,  wages  and  (except  as 
to  undertakings  secured  by  the  New  First  Deed  of 
Trust,  the  New  First  Chattel  Mortgage,  the  New 
Second  Deed  of  Trust,  the  New  Second  Chattel 
Mortgage  and  by  that  certain  Second  Supplemental 
Indenture,  dated  as  of  January  1,  1938,  executed 
by  the  Company  and  Crocker  First  National  Bank 
of  San  Francisco,  and  certain  bondholders,  and  re- 
corded on  June  17,  1938  in  Volume  3291  of  OfQcial 
Records  at  page  331,  in  the  office  of  the  Recorder 
of  the  City  and  County  of  San  Francisco,  State  of 
California,  said  New  First  Deed  of  Trust,  said  New 
First  Cliattel  Mortgage,  said  New  Second  Deed  of 
Trust  and  said  New  Second  Chattel  Mortgage  being 
described  in  said  Second  Supplemental  Indenture) 
interest  upon  and  principal  of  its  obligations  here- 
tofore or  hereafter  contracted  in  good  faith  in  pur- 
suit of  the  Company's  corporate  purposes  (except 
principal  and  interest  on  the  notes  of  the  series  of 
which  this  is  one),  not  including,  however,  any  in- 
debtedness to  the  Company's  stockholders  which 
existed  on  May  1,  1932,  or  any  renewal  of  such 
indebtedness;  (b)  disbursements  for  necessary  im- 
provements and  alterations  to  the  property  of  the 
Company,  ordinarily  chargeable  to  capital,  not  ex- 
ceeding in  the  aggregate  Twelve  Thousand  Dollars 
($12,000.00)  per  annum,  provided  such  disburse- 
ments have  been  made  during  the  twelve  (12)  month 
period  ending  with  the  last  day  of  the  particular 
operating  period  and  have  not  been  previously  de- 
ducted  for  the   purpose   of   ascertaining   available 


Commissioner  of  Inl.  Revenue  41 

cash  receipts,  and  provided  further  that  any 
amounts  in  excess  thereof  may  be  so  deducted  if 
consented  thereto  in  writing  by  the  Beneficiary 
under  said  New  First  Deed  of  Trust  or  the  Bene- 
ficiary under  said  New  Second  Deed  of  Trust  or  the 
holders  or  registered  ownei's  of  not  less  than  eighty 
per  cent  (80%)  of  the  aggregate  principal  amount 
of  the  then  outstanding  "Huckins-Newcomb  Hotel 
Company  5Vo%  Bonds",  dated  May  1,  1932;  (c) 
one-half  of  the  Company's  taxes  payable  for  the 
current  year,  including  ad  valorem,  income,  profit, 
capital  stock,  license  and  al]  governmental  charges, 
taxes  and  impositions  to  which  the  Company,  its 
property  or  business  may  be  subject;  (d)  all  interest 
and  principal  and  other  payments  and  outlays  re- 
quired to  be  made  by  tke  terms  of  said  New  First 
Deed  of  Trust  and  said  New  First  Chattel  Mortgage ; 
(e)  all  interest  and  principal  and  other  payments 
and  outlays  required  to  be  made  by  the  terms  of  said 
New  Second  Deed  of  Trust  and  said  New  Second 
Chattel  Mortgage;  (f)  any,  and  all  other  items 
whether  or  not  covered  by  the  preceding  clauses  (a) 
to  (e),  the  deduction  of  which  in  the  ascertainment 
of  available  cash  receipts  is  authorized  and  required 
by  any  order  or  regulations  of  any  body,  board, 
commission  or  governmental  agency  or  others  hav- 
ing jurisdiction,  now  or  at  any  time  hereafter  in 
effect,  excluding,  however,  any  deduction  for  or  on 
account  of  depreciation  of  any  property  of  the  Com- 
pany; and  (g)  provided,  and  in  contemplation  of 
the  possibility  and  advisability  of  so  doing,  in  event 
the  Company  shall  upon  previous  approval  of  the 
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Trustee  under  said  Second  Supplemental  Indenture 
as  hereinafter  stated,  hereafter  contract  for  the  erec- 
tion and  equipment  of  any  addition  to  or  alteration 
of  its  hotel  structure  situate  upon  the  land  described 
in  said  New  First  Deed  of  Trust  to  specially  accom- 
modate any  intending  lessee,  lessees  or  special  group 
or  class  of  patrons,  and  to  be  paid  for  with  and 
from,  solely,  the  rents,  income,  profits  and  proceeds 
of  the  use  and  occupancy  of  all  or  any  part  of  such 
improvements,  or  contract,  with  like  approval,  for 
the  installation  of  or  change  in  equipment  in  or  of 
such  hotel  to  be  paid  for  by,  with  and  from  the 
earnings  and/or  savings  effected  thereby,  then  the 
amount  of  income  specially  derived  from  or  in  con- 
nection with  such  addition,  alteration  and/or  equip- 
ment and  such  earnings  and/or  savings  effected  by 
any  such  installation  or  change  in  equipment  and 
required  by  such  contract  or  contracts  to  be  applied 
to  and  upon  payment  therefor,  may  also  be  deducted 
from  gross  cash  receipts  in  the  ascertainment  of 
the  amount  of  available  cash  receipts  for  interest 
as  aforesaid;  provided,  further,  how^ever,  that  the 
effectiveness  of  the  foregoing  proviso  is  conditioned 
that  the  Company  shall,  before  entering  into  any 
such  contract,  submit  the  same  to  and  secure  the 
approval  thereof,  in  writing,  by  said  Trustee ;  and 
(h)    provided  further  that  in  the   event  that  the 
Company's  gross  cash  receipts  during  any  operating 
period  are  not  sufficient  in  amount  to  cover  the  items 
deductible  therefrom,  as  herein  provided,  for  the 
purpose  of  ascertaining  available  cash  receipts  for 
such  operating  period,  the  amount  of  such  deficiency 
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shall  be  carried  over  for  the  purpose  of  [35]  com- 
puting- available  cash  receipts  of  successive  operat- 
ing periods  until  the  full  amount  of  such  deficiency 
has  been  charged  off  against  gross  cash  receipts 
thereafter  received. 

If  action  be  instituted  on  this  note,  the  Company 
promises  to  pay  such  sum  as  the  Court  may  fix  as 
attorney's  fees.  No  action  or  proceeding  shall  be 
instituted  on  or  in  regard  to  this  note  except  with 
the  written  consent  of  the  holders  of  two-thirds 
(2/3)  or  more  in  principal  amount  of  the  notes  of 
this  series  then  outstanding,  and  then  only  for  the 
proportionate  benefit  of  the  holders  of  all  of  the 
notes  of  the  series  of  which  this  note  is  one;  and 
by  acceptance  of  this  note,  the  holder  hereof  assents 
to  the  foregoing  and  all  of  the  other  terms  and  pro- 
visions hereof. 

In  Witness  Whereof,  the  Company  has  caused 
this  note  to  be  signed  by  its  President  or  Vice  Presi- 
dent and  its  corporate  seal  to  be  hereto  affixed,  and 
to  be  attested  by  its  Secretary  or  an  Assistant  Secre- 
tary, as  of  the  1st  day  of  July,  1938. 

HILTON    HOTEL    COMPANY 
OF    CALIFORNIA, 


Attest 


By  C.  N.  HILTON, 
Its  President. 

J.  R.  LING 

Its  Assistant  Secretary.   [36] 
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RECORD  OF  PAYMENTS 


Date 

Principal 

Interest 

Total 

September  10,  1938 

459.25 

40.75 

$500.00 

March,  1939 

411.41 

88.59 

500.00 

April    5,1939 

489.06 

10.94 

500.00 

June  16,  1939 

475.91 

24.09 

500.00 

July  12, 1939 

493.24 

6.76 

500.00 

Sept.    4,1940 

427.28 

72.72 

500.00 

April    7, 1941 

333.34 

19.30 

352.64 

March  17,  1939. 
For  value  received  I  hereby  assign  my  right  and 
interest  in  this  note  to  Louis  R.  Lurie — 

M.  DROWN 

"This  note  may  be  registered  in  the  holder's  name 
upon  a  register  to  be  maintained  by  the  Company 
at  its  office  in  San  Francisco,  California.  Such  reg- 
istration shall  be  noted  on  this  note  by  the  Com- 
pany, after  which  no  transfer  hereof  shall  be  valid 
unless  made  on  said  register  and  noted  on  this  note. 
The  Company  may  deem  and  treat  the  person  in 
whose  name  this  note  is  from  time  to  time  registered 
as  the  absolute  owner  hereof  for  the  purpose  of  re- 
ceiving payments  of  principal  and  interest  due 
hereon  and  for  all  other  purposes. 

(Registration) 

Notice  to  Holder :  Do  not  write  on  this  note.  Con- 
sult the  Company  for  method  of  transferring  regis- 
tration. 

Date  of  Registry  August  6  1940 
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In  Whose  Name  Registered  Louis  R.  Lurie 
Register  Hilton  Hotel  Company  of  California. 

By  J.  R.  LING 

Authorized  Officer." 

[Endorsed]:   T.C.U.S.   Filed  Sept.  18,  1944.  [37] 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

No.  3571 

BABETTE  G.  LURIE 

Petitioner 

vs. 

COMMISSIONER  OF  INTERNAL   REVENUE 

Respondent. 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  REVIEW 

To  the  Clerk  of  the  Tax  Court  of  the  United  States: 
Now  comes  Babette  G.  Lurie,  the  petitioner  on 
review  herein,  by  and  through  her  attorneys,  Oscar 
Samuels  and  Tevis  Jacobs,  and  for  the  purpose  of 
the  review  which  she,  the  said  petitioner,  has  here- 
tofore taken  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  hereby  designates 
for  inclusion  in  the  record  on  review,  the  following : 

1.     Docket  entries  of  the  proceedings  before  The 
Tax  Court  of  the  United  States. 
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2.  Pleadings  before  The  Tax  Court  of  the  United 
States  as  follows:  (a)  petition;  and  (b)  answer. 

3.  Findings  of  fact  and  opinion  promulgated  by 
The  Tax  Court  of  the  United  States  on  March  31, 
1945.  [38] 

4.  Decision  of  The  Tax  Court  of  the  United 
States  entered  on  the  31st  day  of  March,  1945. 

5.  Petition  for  review. 

6.  Notice  of  filing  petition  for  review  and  ac- 
knowledgment of  service  of  said  notice. 

7.  Stipulation  of  facts. 

8.  This  designation  of  contents  of  the  record  on 
review. 

Dated:   August  20  1945. 

OSCAR  SAMUELS 
TEVIS  JACOBS 

Attorneys  for  petitioner 

Service  of  the  foregoing  designation  of  contents 
of  record  on  review  is  hereby  admitted  this  31  day 
of  August  1945. 

SAMUEL  O.  CLARK  Jr. 
Attorney  for  respondent. 

[Endorsed]:   T.C.U.S.   Filed  Sept.  19,  1945.  [39] 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  3571 

BABETTE  G.  LURIE 

Petitioner 

vs. 

COMMISSIONER  OF   INTERNAL  REVENUE 

Respondent 

CERTIFICATE 

I,  B.  D.  Gamble,  clerk  of  The  Tax  Court  of  the 
United  States  do  hereby  certify  that  the  foregoing 
pages,  1  to  39,  inclusive,  contain  and  are  a  true  copy 
of  the  transcript  of  record,  papers,  and  proceedings 
on  file  and  of  record  in  my  office  as  called  for  by 
the  Praecipe  in  the  appeal  (or  appeals)  as  above 
numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Columbia,  this 
26th  day  of  Sept.  1945. 

[Seal]  B.  D.  GAMBLE 

Clerk,  The  Tax  Court  of  the 
United  States. 
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[Endorsed]:  No.  11160.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Babette 
G.  Lurie,  Petitioner,  vs.  Commissioner  of  Internal 
Revenue,  Respondent.  Transcript  of  Record.  Upon 
Petition  to  Review  a  Decision  of  The  Tax  Court  of 
the  United  States. 

Filed  October  15,  1945. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

Case  No.  11160 

BABETTE  G.  LURIE 

Appellant 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE 

Respondent 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON 
APPEAL  AND  DESIGNATION  OF  PARTS 
OF  RECORD  WHICH  APPELLANT  BE- 
LIEVES NECESSARY  FOR  CONSIDERA- 
TION THEREOF 

I. 

Points   on  which   appellant   intends   to   rely   on 
appeal. 
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The  appellant  does  hereb}^  adopt  the  assignments 
of  error  set  forth  in  the  petition  for  review  filed 
with  the  Clerk  of  The  Tax  Court  of  the  United 
States  on  the  16th  day  of  June,  1945,  as  the  state- 
ment of  points  on  which  appellant  intends  to  rely 
on  appeal. 

II. 

Designation  of  parts  of  record  which  appellant 
believes  necessary  for  consideration  thereof. 

For  consideration  of  the  points  on  which  appel- 
lant intends  to  rely  on  appeal  the  entire  record  as 
certified  to  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  by  the  Clerk 
of  The  Tax  Court  of  the  United  States  is  designated 
as  necessary  and  to  be  printed. 

Dated  October  19,  1945. 

OSCAR  SAMUELS 
TEVIS  JACOBS 

Attorneys  for  Appellant 

Service  of  the  foregoing  is  hereby  admitted  this 
22nd  day  of  October,  1945. 

SAMUEL  O.  CLARK,  Jr., 

Assistant  Attorney  General, 
Attorney  for  Respondent. 

[Endorsed]:  Filed  October  29,  1945.  Paul  P. 
O'Brien,  Clerk. 
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No.  11,160 


IN   THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Babette  G.  Lurie, 

Petitioner, 

vs. 

Commissioner  of  Internal  Rem^nue, 

Respondent. 


PETITIONER'S  OPENING  BRIEF. 


STATEMENT  OF  THE  PLEADINGS. 

Petitioner  i«  a  resident  of  San  Francisco,  Califor- 
nia, and  filed  her  income  tax  return  for  the  year  end- 
ing December  31,  1941,  with  the  Collector  of  Internal 
Revenue  for  the  First  District  of  California  at  San 
Francisco.  On  the  22nd  day  of  October,  1943,  respond- 
ent issued  a  90-day  letter  determining  a  deficiency 
of  income  taxes  for  said  year  in  the  amount  of 
$1177.03.  On  the  6th  day  of  December,  1943,  petitioner 
filed  a  petition  for  redetermination  of  said  deficiency 
with  The  Tax  Court  of  The  United  States,  which 
Court  rendered  its  decision  on  the  31st  day  of  March, 
1945,  determining  the  deficiency  in  said  amount  of 
$1177.03.  On  the  16th  day  of  June,  1945,  petitioner 
filed  her  petition  for  review  by  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  of  said 


decision  of  said  Tax  Court.  The  jurisdiction  of  this 
Court  to  review  the  aforesaid  decision  of  The  United 
States  Tax  Court  is  founded  on  Internal  Revenue 
Code  Section  1141(a)  (b)  (1). 

Petitioner  claimed  in  her  said  income  tax  return 
for  the  year  1941  that  the  profit  realized  upon  retire- 
ment of  certain  preferred  income  notes  resulted  in  a 
long  term  capital  gain.  Respondent  assessed  an  in- 
come tax  deficiency  for  said  year  contending  that  the 
profit  realized  upon  the  retirement  of  said  notes  con- 
stituted ordinary  income. 


QUESTION  PRESENTED. 

When  preferred  income  notes  not  in  registered 
form,  of  a  series  issued  by  a  corporation,  are  pur- 
chased by  an  individual  taxpayer  at  less  than  face 
value  and  all  of  the  outstanding  notes  are  thereafter 
returned  to  the  corporation  to  permit  of  a  form  of 
registration  being  printed  on  each  and  the  registra- 
tion thereof,  is  the  profit  on  retirement  of  said  notes 
a  long  term  capital  gain  under  the  law  as  it  existed 
in  1941  when  the  retirement  occurred  more  than  two 
years  after  acquisition  of  said  notes  by  the  taxpayer 
although  less  than  18  months  after  the  form  of  regis- 
tration was  printed  on  each  of  said  notes  and  each 
of  them  was  registered? 


SPECIFICATION  OF  ERROR. 

1.  The  Tax  C'ourt  ciTod  in  determining  that  Section 
117(f)  of  tlie  Internal  Revenue  Code  has  no  appli- 
cation to  notes  converted  into  registered  form  less 
than  18  months  before  retirement  with  the  result  that 
the  profit  realized  upon  retirement  was  held  to  con- 
stitute ordinary  income  rather  than  a  long  term  capi- 
tal gain. 


SUMMARY  OF  THE  FACTS. 
Petitioner  purchased  some  preferred  income  notes 
of  a  series  issued  by  Hilton  Hotel  Company  of  Cali- 
fornia, a  corporation,  at  a  discount.  Subsequently  the 
corporation  requested  that  all  of  said  series  of  said 
notes  be  returned  to  it  so  that  they  could  be  converted 
into  registered  form  by  printing  on  each  a  form  of 
registration.  All  notes  issued  were  so  returned  to  the 
corporation  and  transmuted  into  notes  in  registered 
form  and  all  were  registered.  During  the  following 
year  but  less  than  18  months  after  such  registration, 
the  notes  were  retired  at  face  value,  resulting  in  a 
profit  to  petitioner. 


STATEMENT  OF  THE  FACTS. 

All  the  facts  in  the  case  were  presented  to  The  Tax 
Court  by  stipulation.  (T.  p.  26.) 

1.  A  series  of  preferred  income  notes  was  issued  by 
Hilton  Hotel  Company  of  California,  a  corporation, 
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during  the  year  1938  in  the  total  amount  of  $203,- 
747.94.  (T.  pp.  26,  27.) 

2.  Said,  notes  were  issued  pursuant  to  the  permit 
of  the  Commissioner  of  Corporations.  (T.  pp.  26,  27.) 

3.  In  1938  and  early  in  1939  ])etitioner  acquired 
units  each  of  which  included  a  certain  percentage  of 
all  of  the  outstanding  securities  and  obligations  of 
said  corporation.  Included  in  each  unit  were  preferred 
income  notes  acquired  at  less  than  face  value,  which 
notes  are  the  subject  of  the  instant  matter.  (T.  p.  27.) 

4.  In  the  application  to  the  Corporation  Commis- 
sioner for  the  permit  to  issue  said  preferred  income 
notes  it  was  recited: 

"Said  new  promissory  notes  are  to  be  regis- 
tered and  ap])licant  hereby  designates  itself  to 
act  as  the  registrar  thereof."  (T.  p.  28.) 

5.  Annexed  to  said  application  was  a  printed  form 
of  a  preferred  income  note,  a  copy  of  which,  desig- 
nated Exhibit  1,  is  set  forth  in  the  transcript  (T. 
p.  31)  and  an  additional  printed  page  entitled  "Regis- 
tration," on  which  was  set  forth  a  form  for  register- 
ing said  notes.  (T.  p.  28.)  When  said  notes  were 
finally  printed  and  issued  said  additional  page  on 
which  said  form  for  registration  was  printed,  was 
omitted  and  they  were  in  the  form  of  said  Exhibit  1. 
(T.  p.  28.) 

6.  In  August  of  1940  the  company  requested  of  the 
holders  of  said  notes  that  they  be  returned  to  it.  (T. 
p.  28.)  The  notes  were  thereu])on  returned  to  the  com- 
pany and  on  the  face  of  each  of  said  notes  was  printed 
the  following: 


''Notice  to  Holder:  This  note  may  be  registered 
as  provided  on  tlie  back  hereof." 

and  on  the  back  of  each  was  printed  the  following: 
"This  note  may  be  registered  in  the  holder's  name 
u])on  a  register  to  be  maintained  by  the  Company 
at  its  office  in  San  Francisco,  California.  Such 
registi-ation  shall  be  noted  on  this  note  by  the 
Company,  after  which  no  transfer  hereof  shall  be 
valid  unless  made  on  said  register  and  noted  on 
this  note.  The  Company  may  deem  and  treat  the 
person  in  whose  name  this  note  is  from  time  to 
time  registered  as  the  absolute  owner  hereof  for 
the  purpose  of  i-eceiving  pa\Tnents  of  principal 
and  inte]"est  due  hereon  and  for  all  other  pur- 
poses. 

(Registration) 

Notice  to  Holder :  Do  not  write  on  this  note.  Con- 
sult the  Company  for  method  of  transferring 
registration. 

Date  of  Registry. 

In  Whose  Name  Registered. 

Register  Hilton  Hotel  Company  of  California 

By 

Authorized  Of&cer." 
(T.  pp.  28,  29.) 

7.  On  August  6,  1940,  the  taxpayers  returned  to 
said  corporation  the  notes  involved  in  this  action  and 
had  them  registered  in  the  name  of  Louis  R.  Lurie, 
husband  of  petitioner.  (T.  p.  29.) 


8.  All  of  the  notes  in  question  were  retired  in  1941, 
more  than  two  years  after  the  acquisition  of  them  by 
the  jjetitioner  and  less  than  18  months  after  their 
registration  as  aforesaid,  at  a  profit  in  the  instance 
of  petitioner  in  the  amount  of  $3448.43.  This  profit 
was  returned  by  petitioner  as  a  capital  gain.  Respond- 
ent contends  that  said  profit  is  ordinary  income. 
(T.  p.  30.) 


SUMMARY  OF  THE  ARGUMENT. 

The  preferred  income  notes  were  indisputably  capi- 
tal assets.  Admittedly  they  were  held  for  more  than 
18  months  and  so  upon  a  sale  or  exchange  of  each  of 
them  the  holder  would  be  entitled  to  a  long  term 
capital  gain.  Section  117(f)  of  the  Internal  Revenue 
Code  provides  that  the  retirement  of  notes  in  regis- 
tered form  constitutes  a  sale  or  exchange  and  no 
mention  is  made  in  said  section  of  the  time  of  hold- 
ing said  notes;  therefore  the  retirement  of  the  notes 
in  question  constituted  a  sale  or  exchange  and  said 
notes  being  capital  assets  held  more  than  18  months, 
the  difference  between  the  purchase  price  and  the 
amount  received  upon  retirement  constituted  a  long 
term  capital  gain. 


ARGUMENT. 
I. 

THE  NOTES  ARE   CAPITAL  ASSETS  HELD  FOR  MORE 
THAN  TWO  YEARS. 

The  term  ''capital  assets"  includes  all  classes  of 
property  not  si)e(iifically  excluded  by  Internal  Reve- 
nue Code  Section  117(a)  (1),^  regardless  of  the  period 
for  which  such  capital  assets  are  held."  As  stated  in 
the  opinion  of  The  Tax  Court  ''There  is,  and  can  be, 
no  question  raised  as  to  the  fact  that  the  notes  in 
question  were  capital  assets  under  the  statutory  defini- 
tion of  Section  117(a)(1)."    (T.  p.  17.) 

It  is  sti])ulatcd  that  the  notes  were  acquired  more 
than  two  years  before  retirement.    (T.  p.  27.) 


ilnternal  Revenue  Code,  Section  117(a)(1)  : 
"  (a)     Definitions. — As  used  in  this  title — 

(1)  Capital  Assets. — The  term  'capital  assets'  means 
property  held  by  the  taxpayer  (whether  or  not  connected 
with  the  trade  oi*  business),  but  does  not  include  stock  in 
trade  of  the  taxpayer  or  other  property  of  a  kind  which 
would  properly  be  included  in  the  inventory  of  the  tax- 
payer if  on  hand  at  the  close  of  the  taxable  year,  or  prop- 
erty held  by  the  taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  his  trade  or  business,  or  property, 
used  in  the  trade  or  business,  of  a  character  which  is  sub- 
ject to  the  allowance  for  depreciation  provided  in  section 
23  (1)." 

2Regulations  103,  Section  19.117-1: 

"Meaning  of  terms. — The  term  'capital  assets'  includes  all 
classes  of  property  not  specifically  excluded  by  (Code)  section 
117(a)(1).  In  determining  whether  property  is  a  "capital  asset', 
the  period  for  which  held  is  immaterial." 


II. 

THE  RETIREMENT  OF  THE  NOTES,  SINCE  THEY  WERE  IN 
REGISTERED  FORM,  CONSTITUTED  A  SALE  OR  EX- 
CHANGE. 

Since  the  notes  in  question  were  capital  assets  and 
were  admittedly  held  for  more  than  two  years,  the 
sole  issue  is  whether  or  not  the  retirement  of  said 
notes  constituted  a  sale  or  exchange.  If  the  retire- 
ment did  constitute  a  sale  oi-  exchange  the  profit  there- 
on would  necessarily  be  a  capital  gain  and  since 
they  were  held  for  more  than  two  years  it  would  be 
a  long  term  capital  gain^  as  reported  by  the  petitioner 
in  her  income  tax  return.  Section  117(f)  of  the  Inter- 
nal Revenue  Code  as  originally  adopted  in  1934  and 


=Hnternal    Revenue     Code,    Section    117(a)(2)     and    Section 

117(a)(4): 

"(a)     Definitions. — As  used  in  this  title — 

******  m 

(2)  Short-term  capital  gain. — The  term  'short  term 
capital  gain'  means  gain  from  the  sale  or  exchange  of  a 
capital  asset  held  for  not  more  than  18  months,  if  and  to 
the  extent  such  gain  is  taken  into  account  in  computing 
net  income. 

(4)     Long-term  capital  gain. — The  term  'long  term  capi- 
tal gain'  means  gain  from  the  sale  or  exchange  of  a  capital 
asset  held  for  more  than  18  months,  if  and  to  the  extent 
such  gain  is  taken  into  account  in  computing  net  income." 
Internal  Revenue  Code,  Section  117(b): 

"(b)  Percentage  Taken  Into  Account. — In  the  case  of  a  tax- 
payer, other  than  a  corporation,  only  the  following  percentages 
of  the  gain  or  loss  recognized  upon  the  sale  or  exchange  of  a 
capital  asset  shall  be  taken  into  account  in  computing  net 
income : 

100  per  centum  if  the  capital  asset  has  been  held  for  not 
more  than  18  months; 

66-/.  per  centum  if  the  capital  asset  has  been  held  for 
more  than  18  months  but  not  for  more  than  24  months: 

50  per  centum  if  the  capital  asset  has  been  held  for  more 
than  24  months.  *  *  *" 


which  has  persisted  in  subsequent  acts,  and  in  the 
Internal  Revenue  Code,  j)7-ovides  tliat  the  retirement 
of  certain  types  of  securities,  inchiding  notes  in  regis- 
tered form,  constitutes  a  sale  or  exchange/  The  prin- 
ciples of  tlie  ca[)ital  gains  and  losses  provision  of  the 
law  must  be  clearly  borne  in  mind:  (a)  The  asset 
must  be  a  capital  asset;  (b)  the  asset  must  be  sold  or 
exchanged;  and  (c)  if  the  asset  is  held  for  a  certain 
period  of  time  the  sale  or  exchange  results  in  a  long 
term  capital  gain  or  loss;  if  not  so  held,  the  sale  or 
exchange  results  in  a  short  term  cai)ital  gain  or  loss. 

In  the  instant  case  the  provisions  of  (a)  and  (c) 
have  been  complied  with  so  as  to  entitle  the  petitioner 
to  claim  a  long  term  capital  gain  or  loss;  that  is,  the 
notes  were  capital  assets  and  they  were  held  for  more 
than  two  years.  The  issue  is  narrowed  down  to  only 
one  limited  question:  Was  there  a  sale  or  exchange 
of  said  notes? 

Before  answering  that  question  petitioner  must  ask 
the  indulgence  of  the  Court  for  what  may  appear  to 
have  been  an  over-simplification  of  the  capital  gains 
and  losses  ]novision  of  the  law  but  it  is  here  that  The 
Tax  Court  confused  the  issue.  The  last  paragraph  of 
The  Tax  Court's  Opinion  reads  as  follows: 


^Internal  Revenue  Code.  Section  117(f)  • 

"(f)  Retirement  of  Bonds,  Etc.-For 'the  purposes  of  this 
title  amounts  received  by  the  holder  upon  the  retirement  of 
\m;  debentures  notes,  or  certificates  or  other  evidences  of 
indebtedness  i.ssued  by  any  corporation  (including  those  issued 
by  a  government  or  political  subdivision  thereof)!  with  interest 
coupons  or  m  registered  form,  shall  be  considered  as  amounts 
received  m  exchange  therefor." 
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"In  our  opinion  there  can  be  no  doubt  that,  tak- 
ing all  the  provisions  of  section  117  into  consid- 
eration and  having  due  regard  for  the  purposes 
of  the  section,  to  come  within  section  117(f)  the 
notes  must  be,  at  the  very  least,  in  registered 
form  for  the  minimmn  period  provided  by  sec- 
tion 117(b).  This  period  is  18  months.  Since  peti- 
tioners' notes  were  in  registered  form  for  less 
than  such  period  before  retirement,  they  do  not 
qualify  under  section  117(f)."  (T.  p.  21.) 

It  would  seem  clear  that  the  holding  period  has  no 
relation  whatsoever  to  the  question  of  whether  or  not 
the  retirement  constitutes  a  sale  or  exchange.  If  the 
notes  were  held  for  less  than  18  months  the  retire- 
ment would  have  been  a  sale  or  exchange  but  the  gain 
would  have  been  a  short  term  one ;  if  over  18  months 
a  long  term  one.  To  say  that  the  notes  do  not  qualify 
under  Section  117(f)  is  a  misconception  of  the  law, 
for  Section  117(f)  has  no  reference  to  the  holding 
period  of  a  capital  asset.  To  hold  otherwise  would 
mean  that  the  retirement  of  corporate  coupon  bonds 
in  less  than  18  months  would  not  be  a  short  term 
capital  gain  or  loss  but  would  result  in  ordinary  in- 
come or  loss. 

We  can  only  question  whether  or  not  The  Tax  Court 
would  have  reached  the  same  conclusion  and  would 
have  allowed  an  ordinary  loss  rather  than  a  short 
term  capital  loss,  were  it  presented  with  a  situation 
involving  a  loss  from  retirement  a  few  months  after 
purchase  of  a  corporate  coupon  bond. 
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If  the  petitioner  had  sold  the  notes  after  she  had 
lield  them  for  two  years  bnt  prior  to  retirement,  and 
even  in  anticipation  tliereof,  the  transaction  would 
necessarily  have  been  a  long  term  capital  gain. 

McKee  v.  Connnissiojicr,  35  B.T.A.  239'  (acq.); 

Ilobbji  V.  Commissioner,  2  T.C.  980  (acq.). 

Under  Section  117(f)  retirement  is  the  equivalent 
of  a  sale  or  exchange. 

The  history  of  the  eifect  of  retirement  of  bonds 
and  registered  notes  is  set  forth  in  The  Tax  Court's 
Opinion  in  which  reference  is  made  first  to  the  case 
of  Werner  v.  Commissioner,  15  B.T.A.  482,  which 
held  that  retirement  of  bonds  constituted  a  sale  or 
exchange.  Some  years  later  this  case  was  overruled 
in  Watson  v.  Commissioner,  27  B.T.A.  463.  From  that 
time  on  until  the  enactment  of  Section  117(f)  in  1934 
it  was  settled  that  the  retirement  of  bonds  did  not 
constitute  a  sale  or  exchange.  (Fairbanks  v.  United 
States,  306  U.  S.  436,  59  S.C.  66,  83  L.  Ed.  855 ;  Com- 
missioner V.  Caalkins,  6th  Cir.,  144  F.  (2d)  482.) 

It  would  appear  that  the  obvious  purpose  of  the 
section  w^as  that  profit  or  loss  received  upon  retire- 
ment of  a  security  should  be  a  capital  transaction 
while  profit  or  loss  on  the  payment  of  an  ordinary 
obligation  should  be  ordinar}'  income  or  loss.  In  the 
instant  case,  a  series  of  preferred  income  notes  w^as 
issued  pursuant  to  a  permit  of  the  Commissioner  of 
CorjDorations  of  the  State  of  California.  These  notes 
were  in  pinnted  form.  Although  the  application  to  the 
Corporation  Commissioner  evidences  the  intention  of 
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the  corporation  that  the  notes  were  to  be  issued  in 
registered  form,  for  some  undisclosed  reason  this  was 
neglected.  Nevertheless  the  purchase  of  said  notes, 
particularly  w^hen  acquired  as  a  portion  of  a  unit  con- 
taining other  securities,  would  ordinarily  be  deemed 
by  any  investor  to  be  the  acquisition  of  securities. 
Had  they  at  no  time  been  in  registered  form  the  re- 
tirement necessarily  could  not  have  been  considered  a 
sale  or  exchange  but  that  would  have  been  due  to  the 
force  of  Section  117(f).  Further  restricting  the  mean- 
ing of  Section  117(f)  would  result  in  placing  an  un- 
warranted limitation  upon  normal  business  transac- 
tions without  reason  therefor.  It  is  submitted  that 
such  was  not  the  intention  of  Congress  but  that  the 
sole  restriction  that  notes  must  be  in  registered  form 
was  inserted  primarily  to  ditferentiate  between  a  note 
susceptible  to  registration  and  the  ordinary  promis- 
sory note,  so  that  payment  of  an  ordinary  obligation 
in  the  normal  course  of  business  would  not  result  in 
a  capital  gain  or  loss. 

It  should  be  noted  that  the  question  of  determining 
the  effect  of  a  sale  or  exchange  of  an  asset  is  con- 
trolled by  the  conditions  in  existence  at  the  date  of 
the  sale  or  exchange.  The  Commissioner  of  Internal 
Revenue  has  always  recognized  that  the  holding  pe- 
riod for  residential  property  subsequently  converted 
into  business  property  commenced  not  at  the  time  of 
conversion  but  at  the  time  of  the  original  acquisition 
of  the  property.  (See  I.T.  3041,  1927-1,  C.B.  148,  fol- 
lowed in  KimhcU  v.  Commissioner,  41  B.T.A.  940.) 
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When  a  capital  asset  has  been  exchanged  in  a  non- 
taxable exchange  the  holding  ])eriod  commences  from 
the  time  of  acquisition  of  the  original  asset  under 
Internal  Revenue  Code  Section  117(h)  (1).°  In  the 
instant  ease,  even  though  the  return  of  the  notes  to 
the  corporation  for  change  to  registered  form  and 
registration  be  deemed  to  be  an  exchange  (and  no 
contention  is  made  by  the  Commissioner  that  it  was 
or  could  be  a  taxable  exchange)  then  the  holding 
period  still  reverts  to  the  original  date. 

In  the  recent  case  of  Gracey  v.  Commissioner,  5  T.C. 
296,  The  Tax  Court  held  that  even  though  an  asset 
which  was  not  a  capital  asset  was  converted  by  a  non- 
taxable exchange  into  a  capital  asset  a  few  months 
prior  to  sale,  the  sale  of  such  asset  resulted  in  a  long 
term  capital  gain. 

As  stated  in  the  case  of  Commissioner  v.  Caulkins, 
supra,  ''Where  statutory  standards  are  lacking,  stat- 
utory language  is  to  be  read  in  its  natural  and  com- 
mon meaning."  It  has  been  shown  that  under  the  nat- 
ural and  common  meaning  of  Section  117(f)  the  re- 
tirement of  the  registered  notes  in  question  consti- 
tuted a  capital  gain.  However,  The  Tax  Court  endeav- 


sintei-nal  Revenue  Code,  Section  117(h)(1): 

"(h)     Detei'mination    of   Period    for   Which   Held.— For   the 
purpose  of  this  section — 

1.  In  determining  the  period  for  which  the  taxpayer  has 
held  property  received  on  an  exchange  there  shall  be  in- 
cluded the  period  for  wliich  he  held  the  property  exchanged, 
if  under  the  provisions  of  section  113,  the  property  received 
has,  for  the  purpose  of  determining  gain  or  loss  from  a 
sale  or  exchange,  the  same  basis  in  whole  or  in  part  in  his 
hands  as  the  property  exchanged." 
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ored  to  read  into  the  law  that  which  does  not  appear 
therein  and  gives  as  an  excuse  therefor  that  the  literal 
language  of  the  Code  would  allow  taxpayers  to  deter- 
mine for  themselves  whether  to  take  a  cajjital  gain 
or  loss  merely  by  last-minute  registration  by  the 
holder  of  a  particular  note.  (T.  p.  20.)  (It  must  be 
noted  that  there  is  no  finding  or  evidence  that  any 
effort  to  avoid  taxes  was  involved  in  the  present 
case.)  The  Tax  Court  again  misconceives  the  clear 
language  of  Section  117(f).  Whether  a  particular 
holder  of  a  note  registers  it  or  not  has  no  tax  conse- 
quence. The  only  issue  is  whether  or  not  the  notes 
were  in  registered  form.  Even  so,  as  above  explained, 
the  holder  could  always  sell  the  note  before  retire- 
ment and  thus  procure  a  capital  gain;  thus  in  the 
instant  case  if  the  petitioner,  instead  of  relying  upon 
the  clear  unequivocal  language  of  Section  117(f)  had 
sold  the  notes  before  retirement  the  respondent  would 
not  have  questioned  the  fact  that  a  capital  gain  re- 
sulted. There  is  no  justification  for  The  Tax  Court 
endeavoring  to  change  the  clear  language  of  Section 
117(f)  so  as  to  include  therein  an  additional  require- 
ment relating  to  the  holding  period  of  the  asset. 


15 

CONCLUSION. 

It  is  respectfully  submitted: 

1.  That  the  preferred  income  notes  in  question  were 
capital  assets;  (Internal  Revenue  Code,  Section  117 
(a)(1).) 

2.  That  said  assets  were  held  by  the  petitioner  for 
more  than  two  years;  (Internal  Revenue  Code,  Sec- 
tion 117(a)(4).) 

3.  That  the  retirement  thereof  constituted  a  sale  or 
exchange.  (Internal  Revenue  Code,  Section  117(f).) 

Therefore  petitioner  i)roperh^  reported  her  income 
from  the  transaction  and  the  decision  of  The  Tax 
Court  should  be  reversed. 

Dated,  San  Francisco,  (California, 
December  24,1945. 

Respectfully  submitted, 
Oscar  Samuels, 
Tevis  Jacobs, 

Attorneys  for  Petitioner. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11160 


Babette  G.  Lurie,  petitioner 

V. 

Commissioner  of  Internal  Revenue,  respondent 


ON    PETITION    FOR    REVIEW    OF    THE    DECISION    OF    THE    TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  findings  of  fact  and  opinion  of  the  Tax  Court 
(R.  13-21)  are  reported  at  4  T.  C.  1065. 

JURISDICTION 

This  petition  for  review  involves  income  tax  for 
1941  in  the  amount  of  $1,177.03.  (R.  22-25.)  On 
October  22,  1943,  the  Commissioner  of  Internal  Rev- 
enue mailed  a  notice  of  deficiency  to  the  taxpayer. 
(R.  7-11.)  Within  90  days  thereafter,  i.  e.,  on  De- 
cember 6,  1943,  the  taxpayer  filed  its  petition  with 
the  Tax  Court  for  a  redetermination  of  the  deficiency 
under  Section  272  of  the  Internal  Revenue  Code.  (R. 
1,  3-6.)  The  tax  Court  entered  its  decision  on  March 
31,  1945,  finding  the  deficiency  in  the  amount  stated 

(1) 


2 

above.  (R.  22.)  The  petition  for  review  by  this 
Court  was  filed  June  16,  1945  (R.  22-25),  pursuant 
to  the  provisions  of  Sections  1141-1142  of  the  In- 
ternal Revenue  Code. 

QUESTION  PRESENTED 

Whether,  in  computing  her  net  income,  the  taxpayer 
should  include,  as  ordinary  income,  the  entire  amount 
of  gain  realized  by  her  upon  retirement  of  certain 
preferred  income  notes  which  she  had  held  for  about 
two  years  but  which  were  returned  to  the  issuing 
company  for  registration  less  than  18  months  before 
retirement;  or  whether  such  gain  constituted  long- 
term  capital  gain  under  Section  117  of  the  Internal 
Revenue  Code,  and  is  taxable  only  to  the  extent  pro- 
vided therein. 

STATUTE  INVOLVED 

Internal  Revenue  Code: 

sec' 22.    GROSS  INCOME. 

(a)  General  definition. — "Gross  income"  in- 
cludes gains,  profits,  and  income  derived 
from  *  *  *  professions,  vocations,  trades, 
businesses,  commerce,  or  sales,  or  dealings  in 
property,  whether  real  or  personal,  growing 
out  of  the  ownership  or  use  of  or  interest  in 
such  property;  also  from  interest,  rent,  divi- 
dends, securities,  or  the  transaction  of  any 
business  carried  on  for  gain  or  profit,  or  gains 
or  profits  and  income  derived  from  any  source 

whatever,     *     *     * 

*  *  *  *  * 

(26  U.  S.  C.  1940  ed.,  Sec.  22.) 


Sec.  117.  Capital  gaixs  and  losses. 

(a)  Definitions. — As  used  in  this  chapter — 

(1)  Capital  assets. — The  term  ''capital  as- 
sets" means  property  held  by  the  taxpayer 
(whether  or  not  connected  with  his  trade  or 
business),  but  does  not  include  stock  in  trade 
of  the  taxjjayer  or  other  property  of  a  kind 
which  would  properly  be  included  in  the  in- 
ventory of  the  taxpayer  if  on  hand  at  the  close 
of  the  taxable  year,  or  property  held  by  the 
taxpayer  primarily  for  sale  to  customers  in  the 
ordinary  course  of  his  trade  or  business,  or 
property,  used  in  the  trade  or  business,  of  a 
character  which  is  subject  to  the  allowance  for 
depreciation  provided  in  section  23  (1)  ; 

(2)  Short-term     capital     gain. — The     term 

"short-term  capital  gain"  means  gain  from  the 

sale  or  exchange  of  a  capital  asset  held  for  not 

more  than  18  months,  if  and  to  the  extent  such 

gain  is  taken  into  accomit  in  computing  net 

income ; 

«  *  *  *  » 

(4)  Long-term     capital     gain.  —  The     term 

"long-term  capital  gain"  means  gain  from  the 

sale  or  exchange  of  a  capital  asset  held  for 

more  than  18  months,  if  and  to  the  extent  such 

gain  is  taken  into  accomit  in  computing  net 

income ; 

***** 

(b)  Percentage  taken  into  account. — In  the 
case  of  a  taxpayer,  other  than  a  corporation, 
only  the  follo\^ing  percentages  of  the  gain  or 
loss  recognized  upon  the  sale  or  exchange  of  a 


capital  asset   shall   be   taken   into   account  in 
computing  net  income: 

100  per  centum  if  the  capital  asset  has  been 
held  for  not  more  than  18  months ; 

66%  per  centum  if  the  capital  asset  has  been 
held  for  more  than  18  nwnths  but  not  for  more 
than  24  months; 

50  per  centum  if  the  capital  asset  has  been 
held  for  more  than  24  months. 

***** 

(f)  Retirement  of  'bonds,  etc. — For  the  pur- 
poses of  this  chapter,  amounts  received  by  the 
holder  upon  the  retirement  of  bonds,  deben- 
tures, notes,  or  certificates  or  other  evidences 
of  indebtedness  issued  by  any  corporation  (in- 
cluding those  issued  by  a  government  or  politi- 
cal subdivision  thereof),  with  interest  coupons 
or  in  registered  form,  shall  be  considered  as 
amounts  received  in  exchange  therefor. 
***** 

(26  U.  S.  C.  1940  ed..  Sec.  117.) 

STATEMENT 

The  facts  as  found  by  the  Tax  Court  are  as 
follows : 

The  taxpayer  and  her  husband  reside  in  San  Fran- 
cisco, California.  They  filed  their  income  tax  returns 
for  the  year  1941  with  the  Collector  of  Internal  Rev- 
enue for  the  First  District  of  California.     (R.  14.) 

In  1938  the  Hilton  Hotel  Company  of  California 
(then  knowai  as  Huckins-Newcomb  Hotel  Company), 
hereinafter  called  the  company,  had  outstanding  vari- 
ous stock,  bonds,  notes  and  other  obligations.  A 
group  of  individuals,  mcluding  the  taxpayer,  acquired 
all  of  such  securities  and  obligations.     In  order  to 


facilitate  the  handling  of  them,  units  were  formed, 
consisting  of  an  equal  percentage  of  all  of  the  securi- 
ties and  obligations.  Thereupon,  pursuant  to  permits 
of  the  Comanissioner  of  Corporations  of  California, 
each  member  of  the  group  received  voting  trust  cer- 
tificates, promissory  notes  and  other  securities  in  pro- 
portion to  the  nmnber  of  imits  held  by  him.  In- 
cluded was  a  series  of  j^referred  income  notes  in  the 
total  amount  of  $203,747.94,  issued  pursuant  to  a  per- 
mit of  the  Commissioner  of  Corporations.  Each  note 
was  a  prmted  document  containing  no  reference  to 
registration.     (R.  14.) 

At  the  time  of  the  original  issuance  of  the  notes,  the 
taxpayer  and  her  husband  jointly  owned  approxi- 
mately one-third  of  the  units  and  therefore  owned 
one-third  of  the  outstanding  securities,  including  one- 
third  of  the  total  amomit  of  the  preferred  income 
notes.  Shortly  thereafter,  late  in  the  year  1938  and 
early  in  1939,  they  acquired  additional  units  and  in- 
cluded in  each  were  preferred  income  notes  which 
were  acquired  at  less  than  face  value  and  which  are 
involved  herein.  After  the  acquisition  of  these  addi- 
tional units,  they  owned  slightly  in  excess  of  40 
percent  of  the  units.     (R.  15.) 

The  voting  trustees  in  the  voting  trust  certificates 
included  in  the  units  consisted  of  the  taxpayer's  hus- 
band, Louis  R.  Lurie,  C.  N.  Hilton  and  Don  B.  Burger, 
the  last  named  being  an  o^^^ler  of  a  small  number  of 
voting  trust  certificates  and  prior  preferred  income 
notes  and  an  employee  of  C.  N.  Hilton.  The  remain- 
ing voting  trust  certificates  and  prior  preferred  in- 
come notes   (and  other  securities  of  the  corporation 
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in  the  same  proportion)  were  owned  by  C.  N.  Hilton 
and  various  associates  of  his  who  at  all  times  eon- 
trolled  the  company  and  whose  attorney  was  employed 
as  attorney  for  the  company.  The  directors  of  the 
company  consisted  of  Louis  R.  Lurie,  his  auditor  J.  A. 
Kurzman,  C.  N.  Hilton,  Don  B.  Burger  and  Packey 
Dee  of  Chicago.     (R.  15.) 

In  the  application  for  the  permit  to  issue  the 
promissory  notes,  it  is  recited:  "Said  new  promissory 
notes  are  to  be  registered  and  applicant  hereby  desig- 
nates itself  to  act  as  the  registrar  thereof".  Annexed 
to  the  application  was  a  printed  form  of  a  preferred 
income  note  and  there  was  an  additional  printed  page 
entitled  "Registration",  on  which  was  set  forth  a  form 
for  registering  the  notes.  When  the  notes  were  finally 
printed  and  issued,  the  page  entitled  "Registration" 
was  omitted.  In  August  of  1940,  the  company  re- 
quested the  holders  of  the  notes  to  return  them  to  it. 
(R.  15-16.) 

The  notes  were  thereupon  returned  to  the  company 
and  on  the  face  of  each  of  the  notes  was  printed  the 
following  (R.  16,  28):  "Notice  to  Holder:  This 
note  may  be  registered  as  provided  on  the  back  here- 
of", and  on  the  back  of  each  was  printed  the  following 
(R.  16)  : 

This  note  may  be  registered  in  the  holder's 
name  upon  a  register  to  be  maintained  by  the 
Company  at  its  office  in  San  Francisco,  Cali- 
fornia. Such  registration  shall  be  noted  on 
this  note  by  the  Company,  after  which  no 
transfer  hereof  shall  be  valid  unless  made  on 
said  register  and  noted  on  this  note.  The  Com- 
pany may  deem  and  treat  the  person  in  whose 


name  this  note  is  from  time  to  time  rei^istered 
as  tlie  absoliite  oAviier  hereof  for  the  pinpose  of 
receiving"  payments  of  principal  and  interest 
due  hereon  and  for  all  other  purposes. 

(Registration) 

Notice  to  Holder:  Do  not  write  on  this  note. 
Consult  the  Company  for  method  of  trans- 
ferring registration. 

Date  of  Registry:  In  Whose  Name  Regis- 
tered: Register  Hilton  Hotel  Company  of 
California. 

By _ 

Authorized   OflBcer. 

On  August  6,  1940,  the  taxpayer  and  her  husband 
returned  the  notes  involved  herein  and  had  them 
registered  in  the  husband's  name.  A  photostatic  copy 
of  one  of  the  original  notes,  after  registration,  is  in 
the  record  and  reference  is  here  made  to  it.  For  the 
year  1940  they  returned  the  profit  on  the  principal 
payments  made  on  accoimt  of  the  notes  in  that  year 
after  registration  as  a  capital  gain  and  the  Bureau  of 
Internal  Revenue  held  it  to  be  ordinary  income.  The 
taxpayer  acceded  to  the  contention  of  the  Bureau 
on  advice  of  counsel  that,  regardless  of  whether  or  not 
the  notes  w^ere  in  registered  form,  the  notes  were  not 
retired  in  the  year  1940  as  required  by  Section  117  (f ) 
of  the  Revenue  Act  in  order  to  fall  within  its  terms. 
(R.  i7.) 

All  of  the  notes  in  question  were  retired  in  1941, 
rrkore  than  two  years  after  the  acquisition  of  them  by 
the  taxpayer  and  her  husband  and  less  than  18  months 
after  the  date  that  the  notes  were  returned  to  the 
company  and  registered  as  stated  above,  at  a  profit 
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to  each  of  them  in  the  amount  of  $3,448.53.  This 
profit  was  returned  by  each  as  a  capital  gain.  The 
Commissioner  determined  that  such  profit  was  ordi- 
nary income.     (R.  17.) 

The  Tax  Court  held  that  the  taxpayer  was  not 
entitled  to  treat  her  profit  as  a  capital  gain.  Accord- 
ingly it  found  a  deficiency  in  income  tax  for  1941  in 
the  amount  of  $1,177.03.     (R.  21-22.) 

SUMMARY  OF  ARGUMENT 

The  Tax  Court  correctly  held  that  the  gain  realized 
from  the  retirement  of  the  notes  involved  here  is 
subject  to  tax  in  its  entirety.  As  the  privilege  which 
taxpayer  seeks  relates  to  an  exemption  from  tax  on 
a  portion  of  the  gain  admittedly  received,  the  statute 
must  of  course  be  strictly  construed  against  her,  and 
the  privilege  can  be  granted  only  upon  clear  statutory 
authority.  The  statutory  provisions  on  which  the  tax- 
payer relies  to  show  that  50  percent  of  such  gain 
may  be  excluded  from  gross  income  require  that  the 
notes  be  issued  by  the  corporation  m  registered  form 
but  it  is  admitted  that  the  notes  here  were  not  so 
issued  and  were  not  put  into  registered  form  until  a 
year  before  their  retirement.  In  contending  that  such 
registration  was  sufficient,  taxpayer  argues  that  it  is 
not  necessary  that  they  be  in  registered  form  through- 
out the  required  holding  period,  but  this  view  is 
erroneous  because  it  ignores  the  plain  meaning  of 
certain  language  in  the  statute.  It  also  permits  vari- 
ous provisions  of  the  statute  to  be  construed  and 
applied  separately  and  without  regard  to  other  pro- 
visions. However,  whenever  the  section  covering 
capital  gains  and  losses  is  read  as  a  whole,  it  will  be 


seen  that  Congress  has  granted  the  privilege  of  exchid- 
ing  a  portion  of  the  gain  realized  from  the  retirement 
of  notes  only  when  such  notes  have  been  held  through- 
out the  required  period  in  registered  form, 

ARGUMENT 

The  Tax  Court  correctly  held  that  the  gain  realized  upon  the 
retirement  of  the  notes  involved  here  was  not  a  long-term 
capital  gain  within  the  meaning  of  Section  117  of  the  In- 
ternal Revenue  Code  and  so  was  taxable  in  its  entirety 

In  taking  this  appeal  from  the  Tax  Court's  decision, 
the  taxpaj^er  is  seeking  to  have  this  Court  hold  that  50 
percent  of  the  gain,  which  she  admittedly  realized 
upon  the  retirement  of  the  corporate  notes  involved 
here,  should  be  excluded  from  taxable  income.  Ob- 
viously, in  order  to  maintain  her  position,  the  tax- 
payer must  do  more  than  show  that  the  applicable 
revenue  statute  does  not  specifically  prohibit  the  ex- 
clusion of  such  portion  of  this  income.  She  must 
point  to  a  provision  in  the  statute  specifically  au- 
thorizing the  exclusion  but  we  submit  that  she  has  not 
and  cannot  do  this. 

The  taxpayer  relies  on  Section  117  of  the  Internal 
Revenue  Code,  supra,  which  refers  to  capital  assets. 
Her  argument,  in  substance,  is  that,  since  the  notes 
here  are  capital  assets  within  the  meaning  of  that 
section  and  were  acquired  more  than  24  months  be- 
fore their  retirement,  the  income  realized  therefrom 
was  "long-term  capital  gain"  as  defined  in  paragraph, 
(a)  (4),  and  so  only  the  percentage  designated  in 
paragraph  (b)  of  that  section  need  be  taken  into  ac- 
count when  computing  her  net  income. 
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The  taxpayer  of  course  recognizes  that  she  must 
meet  the  requirements  of  Section  117  (f),  supra, 
which  refers  specifically  to  the  retirement  of  bonds 
and  notes,  but  contends  that  she  has  met  these  re- 
quirements and  appears  to  deny  that  subsection  (f) 
must  be  read  or  considered  with  the  other  pro\nsions 
of  Section  117.  At  least  comisel  for  taxpayer  asserts 
(Br.  10)  that  the  provisions  covering  the  holding 
periods  for  capital  assets  have  no  relation  whatsoever 
to  Section  117  (f)  and  states  (Br.  8)  that  the  sole 
issue  here  is  whether  or  not  the  retirement  of  the 
notes  constituted  a  sale  or  an  exchange.  We  cannot 
agree. 

It  is  of  course  well  established  that  the  retirement 
of  bonds  or  notes  is  actually  not  a  sale  or  an  exchange 
when  those  terms  are  given  their  usual  and  ordinary 
meaning.  Fairbanks  v.  United  States,  306  U.  S.  436. 
Furthermore,  prior  to  the  passage  of  the  Revenue 
Act  of  1934,  gain  realized  upon  the  retirement  of 
bonds  or  notes  was  treated  as  ordinary  income,  but 
by  the  insertion  of  subsection  (f)  in  Section  117  of 
that  Act.  Congress  brought  the  retirement  of  certain 
securities  for  the  first  time  within  the  category  of 
capital  gains  and  losses.  McClain  v.  Commissio7ier, 
311  U.  S.  527.  Specifically,  Section  117  (f )  provides 
that  the  amounts  received  by  the  holder  upon  the 
retirement  of  such  securities  "shall  be  considered  as 
amomits  received  in  exchange  therefor."  But  the 
significant  and,  for  our  purpose,  decisive  portion  of 
Section  117  (f )  is  that  describing  the  securities  which 
may  be  so  treated.    These  include — 

bonds,  debentures,  notes,  or  certificates  or  other 
evidences  of  indebtedness  issued  hy  any  cor- 
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poration    *     *     *    with  interest  coupons  or  iti 
registered  form,     *     *     *,     [Italics  supplied.] 

Language  in  a  statute  is  to  be  given,  of  course, 
its  ordinaiy  and  usual  meaning.  Thus  the  word  *' is- 
sued", when  given  its  generally  accepted  connotation, 
means  sent  forth  or  given  out,  but  when  that  definition 
is  applied  here  it  must  be  admitted  that  these  notes 
were  not  issued  in  registered  form.^  The  notes  were 
actually  issued  by  the  corporation  in  1938  and  in  1939 
but  registration  did  not  occur  imtil  after  August  of 
1940.  (R.  15,  16.)  In  that  month  the  corporation 
requested  that  all  notes  be  returned  for  registration 
and  certain  statements  relative  to  registration  were 
printed  on  them.  Then,  for  the  first  time,  could  it 
be  said  that  they  were  in  registered  form  as  required 
by  Section  117  (f).  Consequently,  it  is  our  first  con- 
tention that  the  taxpayer  fails  here  because  she  cannot 
show  that  the  notes  were  in  registered  form  at  the 
time  of  their  issuance. 

The  Tax  Court  fomid  it  minecessary  to  pass  on  this 
contention  (R.  21)  and  coimsel  for  the  taxpayer, 
while  admitting  that  the  notes  had  to  be  in  registered 
form  before  retirement,  argue  that  our  view  of  the 
statute  places  an  unwarranted  limitation  upon  normal 
business  transactions  (Br.  12).  In  other  words, 
while  comisel  admit  that  the  taxpayer  realized  gain 
from  the  retirement  of  her  notes  and  that  such  gain 
would  be  entirely  subject  to  tax  without  the  provisions 
in  subsection  (f),  they  now  argue,  in  effect,  that  she 

^  As  it  is  not  claimed  that  there  were  any  interest  coupons  at- 
tached, the  taxpayer  is  required  to  show  that  the  notes  here  were 
in  registered  form. 
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should  be  accorded  the  privilege  of  excluding  50  per 
cent  of  such  gain  from  tax  without  showing  that  she 
comes  strictly  within  its  provisions. 

It  is  of  course  well  established  that  all  provisions 
granting  exemptions  from  tax  will  be  strictly  con- 
strued and  in  favor  of  the  Government  to  the  end 
that  the  revenues  will  be  protected.  Moreover,  the  stat- 
ute must  be  construed  and  applied  as  written.  Congress 
used  the  term  "issued"  and  surely  did  not  mean  for  it 
to  be  treated  as  a  superfluous  word  as  counsel  for  the 
taxpayer  implies.  We  submit  that,  as  the  notes  here 
were  not  issued  in  registered  form  the  taxpayer  does 
not  com«  within  the  language  of  Section  117  (f). 

However,  if  we  are  wrong  in  our  first  contention, 
and  if  it  is  sufficient  that  the  notes  be  registered 
before  retirement,  we  submit  it  is  still  evident  that 
the  taxpayer  should  not  prevail  here  for,  as  the  Tax 
Court  held  (R.  21),  the  notes  must  be  placed  in  regis- 
tered form  more  than  18  months  before  retirement  in 
order  for  the  gain  which  is  realized  therefrom  to  be 
treated  as  long-term  capital  gain  within  the  meaning 
of  Section  117  (a)   (4). 

Li  disagreemg  with  the  Tax  Court's  interpretation 
of  Section  117,  counsel  for  the  taxpayer  contend  that 
subsection  (f)  has  no  relation  to,  and  need  not  be 
considered  with,  the  provision  prescribing  the  holding 
period  for  capital  assets.  Thus,  under  the  taxjDayer's 
view,  a  note  which  had  been  held  for  two  years  could 
be  returned,  as  here,  and  put  into  registered  form^ 
even  if  such  action  was  taken  only  one  day  before 
retirement;  and  still  the  gain  therefrom  should  be 
treated  as  a  long-term  capital  gain,  taxable  only  to 
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the  extent  indicated  in  subsection   (b).     But  as  tbe 
Tax  Court  so  aptly  pointed  out  (R.  20) — 

Such  a  last-minute  registration  just  before  re- 
tirement, even  after  the  call  for  retirement  has 
been  issued,  would  permit  the  holders  of  notes 
or  othei'  securities  to  determine  for  themselves, 
in  accord  with  their  individual  advantage,  the 
tax  consequences  that  would  flow  from  retire- 
ment without  regard  for  uniformity  of  treat- 
ment or  the  interests  of  the  Govenunent.  The 
suggested  interpretation  seems  contrary  to  the 
whose  basic  concept  of  section  117  (f). 

The  Tax  Court  is  undoubtedly  right.  If  notes  need 
not  be  held  in  registered  form  for  more  than  18  months 
in  order  to  treat  the  gain  from  retirement  as  long- 
term  capital  gain,  then  taxpayers  can  choose  their 
time  for  registration.  Thus  they  could  postpone  reg- 
istration until  it  was  known  whether  the  contemplated 
retirement  would  result  in  a  gain  or  a  loss,  and  if  the 
latter  was  expected  they  could  decide  not  to  register 
the  notes  at  all.  In  such  case  they  would  not  come 
under  Section  117  at  all  and  could  deduct  the  whole 
loss.  On  the  other  hand,  if  they  saw  a  gain  would 
be  realized,  they  could  register  their  notes  shortly 
before  retirement  and  enjoy  the  privileges  of  Section 
117.  Certainly  the  situation  can  be  so  controlled  if 
the  taxpayers  are  stockholders  of  a  closely  owned 
corporation,  as  is  the  husband  of  taxpayer  here.  But 
we  submit  that  it  was  not  the  intention  of  Congress  to 
leave  the  matter  open  in  this  way  and  that  it  has 
not  done  so. 

In  contending  otherwise,  counsel  for  taxpayer  con- 
sider it  sufficient  to  show  that  the  notes  here  were 
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capital  assets,  that  they  were  held  for  two  years  or 
more,  and  that  they  were  retired  by  the  issuing  cor- 
poration. We  do  not  of  course  deny  such  facts  but 
we  maintain  that,  since  the  taxpayer  would  be  taxable 
on  the  entire  amount  of  realized  gain  without  sub- 
section (f),  she  can  secure  the  privilege  she  now  seeks 
only  by  showing  that  throughout  the  required  holding 
period,  her  notes  were  actually  the  kind  of  notes  re- 
ferred to  in  subsection  (f),  namely,  notes  in  registered 
form.  If  for  one  year  of  that  time,  the  notes  were 
not  the  kind  to  which  this  special  privilege  attaches, 
then  how  can  the  taxpayer  claim  that  she  was  within 
the  requirements  of  Section  117?  We  think  it  is  evi- 
dent that  she  should  not  be  allowed  to  do  so  and  if 
the  limitation  seems  a  hard  one,  that  is  a  matter  for 
Congress  to  remedy. 

Counsel  for  taxpayer  refer  (Br.  11)  to  notes  which 
are  sold  but  its  illustration  is  not  helpful  here.  Any 
note  is  a  capital  asset  and  if  sold  at  a  profit  after  two 
years,  the  gain  therefrom  is  clearly  taxable  to  the 
limited  extent  permitted  by  Section  117  but  obviously, 
since  that  transaction  does  not  involve  a  retirement, 
subsection  (f)  has  no  application  and  registration 
need  not  be  considered  at  all  in  the  example  cited. 

Counsel  also  refer  to  other  cases  to  illustrate  their 
contention  that  jt  is  the  status  of  an  asset  at  the  date 
of  sale  or  exchange  which  is  controlling.  (Br.  12-14.) 
The  answer  to  such  contention  is  also  that  we  do  not 
have  either  a  sale  or  exchange  here,  but  a  retirement 
which  is  accorded  a  special  treatment.  Furthermore, 
by  the  special  permission  of  Congress,  granted  in  Sec- 
tion 117  (f),  gain  from  retirement  may  be  only  treated 
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as  an  amount  received  on  an  exchange  if  the  security 
involved  is  one  of  those  described  therein,  and  the 
significant  date  is  the  issuance  of  the  security  for  it  is 
then  that  its  nature  can  be  determined.  Or  if,  as  here, 
a  note  is  issued  without  registration  but  is  recalled 
and  changed  into  registered  form,  then  reissued,  its 
determining  character  may  date  from  the  reissuance, 
as  the  Tax  Court  held. 

Consequently,  the  situation  in  the  instant  case  is 
different  from  that  in  cases  like  Kimhell  v.  Com- 
missioner, 41  B.  T.  A.  940,  relied  on  by  the  taxpayer. 
That  case  involved  a  house  which  was  first  used  as 
a  residence  and  later  for  business.  In  determining 
how  much  of  the  gain  or  loss  was  includible  in  net 
income  under  Section  117  (b),  it  was  held  there  that 
the  whole  period  for  which  it  was  held  could  be  con- 
sidered. Of  course  a  house  is  a  capital  asset  regard- 
less of  what  kind  of  property  it  is  and  there  are  no 
limiting  provisions  in  Section  117  which  might  pre- 
vent the  gain  or  loss  from  the  sale  thereof  from  being 
treated  as  a  long-term  capital  gain  or  loss.  Thus  all 
that  had  to  be  determined  there  was  the  period  for 
which  it  was  held.  But  in  the  case  of  notes  there  are 
qualifying  provisions  in  subsection  (f)  and  if  such 
notes  meet  those  requirements  for  only  a  portion  of 
the  required  holding  period  in  subsection  (b),  with 
which  it  must  necessarily  be  read,  then  it  cannot  be 
said  that  the  taxpayer  was  holding  the  kind  of  note 
required  by  subsection  (f)  for  the  full  period. 

Indeed,  when  the  notes  are  unregistered  for  a  por- 
tion of  the  period,  as  was  true  here,  the  situation  is 
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similar  to  that  in  which  two  closely  related  kinds 
of  property  are  held.  In  the  latter  case,  a  taxpayer 
is  not  permitted  to  add  the  periods  for  which  he  has 
held  the  two  kinds  of  property  in  order  to  show  that 
he  has  met  the  statutory  requirement  for  holding. 
Thus,  in  the  case  of  In  re  Rogers'  Estate,  143  F.  2d 
695  (C.  C.  A.  2d),  certiorari  denied,  323  U.  S.  780, 
the  period  for  which  shares  of  stock  were  held  could 
not  be  added  to  the  period  of  holding  the  notes  given 
in  payment  therefor  in  determining  how  much  of 
the  gain  was  includible  in  net  income  under  Section 
117.  Also  cf.  Helvering  v.  Smi  Joaquin  Co.,  297  U.  S. 
496,  in  which  a  taxpayer  was  not  allowed  to  add  the 
period  for  which  he  held  an  option  to  buy  certain  land 
to  the  period  of  holding  the  land;  Howell  v.  Commis- 
sioner, 140  F.  2d  765  (C.  C.  A.  5th),  holding  that  the 
period  in  which  a  lease  was  held  in  escrow  could  not 
be  added  to  the  period  extending  from  delivery  of  the 
lease  to  its  sale;  Sommers  v.  Commissioner,  63  F.  2d 
551  (C.  C.  A.  10th),  in  which  it  was  held  that  the 
period  for  holding  stock  dates  from  its  issue  rather 
than  the  date  it  was  subscribed  for ;  and  Commissioner 
V.  C.  A.  Sporl  &  Co.,  118  F.  2d  283  (C.  C.  A.  5th), 
in  which  the  holding  period  was  held  to  begin  with 
the  date  when  the  taxpayer  relinquished  its  rights  as 
a  general  creditor  and  agreed  to  accept  bonds  for  the 
unpaid  portion  of  the  debt. 

We  submit  that  these  cases,  while  obviously  re- 
ferring to  different  situations,  indicate  that  coimsel 
for  taxpayer  is  in  error  in  implying  that  a  taxpayer 
may  add  various  periods  together  to  meet  the  statu- 
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tory  requirements  here  involved.  Instead,  when  there 
is  a  change  in  the  nature  of  the  property,  the  period 
for  which  the  particular  kind  of  property  has  been 
held  may  not  be  added  to  the  holding  period  for  an- 
other kind  of  property,  although  closely  related  to 
the  first. 

In  the  instant  case,  the  taxpayer  acquired  notes 
which  were  not  registered  and  then  returned  them  in 
1940  to  have  them  put  in  registered  form.  This 
change  was  not  inconsequential  and  should  not  be 
passed  over  lightly.  The  purpose  of  registration  is 
well  known  and  important.  It  is  a  protection  to  the 
owner  against  theft  and  jDrovides  him  with  a  proper 
and  safe  w^ay  of  transferring  his  holdings.  Gerard 
V.  Eelvering,  120  F.  2d  235  (C.  C.  A.  2d)  ;  3  Thomp- 
son on  Corporations  (3d  Ed.),  Sec.  2344.  Congress 
was  of  course  aware  of  the  difference  between  regis- 
tered and  unregistered  evidences  of  indebtedness  and 
clearly  intended  to  extend  the  provisions  of  Section 
117  (f)  only  to  persons  who  had  held  notes  in  regis- 
tered form  for  the  period  required  by  subsection  (b). 

Gracey  v.  Commissioner,  5  T.  C.  296,  now  pending 
on  the  Governnient's  appeal  to  the  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit,  involves  subsection  (h) 
(1)  of  Section  117,  which,  since  it  refers  only  to  prop- 
erty acquired  in  connection  with  a  nontaxable  ex- 
change, has  no  application  here.  Thus  that  decision, 
though  now  being  contested  by  the  Government,  can 
have  no  bearing  on  this  case. 

Accordingly,  we  submit  that,  when  full  effect  is 
given  to  the  language  of  Section  117  (f),  and  it  is  read 
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and  considered  with  the  remainder  of  Section  117,  as 
it  should  be,  it  clearly  appears  that  the  notes  here  do 
not  meet  the  statutory  requirements  and  that  the  gain 
realized  on  their  retirement  must  be  included  in  its 
entirety  in  gross  income. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  correct  and  should 
be  affirmed. 

Respectfully  submitted. 

Sew  ALL  Key, 
'Acting  Assistant  Attorney  General. 
Robert  N.  Anderson, 
Louise  Foster, 
Special  Assistants  to  the  Attorney  General. 

January  1946. 
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IN   THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Babette  G.  Lurie, 

Petitioner, 

vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


PETITIONER'S  REPLY  BRIEF. 


SUMMARY  OF  ARGUMENT. 

(1)  Respondent  contends  that  the  notes  must  be  in 
registered  form  when  originally  issued.  It  will  be 
shown  that  the  definition  of  the  word  'issued"  and 
the  grammatical  construction  of  section  117(f)  strongly 
support  taxpayer's  position  that  respondent's  conten- 
tion is  unsoimd.  It  will  also  be  shown  that  in  any  event 
under  section  117(h)(1)  respondent's  contention  does 
not  affect  the  determination  of  the  case. 

(2)  In  taxpayer's  opening  brief  the  issues  were 
clearly  defined.  It  will  be  demonstrated  that  the  re- 
spondent's arguments  do  not  meet  the  issues  and  that 
the  authorities  cited  do  not  support  his  position. 


ARGUMENT. 

I. 

AT  THE  TIME  OF  THE  RETIREMENT  OF  THE  NOTES  IN  QUES- 
TION THEY  WERE  ISSUED  BY  A  CORPORATION  AND 
WERE  IN  REGISTERED  FORM  AND  THUS  FALL  WITHIN 
THE  TERMS  OF  SECTOIN  117(f)  OF  THE  INTERNAL  REVE- 
NUE CODE,  REGARDLESS  OF  THE  FACT  THAT  THEY  WERE 
NOT  IN  REGISTERED  FORM  WHEN  ORIGINALLY  ISSUED. 

(a)  By  definition  of  the  word  "issued",  notes  need  not  be  in 
registered  form  when  originally  issued. 

In  the  case  of  Yale  Petroleum  Company  v.  Commis- 
sioner, 2  T.  C.  1039,  the  question  arose  as  to  whether  a 
mortgage  of  incorporators  of  a  corporation  which  was 
adopted  by  a  corporation  was  a  mortgage  "issued  by 
the  corporation  and  in  existence  at  tlie  close  of  busi- 
ness on  December  31,  1937,  under  Section  27(a)(4), 
Revenue  Act  of  1939".   Under  said  section,  payments 
on  said  types  of  obligations  constituted  a  credit  for 
imdistributed  profits  tax  purposes.  The  Court  said : 
"Was  the  mortgage  upon  which  the  petitioner 
made  the  pajnnent  in  1938  of  $95,000.  one  'issued' 
by  petitioner  within  the  meaning  of  that  word  as 
used  in  section  27(a)(4),  Revenue  Act  of  1938? 
We  think  it  was.  Once  petitioner  adopted  the  con- 
tract and  mortgage  of  February  12,  1937,  as  its 
own,  as  it  clearly  did  on  AjDril  15,  1937,  petitioner 
was  as  firmly  bound  thereby  as   though   it  had 
signed  the  original  contract  and  mortgage.    The 
signing  of  a  new  contract  and  the  issuing  of  a  new 
mortgage  by  petitioner  would  have  been  a  use- 
less gesture  under  the  authorities  we  have  cited. 
Therefore,  we  think  it  is  correct  to  hold  that  by 
virtue  of  petitioner's  adoption  on  April  15,  1937, 
of  the  contract  and  mortgage  of  its  promoters,  the 


mortgage  became  one  'issued'  by  petitioner  on 
April  15,  1937,  within  the  intendment  of  the  stat- 
ute. The  statute  says  that  in  order  to  get  the  divi- 
dends paid  credit  the  mortgage  must  have  been 
one  'issued'  by  the  corporation  and  in  existence  at 
the  close  of  business  on  December  31,  1937.  Under 
our  interj)retation  as  above  set  out,  the  mortgage 
involved  in  the  instant  case  meets  the  above  test." 

The  words  'issued  by  a  corporation"  cannot  be  so 
restricted  as  to  refer  to  the  original  issue  of  an  obliga- 
tion but  refer  to  a  situation  wiiere  obligations  of  a 
corporation  are  existing  at  the  time  referred  to  in  the 
law — in  the  cited  case  December  31,  1937,  in  the  in- 
stant case  at  the  time  of  retirement. 

(b)  The  grammatical  construction  of  section  117(f)  negatives  an 
interpretation  that  the  notes  must  be  in  registered  form  at 
the  time  of  issuance  in  order  to  fall  within  its  terms. 

Eliminating  from  section  117(f)  of  the  Internal 
Revenue  Code  the  portions  thereof  not  material  to  the 
instant  case,  the  section  reads  as  follows : 

"For  the  purposes  of  this  chapter,  amounts  re- 
ceived by  the  holder  upon  retirement  of  notes 
issued  by  any  corporation,  with  interest  coupons 
or  in  registered  form,  shall  be  considered  as 
amounts  received  in  exchange  therefor." 

To  give  to  the  section  the  meaning  which  the  re- 
spondent seeks  to  attach  to  it,  it  must  necessarily  read 
as  follows: 

"For  the  purposes  of  this  chapter,  amounts  re- 
ceived by  the  holder  upon  the  retirement  of  notes 
issued  with  interest  coupons  or  in  registered  form 


by  any  corporation  shall  be  considered  as  amounts 
received  in  exchange  therefor." 

The  very  fact  that  the  phrase  ''with  interest  coupons 
or  in  registered  form ' '  is  set  apart  in  commas  prevents 
the  construction  sought  by  the  respondent.  The  fact 
that  the  phrase  does  not  follow  the  word  "issued"  like- 
wise defeats  the  respondent's  contention.  There  is 
nothing  in  the  language  of  the  section  which  indicates 
that  it  was  the  intention  of  Congress  that  this  phrase 
should  modify  the  word  "issued".  Rather  it  is  merely 
a  description  of  notes,  the  retirement  of  which  shall  be 
considered  an  exchange. 

It  is  of  especial  significance  that  when  respondent 
quotes  what  he  claims  is  the  "decisive  portion"  of  sec- 
tion 117(f)  (Res.  Br.  p,  10)  he  most  carefully  elimi- 
nates the  punctuation  which  so  clearly  demonstrates 
that  taxpayer's  construction  is  correct. 

There  is  no  justification  for  the  respondent's  at- 
tempted disregard  of  the  clear  language  of  the  statute. 
In  fact,  carrying  his  attempted  construction  to  a  con- 
clusion would  result  in  an  absurdity.  For  example, 
if  a  corporation  issued  notes  in  unregistered  form, 
which  notes  were  returned  and  registered  within  a 
short  period  thereafter  and,  years  later,  were  acquired 
by  a  taxpayer  and  subsequently  retired,  under  the 
respondent's  contention  said  retirement  would  not  con- 
stitute an  exchange  even  though  the  taxpayer  or  any 
other  then  holder  of  any  of  said  notes  were  unalive  to 
the  fact  that  they  were  at  any  time  not  in  registered 
form.    Every  purchaser  of  every  bond  would  have  to 


ascertain  tlie  orio-inal  form  of  issue  in  order  to  deter- 
mine whether  the  retirement  constituted  an  exchange 
even  though  the  bonds  may  have  been  issued  decades 
before  acquisition.  There  is  certainly  nothing  in  the 
statute  warranting  a  construction  that  the  form  at  the 
time  of  acquisition  is  material. 

(c)  The  construction  placed  upon  section  117(f)  by  the  taxpayer 
is  in  accordance  with  its  purpose. 

As  explained  in  taxpayer's  opening  brief  (pp.  11, 
12)  the  obvious  purpose  of  the  section  compels  the 
conclusion  that  the  taxpayer's  construction  of  section 
117(f)  is  correct. 

(d)  A  reissuance  of  notes  in  registered  form  satisfies  section 
117(f). 

Respondent  concedes  tlit  the  instant  notes  were  re- 
issued in  registered  form,  and  that  their  determining 
character  maij  dote  from  the  reissuance.  (Res.  Br.  p. 
15.)  Assuming  that  these  notes  were  reissued  when 
they  were  converted  to  registered  form  and  therefore 
fall  within  section  117(f),  then  the  period  for  which 
taxpayer  held  the  notes  relates  back  to  the  time  of  the 
original  purchase  mider  section  117(h)(1).  (See 
11(d),  p.  13,  infra.) 


II. 

THE  RESPONDENT  HAS  FAILED  TO  ANSWER  THE 
CONTENTIONS  OF  TAXPAYER. 

Taxpayer  endeavored  in  her  opening  brief  to  clarify 
the  issues  by  pointing  out  (a)  that  the  notes  in  question 
were  admittedly  capital  assets;  (b)  that  said  notes 
were  admittedly  held  by  taxpayer  for  more  than  two 
years;  and  (c)  that  therefore  the  sole  question  was 
whether  or  not  the  retirement  thereof  constituted  a 
sale  or  exchange  under  section  117(f). 

Taxpayer  will  demonstrate  that  the  issues  originally 
outlined  by  her  remain  unanswered. 

(a)  The  upholding  of  taxpayer's  contention  does  not  permit  of 
tax  avoidance. 

Respondent  contends  and  quotes  from  the  Tax 
Court's  opinion  that  last-minute  registration  would 
allow  taxpayers  to  choose  their  time  for  registration 
and  thus  determine  for  themselves  whether  or  not  they 
desired  to  treat  the  transaction  as  an  ordinary  gain  or 
loss  or  as  a  capital  gain  or  loss  and  that  such  a  con- 
struction would  not  be  imputed  to  Congress.  (Res.  Br. 
p.  13.)  Section  117(f)  refers  only  to  notes  in  regis- 
tered form  and  whether  or  not  the  notes  are  registered 
by  the  holders  is  of  no  consequence.  This  fact  was 
called  to  the  Court's  attention  in  taxpayer's  opening 
brief  at  page  14  but  has  been  ignored  by  the  respond- 
ent who  falls  into  the  same  error  as  did  the  Tax  Court. 

Assuming  that  respondent  meant  that  a  taxpayer 
could  determine  his  position  by  causing  the  notes  to 
be  converted  to  registered  form  (the  form  being  the 


only  issue  under  section  117(f))  still  the  argument  is 
without  merit.  The  control  exists  in  any  event.  If  a 
person  owns  an  unregistered  note  and  desires  to  take 
an  ordinary  loss  he  can  allow  the  note  to  be  paid  or 
retired.  If  he  desires  to  turn  the  transaction  into  a 
capital  one  he  can  sell  the  note  even  though  a  day 
before  retirement.  Section  117(f)  neither  adds  to  nor 
subtracts  from  this  alternative.  This  argument  was 
presented  b}'  taxpayer  in  her  opening  brief  (p.  14) 
and  again  respondent  has  failed  to  meet  the  issue. 
(It  should  be  again  pointed  out  that  there  is  no  evi- 
dence or  contention  that  the  conversion  of  the  notes 
in  the  instant  case  into  registered  form  by  the  issuer, 
Hilton  Hotel  Company  of  California,  was  for  the  pur- 
pose of  tax  avoidance.) 

Contrary  to  respondent's  contention,  no  congres- 
sional intent  favoring  respondent  can  be  gathered  from 
the  supposed  option  which  a  taxpayer  may  have  when 
that  same  option  exists  regardless  of  the  construction 
placed  upon  the  statute. 

(b)  Reading  all  subdivisions  of  section  117(f)  together  compels 
the  conclusion  that  the  period  during  which  the  notes  were 
in  registered  form  has  no  application  to  section  117(f). 

At  the  risk  of  being  repetitive  the  taxpayer  in  her 
opening  brief  (pp.  8  et  seq.)  endeavored  to  present  the 
issue  in  simplied  form  and  to  analyze  completely  all 
provisions  of  section  117  applicable  to  the  instant  case. 
Taxpayer  is  now^  accused  by  respondent  of  endeavoring 
to  deny  that  subsection  (f)  must  be  read  or  considered 
with  the  other  provisions  of  section  117.  (Res.  Br.  pp. 
10,  12.)   Respondent  argues  in  line  with  the  opinion  of 
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the  Tax  Court  that  ''to  come  within  section  117(f) 
the  notes  must  be  in  the  very  least,  in  registered  form 
for  the  minimum  period  provided  by  section  117(b)". 
(T.  p.  21,  quoted  in  Opening  Brief,  p.  10.)  For  some 
reason  respondent  and  the  Tax  Court  are  prepared 
to  read  only  one  portion  of  section  117(b).  This  sec- 
tion reads  as  follows : 

**  (b)  Percentage  Taken  Into  Accomit. — In  the 
case  of  a  taxpayer,  other  than  a  corporation,  only 
the  following  percentages  of  the  gain  or  loss  recog- 
nized upon  the  sale  or  exchange  of  a  capital  asset 
shall  be  taken  into  account  in  computing  net  in- 
come : 

100  per  centum  if  the  capital  asset  has  been 
held  for  more  than  18  months ; 

66%  per  centum  if  the  capital  asset  has  been 
held  for  more  than  18  months  but  not  for  more 
than  24  months ; 

50  per  centum  if  the  capital  asset  has  been 
held  for  more  than  24  months." 

It  merely  holds  that  certain  percentages  of  profit  are 
taken  into  account  dependent  upon  the  holding  period. 
It  does  not  state  that  if  the  asset  is  held  for  more  than 
18  months  a  long  term  capital  gain  or  loss  results  while 
if  it  is  held  for  less  than  18  months  the  profit  is  ordi- 
nary income.  In  either  instance  the  profit  or  loss  is  a 
capital  gain  or  loss.  True,  mider  section  117(a)(2) 
and  117(a)(4)  (quoted  in  TaxjDayer's  Opening  Brief, 
p.  8)  if  an  asset  is  held  for  less  than  18  months  the 
profit  is  a  short  term  capital  gain  and  if  held  for  more 
than  18  months  the  profit  is  a  long  term  capital  gain. 


It  is  inconceivable  how  an  argument  can  be  made 
that  section  117  in  its  entirety  provides  that  retirement 
of  a  note  which  was  in  registered  form  for  more  than 
18  months  results  in  a  long  term  capital  gain  while 
retirement  of  such  a  note  which  is  held  for  less  than 
18  months  constitutes  ordinary  income  and  not  a  short 
term  caj)ital  gain.  Nevertheless  this  argument  has  been 
expressly  made  by  the  Tax  Court  and  respondent.  As 
the  Tax  Court  stated:  "Since  petitioner's  notes  were 
in  registered  form  for  less  than  *  *  *  [18  months]  be- 
fore retirement  they  do  not  qualify  under  section 
117(f)  "  (T.  p.  21,  quoted  in  Taxpayer's  Opening  Brief, 
p.  10)  and  as  stated  by  respondent  ''Congress  *  *  * 
clearly  intended  to  extend  the  provisions  of  section 
117(f)  only  to  jjersons  who  had  held  notes  in  regis- 
tered form  for  the  period  required  by  subsection  (b)  "; 
but  subsection  (b)  does  not  provide  for  any  period. 
B}^  referring  to  capital  assets  held  for  not  more  than 
18  months  and  to  capital  assets  held  for  more  than  18 
months  it  necessarily  applies  to  all  capital  assets. 

Again  we  have  an  argument  which  was  presented 
in  taxpayer's  opening  brief  (p.  10)  and  again  re- 
spondent has  failed  to  respond  thereto. 

In  taxpayer's  opening  brief,  at  page  10,  the  question 
was  posed,  an  example  of  which  follows:  Suppose  a 
taxpayer  purchased  ordinary  coupon  bonds  issued  for 
$110  per  $100  face  value  and  three  months  later  said 
bonds  were  called  and  retired,  would  the  respondent 
claim  that  the  result  was  an  ordinary  loss  and  not  a 
capital  loss  because  section  117(f)  does  not  apply  to 
capital  assets  which  are  not  held  in  the  prescribed  form 


10 


for  more  than  18  months'?  Certainly  the  law  would 
require  clearly  that  the  loss  would  be  a  short  term 
capital  loss.  Despite  the  fact  that  this  question  was 
presented  in  taxpayer's  opening  brief  we  find  it  ig- 
nored by  respondent  who  blithely  states  that  section 
117(f)  does  not  apply  unless  the  asset  is  in  the  form 
prescribed  for  at  least  18  months.  We  certainly  can- 
not have  one  interpretation  when  a  profit  arises  and 
another  when  a  loss  is  incurred. 

Since  it  is  definite  that  section  117(f)  applies  to  all 
capital  assets  which  are  in  registered  form  or  with 
coupons  attached  and  since  said  section  provides  that 
the  retirement  of  such  an  asset  constitutes  a  sale  or 
exchange  the  only  question  remaining  is  whether  or 
not  in  the  instant  case  there  was  a  long  term  capital 
gain  or  a  short  term  capital  gain.  To  determine  that 
question  we  look  to  section  117(a)(4)  which  provides 
in  part:  ''The  term  'long  term  capital  gain'  means 
gain  from  the  sale  or  exchange  of  a  capital  asset  held 
for  more  than  18  months."  It  is  conceded  that  the 
notes  in  question  were  capital  assets  held  for  more 
than  18  months.  Therefore  the  taxpayer  is  entitled  to  a 
long  term  capital  gain. 

(c)  The  authorities  do  not  support  respondent's  contention. 

While  admittedly  there  is  no  case  exactly  in  point, 
in  taxpayer's  opening  brief  (p.  12)  it  was  pointed  out 
that  the  question  of  determining  the  effect  of  a  sale 
or  exchange  of  an  asset  is  controlled  by  the  conditions 
in  existence  at  the  date  of  the  sale  or  exchange.  Coun- 
sel for  respondent  takes  issue  (Res.  Br.  p.  14)  because 
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we  are  not  dealing  here  with  a  sale  or  exchange  but 
with  a  retirement.  The  very  section  in  question  (sec- 
tion 117(f))  provides  that  the  retirement  shall  be  con- 
sidered as  an  exchange  and  therefore  the  respondent's 
point  is  without  moment.  If  counsel  prefers  we  shall 
state  that  the  question  of  determining  the  effect  of  a 
sale  or  exchange  or  i-etirement  of  an  asset  is  controlled 
by  the  conditions  in  existence  at  the  date  of  the  sale 
or  exchange  or  retirement. 

In  I.T.  3041,  1927-1,  C.B.  148  (followed  in  KimUll 
V.  Commissioner,  41  B.T.A.  940),  referred  to  in  tax- 
jDayer's  opening  brief,  page  12,  it  is  recognized  that 
the  holding  period  for  residential  properties  subse- 
quently converted  into  business  property  commenced 
not  at  the  time  of  the  conversion  but  at  the  time  of  the 
original  acquisition.  Under  the  law  if  a  house  used 
as  a  residence  is  sold  at  a  loss  the  loss  is  not  allowed. 
If  converted  to  a  business  purpose  and  then  sold  the 
loss  became,  under  the  law  as  it  then  stood,  a  capital 
loss  if  held  for  two  years.  The  question  arose  as  to  the 
holding  period,  and  it  was  determined  that  the  period 
relates  to  the  time  of  the  original  acquisition  of  the 
property.  Counsel  distinguishes  this  case  by  stating 
that  ''of  course  a  house  is  a  capital  asset  regardless  of 
what  kind  of  property  it  is".  Counsel  apparently  inti- 
mates that  the  notes  in  question  were  not  capital  assets 
during  the  entire  period  of  time  they  were  held  by  the 
taxpayer.  Of  course  the  notes  are  unquestionably  capi- 
tal assets  for  under  our  present  law,  as  pointed  out  in 
taxpayer's  opening  brief  at  page  7,  all  classes  of  prop- 
erty not  specifically  excluded  are  capital  assets  and 
notes  are  not  excluded. 
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Respondent  then  cites  five  cases  which  admittedly 
refer  to  di:fferent  situations,  but  contends  that  they 
indicate  that  various  periods  cannot  be  added  together 
to  meet  the  statutory  requirements  of  section  117.  A 
very  brief  analysis  of  those  cases  will  disclose  that  not 
only  do  thej^  refer  to  different  situations  but  also  they 
do  not  in  any  manner  support  respondent's  contention. 

In  the  case  of  In  re  Rogers  Estate,  143  F.  (2d)  695 
(CCA.  2d),  certiorari  denied  323  U.  S.  780,  stock  was 
sold  and  paid  for  by  promissory  notes  payable  in  in- 
stallments. Section  117  applied  at  the  time  of  the  sale 
of  the  stock  and  the  fact  that  the  notes  were  payable 
over  a  long  period  of  time  after  the  sale  could  not 
affect  the  consummated  sale. 

The  case  of  Helvering  v.  San  Joaquin  Co.,  297  U.  S. 
496,  did  not  deal  with  the  holding  period  but  merely 
held  that  the  cost  basis  of  real  property  is  determined 
at  the  time  of  purchase  and  not  at  the  time  of  the 
execution  of  a  prior  lease,  which  contained  an  option 
to  purchase. 

In  Howell  v.  Commissioner,  140  F.  (2d)  765  (CCA. 
5th),  the  Court  held  that  the  holding  period  com- 
menced when  a  lease  (which  was  held  in  escrow  upon 
certain  conditions)  was  delivered  and  became  effective. 

In  Sommers  v.  Commissioner,  63  F.  (2d)  551  (O.C 
A.  10th),  stock  was  subscribed  for  but  the  Court  held 
that  the  corporation  was  not  bound  by  the  agreement 
and  therefore  the  holding  period  commenced  when  the 
taxpayer  first  acquired  the  stock. 
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It  is  clear  that  none  of  the  foregoing  cases  has  any 
relation  to  a  situation  where  one  capital  asset  was  held 
during  the  entire  holding  period. 

The  last  case  cited  by  respondent  is  Commissioner  v. 
C.  A.  Sporl  (fc  Co.,  118  F.  (2d)  283  (CCA.  5th),  in 
which  case  it  is  held  that  the  holding  period  of  certain 
bonds  commenced  when  a  creditor  surrendered  his 
right  as  such  and  an  unconditional  agreement  was 
reached  to  accept  bonds  even  though  the  bonds  were 
not  issued  for  four  months  thereafter.  While  this 
latter  case  is  not  especially  material  it  lends  some  sup- 
port to  taxpayer's  (not  respondent's)  contention. 

(d)  Under  section  117(h)(1)  taxpayer  is  entitled  to  a  long  term 
capital  gain. 

Internal  Revenue  Code  section  117(h)(1)  provides 
as  follows : 

"(h)     Determination    of    Period    for    Which 
Held. — For  the  purpose  of  this  section — 

1.  In  determining  the  period  for  which  the 
taxpayer  has  held  property  received  on  an  ex- 
change there  shall  be  included  the  period  for 
which  he  held  the  property  exchanged,  if  under 
the  provisions  of  section  113,  the  pro^Derty  re- 
ceived has,  for  the  purpose  of  determining  gain 
or  loss  from  a  sale  or  exchange,  the  same  basis 
in  whole  or  in  part  in  his  hands  as  the  proijerty 
exchanged." 

In  taxpayer's  opening  brief  at  page  13  it  was  pointed 
out  that  when  a  capital  asset  has  been  exchanged  in  a 
non-taxable  exchange  the  holding  period  commences 
mider  subsection  117(h)  (1)  at  the  time  of  the  acquisi- 
tion of  the  original  asset. 
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The  case  of  Gracey  v.  Commissioner,  5  T.  C.  296,  was 
cited  in  which  the  Tax  'Court  held  that  even  though 
the  asset  w^ere  not  a  capital  asset  but  was  converted 
into  a  capital  asset  by  a  non-taxable  exchange  and  then 
sold  a  few  months  later,  the  sale  of  the  asset  resulted 
in  a  long  term  capital  gain.  Once  again  respondent 
failed  to  meet  the  issue  but  merely  states  (Res.  Br.  p. 
17)  that  the  Gracey  case  is  on  appeal  and  has  no  appli- 
cation to  the  instant  case  since  it  refers  only  to  fJ^op- 
erty  acquired  in  connection  with  a  non-taxable  ex- 
change. The  Gracey  case  is  on  appeal,  presumably 
because  there  was  no  capital  asset  in  existence  for  more 
than  three  months.  In  the  instant  case  there  was  a 
capital  asset  held  by  the  taxpayer  for  more  than  two 
years  and  therefore  if  the  conversion  of  the  notes  into 
registered  form  constituted  a  non-taxable  exchange  the 
Gracey  case  is  applicable  and  in  any  event  the  situation 
would  fall  directly  under  section  117(h)(1). 

As  previously  pointed  out,  respondent  contends  that 
the  conversion  to  registered  form  constituted  a  re- 
issuance of  the  notes.  (Res.  Br.  p.  15.)  Necessarily  the 
calling  of  all  of  the  notes  by  the  corporation  and  the 
''reissuance"  in  registered  form  of  all  of  said  notes 
would  be  a  mere  recapitalization  and  a  non-taxable 
exchange,  and  no  contention  is  made  by  the  respondent 
that  such  exchange  was  taxable  in  the  year  the  notes 
were  converted  into  registered  form.  If  the  conversion 
into  registered  form  amounted  to  a  reissuance  as  re- 
spondent contends  then  there  can  be  no  question  but 
that  the  taxpayer  is  entitled  to  a  long  term  capital  gain 
inasmuch  as  the  case  would  fall  directly  under  section 
117(h)(1). 
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On  the  other  hand,  if  tliere  were  no  exchange  and 
the  original  asset  was  held  during  the  entire  two  year 
period  then  the  tax])ayer's  case  is  even  stronger.  Cer- 
tainly if  the  notes  were  exchanged  and  taxpayer  was 
entitled  to  a  long  term  capital  gain  it  cannot  be  seri- 
ously contended  that  when  the  notes  were  not  even 
exchanged  the  taxpayer  must  return  the  entire  profit. 
No  doubt  the  reason  that  respondent  failed  to  meet 
this  issue  was  because  no  conceivable  explanation  could 
be  given  for  holding  that  a  more  harsh  situation  results 
to  a  taxpayer  when  the  original  asset  is  held  for  two 
years  than  where  the  asset  is  exchanged  during  the 
period  for  a  new  one. 


CONCLUSION. 

It  is  submitted  that  the  notes  in  question  come  di- 
rectly within  Internal  Revenue  Code  section  117(f) 
and  that  the  Tax  Court  erred  in  endeavoring  to  read 
into  the  section  that  which  does  not  exist,  namely,  that 
a  note  must  be  in  registered  form  for  a  specified  period 
of  time  in  order  for  that  section  to  be  effective. 

Dated,  San  Francisco,  California, 
February  8, 1946. 

Respectfully  submitted, 
Oscar  Samuels, 
Tevis  Jacobs, 

Attorneys  for  Petitioner. 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  29633-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 


Defendant. 


AMERIGO  BELLUOMINI, 

INFORMATION 

FIRST  COUNT 

(Second  War  Powers  Act,  Title  III,  Section  301, 
Public  Law  507,  77th  Congress;  Title  50 
U.S.C.A.  App.,  Section  633.) 

Leave  of  Court  being  first  had,  Frank  J.  Hen- 
nessy,  United  States  Attorney  for  the  Northern 
District  of  California,  comes,  and  for  the  United 
States  of  America  informs  this  Court:  That  Amer- 
igo Belluomini,  (hereinafter  called  "said  defend- 
ant"), did,  on  or  about  the  7th  day  of  May,  1945, 
in  the  City  and  County  of  San  Francisco,  State  of 
California,  within  the  Southern  Division  of  the 
Northern  District  of  California,  and  within  the 
jurisdiction  of  this  Court,  wilfully  and  unlawfully 
acquire,  possess  and  control  certain  counterfeited 
and  forged  ration  documents,  to-wit:  5000  red  meat 
ration    stamps,    under    circumstances    [1*]    which 
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would  be  in  violation  of  Section  2.6  of  General 
Ration  Order  No.  8  if  the  said  counterfeited  and 
forged  ration  documents  were  genuine,  that  is  to 
say,  the  said  defendant  was  not  then  and  there,  or 
at  any  time,  a  person,  or  the  agent  of  a  person,  to 
whom  said  ration  documents  were  issued,  or  by 
whom  said  ration  documents  were  acquired  in  ac- 
cordance with  the  provisions  of  any  Ration  Order, 
or  a  person,  or  the  agent  of  a  person  by  whom  said 
ration  documents  were  acquired,  possessed  and  con- 
trolled as  otherwise  provided  by  any  Ration  Order. 
(General  Ration  Order  No.  8,  Sections  2.5  and  2.6; 
8  F.  R.  3783;  General  Ration  Order  No.  14;  8  F.  R. 
14211;  General  Ration  Order  No.  16,  9  F.  R.  6731.) 

SECOND  COUNT 

(Second  War  Powers  Act,  Title  III,  Section  301, 
Public  Law  507,  77th  Congress;  Title  50 
U.S.C.A.  App.  Section  633.) 

And  the  said  United  States  Attorney  for  the 
Northern  District  of  California  further  informs 
this  Court: 

That  said  defendant,  Amerigo  Belluomini,  on  or 
about  the  23rd  day  of  May,  1945,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  with- 
in the  Southern  Division  of  the  Northern  District 
of  California,  and  within  the  jurisdiction  of  this 
Court,  did  unlawfully,  wilfully  and  knowingly 
transfer  to  one  Leondro  Messaglia  certain  counter- 
feited and  forged  ration  documents,  to-wit:  2500 
red  meat  ration  stamps,  under  circumstances,  which 
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would  be  ill  violation  of  Section  2.6  of  General 
Ration  Order  No.  8  if  the  said  counterfeited  and 
forged  ration  documents  were  genuine,  that  is  to 
say,  the  said  defendant  did  then  and  there  transfer 
said  2500  red  meat  ration  stamps  to  the  said  Leon- 
dro  Messaglia  otherwise  than  in  a  way  permitted 
and  otherwise  than  for  a  purpose  permitted  by  any 
Ratioli  Order.  (General  Ration  Order  No.  8,  [2] 
Sections  2.5  and  2.6 ;  8  P.  R.  3783 ;  General  Ration 
Order  No.  14;  8  F.  R.  14211;  General  Ration  Order 
N(i.  16;  9  F.  R.  6731.) 

THIRD  COUNT 
(Second  War  Powers  Act,  Title  III,  Section  301, 
Public    Law    507,    77th    Congress;    Title    50 
U.S.C.A.  App.,  Section  633.) 

And  the  said  United  States  Attorney  for  the 
Northern  District  of  California  further  informs 
this  Court: 

That  the  said  defendant,  Amerigo  Belluomini,  on 
or  about  the  9th  day  of  May,  1945,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  with- 
in the  Southern  Division  of  the  Northern  District 
of  California,  and  within  the  jurisdiction  of  this 
Court,  did  unlawfully,  wilfully  and  knowingly 
transfer  to  one  Bank  of  America  National  Trust 
and  Savings  Association,  37th  Avenue  and  Balboa 
Street  Branch,  San  Francisco,  California,  certain 
counterfeited  and  forged  ration  documents,  to-wit: 
2500  red  meat  ration  stamps,  under  circumstances 
which  would  be  in  violation  of  Section  2.6  of  Gen- 
eral Ration  Order  No.  8  if  the  said  counterfeited 
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and  forged  ration  documents  were  genuine,  that  is 
to  say,  the  said  defendant  did  then  and  there  trans- 
fer said  2500  meat  ration  stamps  to  the  said  Bank 
of  America  National  Trust  and  Savings  Associa- 
tion, 37th  Avenue  and  Balboa  Street  Branch,  San 
Francisco,  California,  otherwise  than  in  a  way  per- 
mitted and  otherwise  than  for  a  purpose  permitted 
by  any  Ration  Order.  (General  Ration  Order  No. 
8,  Sections  2.5  and  2.6 ;  8  F.  R.  3783 ;  General  Ration 
Order  No.  14;  8  F.  R.  14211;  General  Ration  Ordei 
No.  16;  9  F.  R.  6731.) 

(Signed)  FRANK  J.  HENNESSY 

United  States  Attorney  [3] 

United  States  of  America, 

State  and  Northern  District  of  California, 

City  and  Comity  of  San  Francisco — ss. 

James  O.  Reimel,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  an  Investigator  employed  by 
the  Office  of  Price  Administration;  that  he  has 
read  the  foregoing  information ;  that  he  is  familiar 
with  the  facts  therein  alleged  concerning  the  offenses 
therein  described,  and  that  the  same  are  true  of  his 
own  knowledge. 

JAMES  O.  REIMEL 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  July,  1945. 

[Seal]  M.  E.  VAN  BUREN 

Deputy  Clerk,  U.  S.  District  Court,  Nor.  Dist.  of 
California 

[Endorsed]:  Presented  in  Open  Court  and 
Ordered  Filed  July  31,  1945.  [4] 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  29635-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 


EDGAR  RUGGIERO, 


Defendant. 


INFORMATION 

FIRST  COUNT 

(Second  War  Powers  Act,  Title  III,  Section  301, 
Public  Law  507,  77th  Congress;  Title  50 
U.S.C.A.  App.,  Section  633.) 

Leave  of  Court  being  first  had,  Frank  J.  Hen- 
nessy.  United  States  Attorney  for  the  Northern 
District  of  California,  comes,  and  for  the  United 
States  of  America  informs  this  Court:  That  Edgar 
Ruggiero,  (hereinafter  called  "said  defendant"), 
did,  on  or  about  the  7th  day  of  May,  1945,  in  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, within  the  Southern  Division  of  the  North- 
ern District  of  California,  and  within  the  jurisdic- 
tion of  this  Court,  wilfully  and  unlawfully  acquire, 
possess  and  control  certain  -counterfeited  and  forged 
ration  documents,  to-wit:  8700  red  meat  ration 
stamps,  under  circumstances  which  would  be  in 
violation  of  Section  2.6  of  General  Ration  Order 
No.  8  if  the  said  counterfeited  and  forged  ration 
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documents  were  genuine,  that  is  to  say,  the  said  de- 
fendant was  not  then  and  there,  or  at  any  time,  a 
person,  or  the  agent  of  a  person,  to  whom  said  ration 
documents  were  issued,  or  by  whom  said  ration 
documents  were  acquired  in  accordance  with  the 
provisions  [5]  of  any  Ration  Order,  or  a  person,  or 
the  agent  of  a  person  by  whom  said  ration  docu- 
ments were  acquired,  possessed  and  controlled  as 
otherwise  provided  by  any  Ration  Order.  (General 
Ration  Order  No.  8,  Sections  2.5  and  2.6;  8  F.  R. 
3783;  General  Ration  Order  No.  14,  8  F.  R.  14211; 
General  Ration  Order  No.  16,  9  F.  R.  6731.) 

SECOND  COUNT 

(Second  War  Powers  Act,  Title  III,  Section  301, 
Public  Law  507,  77th  Congress;  Title  50 
U.S.C.A.  App.,  Section  633.) 

And  the  said  United  States  Attorney  for  the 
Northern  District  of  California  further  informs 
this  Court: 

That  the  said  defendant,  Edgar  Ruggiero,  on  or 
about  the  7th  day  of  May,  1945,  in  the  City  and 
County  of  San  Francisco,  State  of  California, 
within  the  Southern  Division  of  the  Northern  Dis- 
trict of  California,  and  within  the  jurisdiction  of 
this  Court,  did  unlawfully,  wilfully  and  knowingly 
transfer  to  one  Amerigo  Belluomini  certain  counter- 
feited and  forged  ration  documents,  to-wit:  5000 
red  meat  ration  stamps,  under  circumstances  which 
would  be  in  violation  of  Section  2.6  of  General 
Ration  Order  No.  8  if  the  said  counterfeited  and 
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forged  ration  documents  were  genuine,  that  is  to 
say,  the  said  defendant  did  then  and  there  transfer 
said  5000  red  meat  ration  stamps  to  the  said  Amer- 
igo Belhiomini  otherwise  than  in  a  way  permitted 
and  otherwise  than  for  a  purpose  permitted  by  any 
Ration  Order.  (General  Ration  Order  No,  8,  Sec- 
tions 2.5  and  2.6;  8  F.  R.  3783;  General  Ration 
Order  No.  14,  8  F.  R.  14211 ;  General  Ration  Order 
No.  16,  9  F.  R.  6731.) 

THIRD  COUNT 

(Second  War  Powers  Act,  Title  III,  Section  301, 
Public  Law  507,  77th  Congress;  Title  50 
U.S.C.A.  App.,  Section  633.) 

And  the  said  United  States  Attorney  for  the 
Northern  District  of  California  further  informs 
this  Court: 

That  the  said  defendant,  Edgar  Ruggiero,  on  or 
about  the  7th  day  of  May,  1945,  in  the  Cit}^  and 
County  of  San  Francisco,  State  of  California,  with- 
in the  Southern  Division  of  the  Northern  District 
of  California,  and  within  the  jurisdiction  of  this 
Court,  did  unlawfully,  wilfully  and  knowingly 
transfer  to  one  Bank  of  America  National  Trust 
and  Savings  Association,  West  Portal  Branch,  San 
Francisco,  California,  certain  counterfeited  and 
forged  ration  [6]  documents,  to-wit :  3780  red  ration 
meat  stamps,  under  circumstances  which  would  be 
in  violation  of  Section  2,6  of  General  Ration  Order 
No.  8  if  the  said  comiterfeited  and  forged  ration 
documents  were  genuine,  that  is  to  say,   the  said 
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defendant  did  then  and  there  transfer  said  3780 
red  ration  meat  stamps  to  the  said  Bank  of  America 
National  Trust  and  Savings  Association,  West 
Portal  Branch,  San  Francisco,  California,  other- 
wise than  in  a  way  peimitted  and  otherwise  than 
for  a  purpose  permitted  by  any  Ration  Order. 
(General  Ration  Order  No.  8,  Section  2.5  and  2.6; 
8  F.  R.  3783 ;  General  Ration  Order  No.  14,  8  F.  R. 
14211;  General  Ration  Order  No.  16,  9  F.  R.  6731.) 

(Signed)  FRANK  J.  HENNESSY 

United  States  Attorney 

United  States  of  America, 

State  and  Northern  District  of  California, 

City  and  County  of  San  Francisco — ss. 

James  O.  Reimel,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  an  Investigator  employed  by 
the  Office  of  Price  Administration ;  that  he  has  read 
the  foregoing  Information;  that  he  is  familiar  with 
the  facts  therein  alleged  concerning  the  offenses 
therein  described,  and  that  the  same  are  true  of  his 
own  knowledge. 

JAMES  O.  REIMEL 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  July,  1945. 

[Seal]  M.  E.  VAN  BUREN 

Deputy  Clerk,  U.  S.  District  Court,  Nor.  Dist.  of 
California 

[Endorsed]:  Presented  in  Open  Court  and 
Ordered  Filed  July  31,  1945.  [7] 
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[Title  of  District  Court  and  Cause— No.  2933-E.] 

DEMURREK  TO  INFORMATION 

Now  -comes  Amerigo  Belluomini,  the  defendant 
in  the  cause  entitled  as  above,  and  demurs  to  the 
information  on  file  herein  and  to  each  of  the  several 
counts  thereof,  and  says  that  the  matters  and  things 
in  said,  information  and  in  each  of  the  several 
counts  thereof  alleged  are  insufficient  in  law  to 
require  this  defendant  to  answer  thereto,  for  each 
of  the  following  reasons,  to-wit: 

I. 

That  the  said  First  Count  of  said  Information 
does  not  state  facts  sufficient  to  charge  this  de- 
fendant with  any  crime  or  offense  against  the 
United  States. 

II. 

That  said  First  Count  of  said  Information  is  bad 
for  uncertainty  in  each  of  the  following  particulars, 
to-wit : 

(a)  That  the  said  First  Count  alleges  that  the 
said  defendant  [8]  did  wilfully  and  unlawfully 
acquire,  possess  and  control  certain  counterfeited 
and  forged  ration  documents,  but  that  the  said 
documents  are  not,  nor  is  any  of  said  documents,  set 
forth  either  according  to  its  tenor  or  according  to 
its  purport; 

(b)  That  it  cannot  be  ascertained  therefrom 
whether  the  documents  alleged  to  have  been  coun- 
terfeited and  forged  were  counterfeits  or  forgeries 
of  any  documents  issued  by  the  United  States  of 
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America  or  by  any  department,  agency,  board  or 
officer  tbereof  having  authority  to  issue  the  same; 

(c)  That  it  cannot  be  ascertained  therefrom 
how  or  in  what  manner  said  defendant  was  not  a 
person  or  the  agent  of  a  person  by  whom  said  ration 
documents  were  acquired  in  accordance  with  the 
provisions  of  any  ration  order,  or  a  person  or  the 
agent  of  a  person  by  whom  said  ration  documents 
were  acquired,  possessed  or  controlled  as  otherwise 
provided  by  any  ration  order; 

(d)  That  it  cannot  be  ascertained  therefrom 
how  or  in  what  manner  the  said  defendant  violated 
any  provision  of  any  so-called  ration  order. 

III. 

That  the  said  Second  Coimt  of  said  Infoimation 
does  not  state  facts  sufficient  to  charge  this  defend- 
ant with  any  crime  or  offense  against  the  United 
States. 

IV. 

That  said  Second  Count  of  said  Information  is 
bad  uncertainty  in  each  of  the  following  particulars, 
to-wit : 

(a)  That  the  said  Second  Count  alleges  that  the 
said  defendant  did  unlawfully,  wilfully  and  know- 
ingly transfer  certain  counterfeited  and  forged 
ration  documents,  but  the  said  documents  are  not, 
nor  is  any  of  said  documents,  set  forth  either  ac- 
cording to  its  tenor  or  according  to  its  purport; 

(b)  That  it  cannot  be  ascertained  therefrom 
whether  the  documents  alleged  to  have  been  coun- 
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terfeited  and  forged  were  counterfeits  or  forgeries 
of  any  documents  issued  by  the  United  States  of 
America  or  by  any  department,  agency,  board  or 
of&cer  thereof  having  authority  to  issue  the  same; 

(c)  That  it  cannot  be  ascertained  therefrom 
how  or  in  what  manner  the  transfer  of  the  so-called 
meat  ration  stamps  therein  referred  to  was  other- 
wise than  in  a  way  permitted  or  otherwise  than  for 
a  purpose  permitted  by  any  ration  order. 

(d)  That  it  cannot  be  ascertained  therefrom 
howi  or  in  what  manner  the  said  defendant  violated 
any  provision  of  any  so-called  ration  order. 

V. 

That  the  said  Third  Count  of  said  Information 
does  not  state  facts  sufficient  to  charge  this  defend- 
ant with  any  crime  or  offense  against  the  United 
States. 

VI. 

That  said  Third  Count  of  said  Information  is 
bad  for  uncertainty  in  each  of  the  following  par- 
ticulars, to- wit: 

(a)  That  the  said  Third  Count  alleges  that  the 
said  defendant  did  unlawfully,  wilfully  and  know- 
ingly transfer  to  one  Bank  of  America  National 
Trust  and  Savings  Associations,  37th  Avenue  and 
Balboa  Street  Branch,  San  Francisco  California, 
certain  counterfeited  and  forged  ration  documents, 
set  forth  either  according  to  its  tenor  or  according 
to  its  purport. 

(b)  That    it   cannot   be   ascertained   therefrom 
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whether  the  documents  alleged  to  have  been  coun- 
terfeited and  forged  were  counterfeits  or  forgeries 
of  any  docmnents  issued  by  the  United  States  of 
America  or  by  any  department,  agency,  board  or 
officer  thereof  having  authority  to  issue  the  same; 

(c)  That  it  camiot  be  ascertained  therefrom 
how  or  in  what  manner  the  transfer  of  the  so- 
called  meat  ration  stamps  therein  referred  to  as 
alleged  in  said  count  was  otherwise  than  in  a  way 
permitted  or  otherwise  than  for  a  purpose  per- 
mitted by  any  ration  order; 

(d)  That  it  cannot  be  ascertained  therefrom 
how  or  in  what  manner  the  said  defendant  violated 
any  provision  of  any  so-called  ration  order.  [10] 

VII. 

That  this  honorable  court  has  no  jurisdiction  of 
the  above  entitled  cause  or  to  hear  or  determine 
the  said  information,  or  to  try  this  defendant  there- 
on or  as  to  any  count  thereof,  for  the  reason  that 
General  Ration  Order  8  is  unconstitutional  and 
void,  and  that  no  criminal  prosecution  will  lie  for 
any  alleged  violation  of  any  of  the  provisions  of 
said  order,  for  the  reason  that  section  3.1  of  Article 
III  of  said  General  Ration  Order  purports  and 
attempts  to  prniish  the  violation  of  the  said  order 
or  any  other  ration  order  as  a  crime  and  fixes  the 
penalty  therefor;  and  that  the  Price  Administrator 
has  no  power  to  declare  what  acts  shall  be  criminal 
or  shall  constitute  crimes,  or  to  determine  the 
punishments  for  any  act;  that  no  statute  of  the 
United  States,  and  no  act  of  Congress,  confers  upon 
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the  Price  Administrator  the  power  to  define  or  to 
punish  crimes,  and  that  if  anj'  act  of  Congress  can 
be  construed  as  an  authorization  to  said  Price  Ad- 
ministrator to  define  and  punish  crimes,  or  to  de- 
clare that  any  act  shall  constitute  a  crime  and  fix 
the  punishment  therefor,  such  Act  is  to  that  extent 
unconstitutional  and  void,  and  in  violation  of  the 
provision  of  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States  that  no  jierson  shall  be 
deprived  of  life,  liberty  or  property  without  due 
process  of  law,  and  is  an  unlawful  delegation  of 
legislative  powers  which  are  vested  by  the  constitu- 
tion of  the  United  States  in  the  Congress  alone. 

Wherefore,  said  defendant  prays  that  this  De- 
murrer be  sustained  and  that  defendant  go  hence 
without  day. 

(Signed)  WILLIAM  PETROS 

Attorney  for  Defendant, 
Wm.  E.  Ferriter. 

(Here  follows  points  and  authorities  in  support 
of  Demurrer.) 

[Endorsed] :     Filed  Aug.  21,  1945.  [11] 
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District    Court    of    tbo    United    States,    Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Tuesday  the  14th  day  of  August,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
five. 

Present:  The  Honorable  A.  F.  St.  Sure,  District 
Judge,  sitting  for  and  on  behalf  of  Honorable  Louis 
E.  Goodman,  District  Judge. 

[Title  of  Cause.— No.  29635-R.] 

ORDER  ENTERING  DEFENDANT'S  PLEA 
OF  NOT  GUILTY 

This  case  came  on  regularly  this  day  to  plead. 
The  defendant,  Edgar  Ruggiero,  was  present  in 
proper  person  and  with  his  attorney,  Walter 
Duane,  Esq.  Reynold  H.  Colvin,  Esq.,  Assistant 
United  States  Attorney,  was  present  on  behalf  of 
the  United  States. 

The  defendant  was  called  to  plead  and  thereupon 
said  defendant  pleaded  "Not  Guilty"  to  the  Infor- 
mation filed  herein  against  him,  which  said  plea 
was  ordered  entered.  Defendant  requested  trial 
by  jury.  After  hearing  the  attorneys,  it  is  ordered 
that  this  case  be  continued  to  August  21,  1945,  to 
be  set  for  trial.  [12] 
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Dislrict   Court  of  the   United   States,   Northern 

District  of  California,  Sonthern  Division 
At  a  Stated  Term  of  the  Sonthern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  Cit.y  and  County  of  San  Francisco, 
on  Monday,  the  27th  day  of  August,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
five. 

Present:  The  Honorable  A.  F.  St.  Sure,  District 
Judge,  sitting  for  and  on  behalf  of  Honorable 
Michael  J.  Roche,  District  Judge. 

[Title  of  Cause— No.  29635-R.] 

ORDER  ENTERING  DEFENDANT'S  PLEA 
OF  NOT  GUILTY  AND  OVERRULING 
DEMURRER  TO  INFORMATION 

This  case  came  on  regularly  this  day  for  entry 
of  plea  and  hearing  on  demurrer  to  Information. 
The  defendant  Amerigo  Belluomini  was  present  in 
proper  person  and  with  his  attorney,  Wm.  Ferriter, 
Esq.  Reynold  H.  Colvin,  Esq.,  Assistant  United 
States  Attorney,  was  present  on  behalf  of  the 
United  States. 

The  defendant  was  called  to  plead  and  thereupon 
said  defendant  pleaded  ''Not  Guilty"  to  the  Infor- 
mation filed  herein  against  him,  which  said  plea 
was  ordered  entered. 

After  hearing  the  attorneys,  It  Is  Ordered  that 
the  demurrer  to  Information  be  and  the  same  is 
hereby  overruled. 

Further  ordered  that  this  case  be  continued  to 
September  11,  1945,  to  be  set  for  trial.  [13] 
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District   Court   of  the   United   States,   Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Tuesday,  the  9th  day  of  October,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
five. 

Present:     The  Honorable  Michael  J.  Roche, 
District  Judge. 

[Title  of  Causes— Nos.  29633  and  29635.] 

MINUTES  OF  TRIAL  BY  COURT  AND 
CONVICTION 

These  two  cases  came  on  regularly  this  day  for 
trial  before  the  Court  sitting  without  a  jury,  a 
trial  by  jury  having  been  heretofore  waived.  The 
defendant  Amerigo  Belluomini  was  present  with 
William  Ferriter,  Esq.,  and  William  Petros,  Esq., 
his  attorneys.  The  defendant  Edgar  Ruggiero  was 
present  with  Walter  Duane,  Esq.,  his  attorney. 
Reynold  H.  Colvin,  Esq.,  Assistant  United  States 
Attorney,  was  present  on  behalf  of  the  United 
States. 

By  stipulation,  it  is  Ordered  that  these  two  cases 
be  consolidated  for  trial.  Mr.  Colvin  and  Mr. 
Ferriter  made  [14]  their  respective  opening  state- 
ments to  the  Court.  E.  W.  Slade  and  James  Reimel 
were  each  sworn  and  testified  on  behalf  of  the 
United  States.     Mr.  Colvin  introduced  in  evidence 
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and  filed  U.  S.  Exhibits  1-A,  1-B,  1-C,  1-D,  1-E, 
1-F,  1-G,  1-H,  2-A,  2-B,  2-C,  2-D,  2-E,  3  and  4;  and 
thereupon  the  United  States  rested.  Mr.  Ferriter 
made  a  motion  to  dismiss  the  Informations,  which 
motion,  after  hearing  Mr.  Ferriter  and  Mr.  Colvin, 
was  ordered  denied.  Edgar  Ruggiero  and  Amerigo 
Belkiomini  were  each  sworn  and  testified  in  their 
own  behalf.  Mr.  Duane  introduced  in  evidence  and 
filed  Defendant's  Exhibit  A.  The  defendants  then 
rested.  The  evidence  being  closed,  and  the  case 
being  submitted  and  fully  considered,  it  is  Ordered 
that  the  defendants  Amerigo  Belluomini  and  Edgar 
Ruggiero  be,  and  each  is  hereby  adjudged  guilty  as 
charged  in  the  Informations. 

Mr.  Duane  and  Mr.  Ferriter  each  made  a  motion 
to  refer  these  cases  to  the  Probation  Officer,  where- 
upon it  is  Ordered  that  these  two  cases  be  referred 
to  the  Probation  Officer  of  this  Court  for  a  pre- 
sentence investigation. 

Ordered  that  these  cases  be  continued  to  October 
12,  1945,  for  pronouncing  of  judgment.  Further 
ordered  that  the  defendants  be  remanded  to  the 
custody  of  the  United  States  Marshal  to  await 
judgment  and  that  mittimus  issue  herein.  [15] 
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District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Friday  the  12th  day  of  October,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty-five. 

Present:     The  Honorable  Michael  J.  Roche, 
District  Judge. 

[Title  of  Causes— Nos.  29633,  29635.] 

SENTENCE 

These  cases  came  on  regularly  this  day  for  the 
pronouncing  of  judgment.  The  defendants  were 
present  in  the  custody  of  the  United  States  Mar- 
shal and  with  their  respective  attorneys:  William 
Ferriter,  Esq.,  for  defendant  Amerigo  Belluomini; 
and  Walter  Duane,  Esq.,  for  defendant  Edgar 
Ruggiero.  Reynold  H.  Colvin,  Esq.,  Assistant 
United  States  Attorney,  was  present  on  behalf  of 
the  United  States.  M.  T.  Curran,  Probation  Offi- 
cer, was  present. 

The  defendants  were  called  for  judgment.  After 
hearing  the  attorneys,  and  due  consideration  having 
been  had  on  the  report  of  the  Probation  Officer, 
and  the  said  defendants  having  been  now  asked 
whether  they  have  anything  to  say  why  [16]  judg- 
ment should  not  be  pronounced  against  them,  and 
no  sufficient  cause  to  the  contrary  being  shown  or 
appearing  to  the  Court,  It  Is  By  the  Court 
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Ordered  and  Adjudged  tliat  the  said  defendants 
Ameriga  Belluomini  and  Edgar  Ruggiero,  having 
been  adjudged  guilty  by  the  Court  of  the  offenses 
charged  in  the  Information  filed  in  the  above  en- 
titled cases,  be  and  each  is  hereby  conmiitted  to  the 
custody  of  the  Attorney  General  or  his  authorized 
representative  for  imprisonment  for  the  period  of 
Six  (6)  Months  on  each  of  Counts  One,  Two  and 
Three  of  the  Information  and  pay  a  fine  to  the 
United  States  of  America  in  the  sum  of  One  Thou- 
sand  ($1,000.00)   Dollars  on  each  of  Counts  One, 
Two  and  Three  of  the  Information,  making  a  total 
fine  of  Three  Thousand   ($3,000.00)    Dollars,   and 
in  default  of  payment  of  fine  that  the  defendant  so 
in  default  be  further  imprisoned  until  payment  of 
said  fines  or  until  said  defendant  is  otherwise  dis- 
charged as  provided  by  law. 

It  Is  Further  Ordered  that  the  sentences  of  im- 
prisonment imposed  on  defendant  in  this  case  on 
Counts  One,  Two  and  Three  of  the  Information 
commence  and  run  concurrently. 

Ordered  that  judgment  be  entered  herein  accord- 
ingly in  each  of  said  cases. 

It  is  Further  Ordered  that  the  Clerk  of  this  Court 
deliver  a  certified  copy  of  each  judgment  and  com- 
mitment to  the  United  States  Marshal  or  other 
qualified  officer  and  that  the  same  shall  serve  as  the 
commitment  herein. 

The  Court  recommends  commitment  to  a  Jail 
Type  Institution.  [17] 
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District  Court  of  the  United  States,  Northern 
Northern  District  of  California,  Southern  Division 

No.  29633-R 
UNITED  STATES  OF  AMERICA 

vs. 
AMERIGO  BELLUOMINI 

Criminal  Information  in  Three  counts  for  violation 
of  Second  War  Powers  Act,  Title  III,  Section 
301,  Public  Law  507,  77th  Congress;  Title  50 
U.S.C.A.,  App.,  Section  633. 

JUDGMENT  AND  COMMITMENT 

On  this  12th  day  of  October,  1945,  came  the 
United  States  Attorney,  and  the  defendant  Amerigo 
Belluomini  appearing  in  proper  person,  and  by 
counsel,  and, 

The  defendant  having  been  adjudged  guilty  by 
the  Court  of  the  offenses  charged  in  the  Informa- 
tion in  the  above-entitled  cause,  to-wit:  Viol.  Title 
50  USCA  App.,  Section  633.  Count  One— Defend- 
ant did,  on  or  about  May  7,  1945,  in  San  Francisco, 
California,  unlaw^fuUy  possess  certain  counterfeited 
and  forged  Red  Meat  Ration  Stamps.  Counts  Two 
and  Three — Defendant  did,  on  or  about  May  23, 
1945,  and  May  9,  1945,  respectively,  in  San  Fran- 
cisco, California,  unlawfully  transfer  to  a  certain 
individual  and  to  the  Bank  of  America,  37th  Ave. 
&   Balboa    St.    Branch,    certain    counterfeited    and 
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forged  Red  Meat  Ration  Stamps  and  the  defendant 
having  been  now  asked  whether  he  has  anything 
to  say  why  judgment  should  not  be  pronounced 
against  him,  and  no  sufficient  cause  to  the  contrary 
being  shown  or  appearing  to  the  Court,  It  Is  By 
the  Court 

Ordered  and  Adjudged  that  the  defendant,  hav- 
ing been  found  guilty  of  said  offenses,  is  hereby 
committed  to  the  custody  of  the  Attorney  General 
or  his  authorized  representative  for  imprisonment 
for  the  period  of  Six  (6)  Months  on  each  of  Counts 
One,  Two  and  Three  of  the  Information,  and  pay  a 
fine  to  the  United  States  of  America  in  the  sum 
of  One  Thousand  (1,000.00)  Dollars  on  each  of 
Counts  One,  Two  and  Three  of  the  Information, 
making  a  total  fine  of  Three  Thousand  (3,000.00) 
Dollars,  and  that  said  defendant  be  further  im- 
prisoned until  payment  of  said  fines,  or  until  said 
defendant  is  otherwise  discharged  as  provided  by 
law. 

It  Is  Further  Ordered  that  the  sentences  of  im- 
prisomnent  imposed  on  defendant  in  this  case  on 
Counts  One,  Two  and  Three  of  the  Information 
commence  and  run  concurrently. 

Entered  in  Vol.  36  Judg.  and  Decrees  at  page  394. 

It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certified  copy  of  this  judgment  and  commitment  to 
the  United  States  Marshal  or  other  qualified  officer 
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and  that  the  same  shall  serve  as  the  commitment 
herein. 

(Signed)  MICHAEL  J.  ROCHE 

United  States  District  Judge 

Examined  by: 

REYNOLD  H.  COLVIN 

Assistant  U.  S.  Attorney 

The   Court   recommends  commitment   to   a   Jail 
Type  Institution. 

[Endorsed] :     Filed  and  Entered  this  12th  day  of 
October,  1945.  [18] 


District   Court  of  the  United   States,   Northern 
District  of  California,  Southern  Division 

No.  29635-R 

UNITED  STATES  OF  AMERICA 

vs. 
EDGAR  RUOOIERO 

Criminal  Information  in  Three  counts  for  violation 
of  Second  War  Powers  Act,  Title  III,  Section 
301,  Public  Law  507,  77th  Congress;  Title  50 
U.S.C.A.,  App.  Section  633. 

JUDGMENT  AND  COMMITMENT 

On  this  12th  day  of  October,  1945,  came  the 
United  States  Attorney,  and  the  defendant  Edgar 
Ruggiero  appearing  in  proper  person,  and  by  coun- 
sel, adjudged  guilty  by  the  Court  of  the  offenses 
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charged  in  the  Information  in  the  above-entitled 
cause,  to-wit:  Viol.  Title  50  USCA  App.,  Section 
633.  Count  One — Defendant  did,  on  or  about  May 
7,  1945,  in  San  Francisco,  California,  unlawfully 
possess  certain  counterfeited  and  forged  Red  Meat 
Ration  Stamps.  Counts  Two  and  Three — Defend- 
ant did,  on  the  aforesaid  date,  in  San  Francisco, 
California,  unlawfully  transfer  to  a  certain  in- 
dividual and  to  the  Bank  of  America  West  Portal 
Branch,  certain  counterfeited  and  forged  Red  Meat 
Ration  Stamps,  and  the  defendant  having  been  now 
asked  whether  he  has  anything  to  say  why  judg- 
ment should  not  be  pronounced  against  him,  and 
no  sufficient  cause  to  the  contrary  being  shown  or 
appearing  to  the  Court,  It  Is  By  the  Court 

Ordered  and  Adjudged  that  the  defendant,  hav- 
ing been  found  guilty  of  said  offenses,  is  hereby 
committed  to  the  custody  of  the  Attorney  General 
or  his  authorized  representative  for  imprisonment 
for  the  period  of  Six  (6)  Months  on  each  of  Counts 
One,  Two  and  Three  of  the  Information,  and  pay 
a  fine  to  the  United  States  of  America  in  the  sum 
of  One  Thousand  (1,000.00)  Dollars  on  each  of 
Counts  One,  Two  and  Three  of  the  Information, 
making  a  total  fine  of  Three  Thousand  ($3,000.00) 
Dollars,  and  that  defendant  be  further  imprisoned 
until  payment  of  said  fines,  or  until  said  defendant 
is  otherwise  discharged  as  provided  by  law. 

It  Is  Further  Ordered  that  the  sentences  of  im- 
prisonment imposed  on  defendant  in  this  case  on 
Counts  One,  Two  and  Three  of  thfe  Information 
commence  and  run  concurrently. 
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Entered  in  Vol.  36,  Judg.  and  Decrees  at  page  395, 

It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certitied  copy  of  this  judgment  and  commitment  to 
the  United  States  Marshal  or  other  qualitied  oflficer 
and  that  the  same  shall  serve  as  the  commitment 
herein. 

(Signed)  MICHAEL  J.  ROCHE 

United  States  District  Judge 

Examined  by: 

REYNOLD  H.  COLVIN 

Assistant  U.  S.  Attorney 

The  Court  recommends  commitment  to  a  Jail 
Type  Institution. 

[Endorsed]:  Filed  and  Entered  this  12th  day 
of  October,  1945.  [19] 


[Title  of  District  Court  and  Cause— No.  29633-R.] 

NOTICE  OF  APPEAL 

Name  and  address  of  Appellant :  Amerigo  BeUuo- 
mini,  34  Parsons  Street,  San  Francisco,  California. 

Name  and  address  of  Appellant's  attorneys: 
William  E.  Ferriter,  Esq.,  645  Mills  Tower,  San 
Francisco,  California,  and  William  Petros,  Esq., 
645  Mills  Tower,  San  Francisco  4,  California. 

Offense :  Violating  Second  War  Powers  Act,  Title 
III,  Sec.  301,  Public  Law  507,  77th  Congress,  Title 
50,  U.S.C.A.  App.,  Sec.  633. 

Date  of  Judgment :  October  12th,  1945.  [20] 
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BRIEF  DESCRIPTION  OF  JUDGMENT 

AND   SENTENCE 

The  defendant  was  adjudged  guilty  of  the  above 
named  violation  charged  in  an  Information  jfiled  by 
Frank  J.  Hennessy,  United  States  Attorney  for  the 
Northern  District  of  California  on  July  31,  1945, 
and  sentenced  to  imprisonment  for  a  period  of  six 
months  on  each  of  the  three  counts  of  said  Infor- 
mation, said  sentences  to  run  concurrently  in  the 
County  Jail,  and  fined  the  sum  of  One  Thousand 
Dollars  ($1,000)  on  each  of  the  three  counts  of  said 
Information. 

Appellant  is  at  liberty  on  bail  deposited  with  the 
Clerk  of  the  above  entitled  Court  pursuant  to  order 
made  on  the  ....  day  of  October,  1945,  by  the 
Honorable  Michael  J.  Roche,  the  trial  judge,  fixing 
such  bail  upon  this  appeal. 

I,  the  above  named  appellant,  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit,  from  the  judgment  above  men- 
tioned, on  the  grounds  set  forth  below: 

1.  That  the  evidence  adduced  upon  the  trial  of 
said  cause  was  insufficient  to  warrant  the  judgment 
of  conviction; 

2.  That  the  court  lacked  jurisdiction  to,  and  did 
therefore  improperly,  sentence  appellant  to  both 
fine  and  imprisonment  upon  a  conviction  of  the 
three  counts  contained  in  said  Information,  in  that 
none  of  the  said  counts  contained  in  said  Informa- 
tion charges  or  attempts  to  charge  or  purports  to 
charge  any  violation  of  the  Second  War  Powers 


vs.  United  States  of  America  27 

Act,  Title  III,  section  301,  Public  Law  507,  77th 
Congress,  Title  50  U.S.C.A  App.,  sec.  633; 

3.  That,  inasmuch  as  the  said  information  and 
the  three  counts  contained  therein  do  not  charge 
or  purport  to  charge  a  violation  of  the  Second  War 
Powers  Act,  the  judgment  and  conviction  herein 
imposed  is  void;  [21] 

4.  That  the  said  Information  and  the  three 
counts  therein  contained  charge  and  purport  to 
charge  a  violation  of  section  2.6  of  General  Eation 
Order  No.  8;  and  that,  inasmuch  as  said  conviction 
and  the  sentences  imposed  herein  are  based  upon 
said  violation,  said  conviction  and  sentences  are 
void,  and  each  of  said  sentences  is  void. 

5.  That  the  learned  trial  judge  committed  errors 
in  law  arising  during  the  course  of  the  trial,  and 
erred  in  the  decision  of  questions  of  law  arising 
during  the  course  of  said  trial; 

6.  That  the  evidence  adduced  and  received  upon 
the  trial  of  said  cause  was  insufficient  as  a  matter 
of  law  to  justify  the  judgment  of  the  trial  court; 

7.  That  the  learned  trial  judge  erred  in  denying 
the  motion  to  dismiss  at  the  conclusion  of  the  case 
of  the  prosecution,  for  the  reason  that  taking  said 
evidence  in  said  cause  was  not  sufficient  as  a  matter 
of  law  to  support  the  judgment  of  "Guilty"; 

8.  That  this  honorable  court  has  no  jurisdiction 
of  the  above  entitled  cause  or  to  hear  or  determine 
the  said  Information,  or  to  try  this  defendant  there- 
on or  as  to  any  count  thereof,  for  the  reason  that 
General  Ration  Order  8  is  imconstitutional  and 
void,  and  that  no  criminal  prosecution  will  lie  for 
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any  alleged  violation  of  any  of  the  provisions  of 
said  order,  for  the  reason  that  section  3.1  of  Article 
III  of  said  General  Ration  Order  purports  and 
attempts  to  punish  the  violation  of  the  said  order 
or  any  other  ration  order  as  a  crime  and  fixes  the 
penalty  therefor;  and  that  the  Price  Administrator 
has  no  power  to  declare  what  acts  shall  be  criminal 
or  shall  constitute  crimes,  or  to  determine  the  pun- 
ishments for  any  act;  that  no  statute  of  the  United 
States,  and  no  act  of  Congress,  confers  upon  the 
Price  Administrator  [22]  the  power  to  define  or  to 
punish  crimes,  and  that  if  any  act  of  Congress  can 
be  construed  as  an  authorization  to  said  Price 
Administrator  to  define  and  punish  crimes,  or  to 
declare  that  any  act  shall  constitute  a  crime  and  fix 
the  punishment  therefor,  such  Act  is  to  that  extent 
unconstitutional  and  void,  and  in  violation  of  the 
provision  of  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States  that  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due 
process  of  law,  and  is  an  unlawful  delegation  of 
legislative  powers  which  are  vested  by  the  constitu- 
tion of  the  United  States  in  the  Congress  alone. 

Dated:  October  12,  1945. 

AMERIGO  BELLUOMINI 
Appellant 

WM.  E.  FERRITER 
WM.  PETROS 

Attorneys  for  Appellant 

[Endorsed] :     Filed  Oct.  12,  1945.  [23] 
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[Title  of  District  Court  and  Cause— No.  29635-R.] 

NOTICE  OF  APPEAL 

Name  and  Address  of  Appellant :  Edgar  Ruggiero, 
San  Fi'ancisco,  California. 

Name  and  Address  of  Appellant's  Attorney :  Wal- 
ter H.  Duane,  Esq.,  790  Mills  Building,  San  Fran- 
cisco 4,  California. 

Offense :  Violating  Second  War  Powers  Act,  Title 
III,  sec.  301,  Public  Law  507,  77tb  Congress,  Title  50, 
U.S.C.A.  App.,  sec.  633. 

Date  of  Judgment :     October  12tb,  1945.  [24] 

BRIEF  DESCRIPTION  OF  JUDGMENT  AND 

SENTENCE 

The  defendant  was  adjudged  guilty  of  the  above 
named  violation  charged  in  an  Information  tiled 
by  Frank  J.  Hennessy,  United  States  Attorney  for 
the  Northern  District  of  California,  on  July  31, 
1945,  and  sentenced  to  imprisonment  for  a  period 
of  six  months  on  each  of  the  three  counts  of  said 
Information,  said  sentences  to  run  concurrently  in 
the  County  Jail,  and  fined  the  sum  of  One  Thou- 
said  Dollars  ($1,000)  on  each  of  the  three  coimts 
of  said  Information. 

Appellant  is  at  liberty  on  bail  deposited  with  the 
Clerk  of  the  above  entitled  Court  pursuant  to  or- 
der made  on  the  13th  day  of  October,  1945  by  the 
Honorable  Michael  J.  Roche,  the  trial  judge,  fixing 
such  bail  upon  this  appeal. 
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I,  the  above  named  appellant,  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit,  from  the  judgment  above  men- 
tioned, on  the  grounds  set  forth  below: 

1.  That  the  evidence  adduced  upon  the  trial  of 
said  cause  was  insufficient  to  warrant  the  judgment 
of  conviction; 

2.  That  the  court  lacked  jurisdiction  to,  and  did 
therefore  improperly,  sentence  appellant  to  both 
fine  and  imprisonment  upon  a  conviction  of  the 
three  counts  contained  in  said  Information,  in  that 
none  of  the  said  counts  contained  charges  or  at- 
tempts to  charge  or  purports  to  charge  any  viola- 
tion of  the  Second  War  Powers  Act,  Title  III,  sec- 
tion 301,  Public  Law  507,  77th  Congress,  Title  50 
U.S.C.A.  App.,  sec.  633 ; 

3.  That,  inasmuch  as  the  said  information  and 
the  three  counts  contained  therein  do  not  charge 
or  purport  to  charge  a  violation  of  the  Second  War 
Powers  Act,  the  judgment  and  conviction  herein 
imposed  is  void ; 

4.  That  the  said  Information  and  the  three 
counts  therein  contained  charge  and  purj^ort  to 
charge  a  violation  of  [25]  section  2.6  of  General  Ra- 
tion Order  No.  8;  and  that,  inasmuch  as  said  con- 
viction and  the  sentences  imposed  herein  are  based 
upon  said  violation,  said  conviction  and  sentences 
are  void,  and  each  of  said  sentences  is  void; 

5.  That  the  learned  trial  judge  commtited  er- 
rors in  law  arising  during  the  course  of  the  trial, 
and  erred  in  the  decision  of  questions  of  law  aris- 
ing during  the  course  of  said  trial; 
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6.  That  tlie  evidence  adduced  and  received  upon 
the  trial  of  said  cause  was  insufficient  as  a  mat- 
ter of  law  to  justify  the  judgment  of  the  trial 
court ; 

7.  That  the  learned  trial  judge  erred  in  deny- 
ing the  motion  to  dismiss  at  the  conclusion  of  the 
ease  of  the  prosecution,  for  the  reason  that  taking 
said  evidence  in  said  cause  was  not  sufficient  as  a 
matter  of  law  to  support  the  judgment  of  '* Guilty"; 

8.  That  this  honorable  court  has  no  jurisdic- 
tion of  the  above  entitled  cause  or  to  hear  or  deter- 
mine the  said  Information  or  to  try  this  defend- 
ant thereon  or  as  to  any  count  thereof,  for  the 
reason  that  General  Ration  Order  8  is  unconstitu- 
tional and  void,  and  that  no  criminal  prosecution 
will  lie  for  any  alleged  violation  of  any  of  the  pro- 
visions of  said  order,  for  the  reason  that  section 
3.1  of  Article  III  of  said  General  Ration  Order 
purports  and  attempts  to  punish  the  violation  of 
said  order  or  any  other  ration  order  as  a  crime 
and  fixes  the  penalty  therefor;  and  the  Price  Ad- 
ministrator has  no  power  to  declare  what  acts  shall 
be  criminal  or  shall  constitute  crimes,  or  to  deter- 
mine the  punishments  for  any  act;  that  no  statute 
of  the  United  States,  and  no  act  of  Congress,  con- 
fers upon  the  Price  Administrator  the  power  to  de- 
fine or  to  punish  crimes,  and  that  if  any  act  of 
Congress  can  be  construed  as  an  authorization  to 
said  Price  Administrator  to  define  and  puTiish 
crimes,  or  to  declare  that  any  act  shall  constitute 
a  crime  and  fix  the  [26]  punishment  therefor,  Riu-h 
Act  is  to  that   extent  unconstitutional   and   void, 
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and  in  violation  of  the  provisions  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States 
that  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law,  and  is  an  un- 
lawful delegation  of  legislative  powers  which  are 
vested  by  the  constitution  of  the  United  States  in 
the  Congress  alone. 

Dated:     October  12,  1945. 

EDGAR  RUGGIERO 

Appellant. 

WALTER  H.  DUANE 

Attorney  for  Appellant. 

[Endorsed] :     Filed  Oct.  13,  1945.  [27] 


[Title  of  District  Court  and  Cause— No.  29633-R.] 

ASSIGNMENT  OF  ERRORS  OF  DEFENDANT 
AMERIGO  BELLUOMINI 

Now  Comes  the  Defendant,  Amerigo  Belluomini, 
who  heretofore  has  appealed  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  judgment  and  sentence  heretofore  given,  made 
and  entered  against  said  defendant  in  the  above  en- 
titled cause,  and  files  this,  his  assignment  of  the 
errors  on  which  he  will  rely  in  the  prosecution  of  the 
said  appeal:  [28] 

1.  That  the  said  District  Court  erred  in  over- 
ruling the  Demurrer  of  this  defendant  to  the  In- 
formation in  the  above  entitled  cause; 
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2.  That  the  said  Information  does  not,  nor  does 
any  of  the  several  counts  thereof,  charge  this  de- 
fendant with  an}^  crime  or  offense  against  the 
United  States  of  America,  and  that  said  District 
Court  accordingly  had  no  jurisdiction  to  hear  or 
determine  the  same,  or  to  render  judgment  or  pass 
sentence  upon  this  defendant; 

3.  That  the  evidence  taken  and  had  upon  the 
trial  of  the  said  cause  was  and  is  insufficient  to 
justify  the  verdict  or  order  of  the  court  tinding 
this  defendant  guilty  on  the  said  Information,  or 
on  any  of  the  several  counts  thereof; 

4.  That  said  District  Court  erred  in  denying 
the  motion  of  defendants  to  dismiss; 

5.  That  said  District  Court  erred  in  ruling 
that  the  evidence  was  sufficient  to  justify  a  convic- 
tion upon  all  or  any  of  the  counts  in  the  said  In- 
formation, 

Wherefore,  said  defendant,  Amerigo  Belluomini, 
prays  that  the  judgment  and  sentence  aforesaid 
be  reversed,  and  that  the  said  defendant  go  hence, 
without  day. 

(Signed)  WM.  E.  FERRITER, 

Attorney  for  defendant, 
Amerigo  Belluomini. 

Service  Acknowledged  October  25,  1945. 
FRANK  J.  HENNESSY 
United  States  Attorney  for  the  Northern  District 
of  California. 

[Endorsed]:     Filed  Oct.  25,  1945.  [29] 
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[Title  of  District  Court  and  Cause— No.  29635-R] 

ASSIGNMENT  OF  ERRORS  OF  DEFENDANT 
EDGAR  RUGGIERO 

Now  Comes  the  Defendant,  Edgar  Ruggiero,  who 
heretofore  has  appealed  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  from 
the  judgment  and  sentence  heretofore  given,  made 
and  entered  against  said  defendant  in  the  above  en- 
titled cause,  and  files  this,  his  assignment  of  the 
errors  on  which  he  will  rely  in  the  prosecution  of 
the  said  appeal;  [30] 

1.  That  the  said  Information  does  not,  nor  does 
any  of  the  several  counts  thereof,  charge  this  de- 
fendant with  any  crime  or  offense  against  the 
United  Sttaes  of  America,  and  that  said  District 
Court  accordingly  had  no  jurisdiction  to  hear  or  de- 
termine the  same,  or  to  render  judgment  or  pass  sen- 
tence upon  this  defendant; 

2.  That  the  evidence  taken  and  had  upon  the 
trial  of  the  said  cause  was  and  is  insufficient  to  jus- 
tify the  verdict  or  order  of  the  court  finding  this 
defendant  guilty  on  the  said  Information,  or  on 
any  of  the  several  counts  thereof; 

3.  That  said  District  Court  erred  in  denying 
the  motion  of  defendants  to  dismiss; 

4.  That  said  District  Court  erred  in  ruling 
that  the  evidence  was  sufficient  to  justify  a  convic- 
tion upon  all  or  any  of  the  counts  in  the  said  In- 
formation. 

Wherefore,    said    defendant,    Edgar    Ruggiero, 
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prays  that  the  judgment  and  sentence  aforesaid  be 
reversed,  and  that  the  said  defendant  go  hence, 
without  day.  " '  ' 

WALTER  H.  DUANE, 
Attorney  for  Defendant 
Edgar  Ruggiero. 

Service  Acknowledged  October  25,  1945. 
FRANK  J.  HENNESSY 
United  States  Attorney  for  the  Northern  District 
of  California. 

[Endorsed] :     Filed  Oct.  25,  1945.  [31] 


[Title  of  Court  and  Cause— Nos.  29633,  29635.] 

BILL  OF  EXCEPTIONS 

To  Be  Used  on  the  Appeals  of  Defendants  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  [32] 

Now  Come  Amerigo  Belluomini  and  Edgar  Rug- 
riero,  the  Defendants  in  the  causes  numbered  and 
entitled  as  above,  which  said  causes  were,  by  order 
of  the  said  District  Court,  pursuant  to  stipulation 
of  counsel  for  each  of  the  said  defendants,  consoli- 
dated for  the  purpose  of  trial,  and  present  this, 
their  Bill  of  Exceptions  to  be  used  upon  their  sev- 
eral appeals  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  judgments 
and  sentences  severally  given,  made  and  entered 
against  said  defendants  in  and  by  the  said  United 
States  District  Court: 

Be  It  Remembered  that  the  said  causes  or  ac- 
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tions  came  on  regularly  for  trial  the  9th  day  of  Oc- 
tober, 1945,  before  Honorable  Michael  J.  Roche, 
United  States  District  Judge  in  and  for  the  dis- 
trict aforesaid,  without  a  jury,  a  trial  by  jury  hav- 
ing been  theretofore  waived  in  each  of  the  said 
causes,  by  each  of  the  said  defendants,  and  by  the 
United  States  of  America  by  and  through  the 
United  States  Attorney  for  the  Disttrict  aforesaid, 
with  the  approval  and  consent  of  the  said  District 
Court. 

Thereupon  counsel  for  the  defendants  in  each 
cause  and  the  United  States  Attorney  stipulated, 
and  the  court  thereupon  ordered,  that  the  said 
causes  be  consolidated  for  the  purpose  of  trial. 

Thereupon  the  following  proceedings,  and  none 
other,  were  taken  and  had,  and  the  following  evi- 
dence, and  none  other,  was  introduced  and  re- 
ceived. [33] 

Thereupon  the  United  States  Attorney  made  the 
following  Ox)ening  Statement  on  behalf  of  the 
Government : 

May  it  please  the  Court,  in  this  matter  the  de- 
fendants Belluomini  and  Ruggiero  are  charged  with 
possessing  and  transferring  certain  counterfeited 
and  forged  ration  documents  under  circumstances 
which  were  in  violation  of  the  ration  laws. 

The  events  in  these  cases  took  place  in  May  of 
this  year.  The  defendant  Ruggiero,  as  the  record 
will  show,  is  engaged  in  the  management  of  a  mar- 
ket called  the  Tunnel  Market  at  174  West  Portal 
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Avenue  in  San  Francisco,  California.  We  will  show 
by  the  defendants'  admissions  that  the  defendant 
Euggiero  did  purchase  a  large  quantity  of  red  meat 
stamps,  that  is,  ration  stamps,  which  could  be  used 
for  the  purchase  or  transferred  as  currency  for 
meat.  Ruggiero  had  for  a  business  associate  the 
other  defendant  in  this  matter,  one  Amerigo  Bel- 
luomini,  who  has  a  market  at  3601  Balboa  Street. 
Ruggiero  transferred  certain  stamps  to  Belluomini. 
This  was  thoroughly  a  commercial  transaction.  We 
shall  show  these  were  stamps  which  were  never 
properly  transferable  in  the  course  of  ration  busi- 
ness. The  Government's  first  witness  will  be  Mr. 
Slade. 


E.  W.  SLADE 

called  as  a  witness  on  behalf  of  the  Government, 
and  having  been  first  duly  sworn  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  testified 
as  follows: 

I  have  charge  of  the  Regional  Verification  Cen- 
ter of  the  Office  of  Price  Administration,  1267  Mis- 
sion Street,  San  Francisco.  The  function  of  the 
Verification  Center  is  to  [34]  examine  all  ration 
currencies  deposited  in  the  bank  after  the  public 
has  used  them.  These  examinations  are  done  in  my 
presence  and  under  my  supervision.  I  was  so  em- 
ployed during  the  month  of  May,  1945.  I  have  been 
in  the  Verification  Center  since  its  inception  in  the 
Spring  of  1944.  I  saw  Government's  Exhibits  1-A 
to  1-H,  inclusive,  for  Identification,    on    May    22, 
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1945.  These  envelopes  were  brought  to  me  after 
they  had  been  opened  and  the  contents  found  to  be 
counterfeits.  I  was  asked  to  verify  the  counterfeit 
nature  of  the  evidence.  After  a  conference  I  typed 
the  counterfeits  CFM-4.  These  envelopes  contained 
500  counterfeits  each,  except  the  last  one.  There  are 
7  envelopes,  each  of  which  contained  500  counter- 
feits, and  the  last  one  contained  280  counterfeit 
stamps.  The  last  one,  to  which  I  have  just  referred, 
was  Government's  Exhibit  1-B  for  Identification. 
After  examining  the  envelopes  and  the  contents,  I 
typed  the  counterfeits;  they  were  noted  in  the  up- 
per right  hand  of  the  envelope,  I  initialed  the  envel- 
opes and  the  date  of  examination,  and  then  I  re- 
turned the  evidence  to  the  Special  Agent  of  the 
Office  of  Price  Adminsitration,  Mr.  Reimel.  I  des- 
ignated these  envelopes  by  the  code  number,  which 
was  CFM-4.  The  stamps  contained  in  those  envel- 
opes were  not  of  a  nature  which  could  at  any  time 
be  transferred  as  ration  coupons.  As  soon  as  we  dis- 
covered the  evidence,  I  telephoned  Mr.  Reimel,  who 
came  over  to  the  Verification  Center.  I  handed  the 
evidence  over  to  him  May  22.  The  five  envelopes  now 
shown  me,  which  are  marked  Government's  Ex- 
hibits for  Identification  2-A  to  2-E,  inclusive,  were 
brought  to  me  by  Mr.  Reimel.  I  was  asked  to  ex- 
amine the  contents  of  these  envelopes  and  having 
done  so  I  made  a  notation  on  the  fae-e  of  each, 
**  Checked  May  25,  1945."  So  I  assume  that  was  the 
date  on  which  I  examined  those  envelopes.  Mr.  Rei- 
mel was  present.  I  examined  these  five  envelopes 
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and  found  that  each  of  them  contained  500  counter- 
feit ration  stamps  of  [35]  the  same  type  as  we  have 
previously  found  in  the  other  matter.  When  coun- 
terfeits are  found,  they  are  classified  as  to  type. 
During  May  we  came  across  about  5  different  types 
of  counterfeits  in  this  region.  These  types  are  as- 
signed by  the  national  office  in  Washington.  When 
we  run  across  a  new  counterfeit,  we  obtain  the 
type  number  which  has  been  already  assigned  to 
it,  or,  if  a  new  counterfeit,  a  new  number  is  as- 
signed to  it  by  the  national  office  in  Washington. 
The  coupons  contained  in  the  envelopes  marked 
*'2-A"  to  ''2-E"  for  Identification,  inclusive,  were 
the  same  type  as  the  coupons  contained  in  the  en- 
velopes marked  Government's  Exhibits  "1-A"  to 
*'1-H,"  inclusive.  That  type  of  coupons  we  never 
issue  for  valid  use  under  the  rationing  regulations. 
Each  envelope  contains  500  counterfeits.  I  found 
no  genuine  coupons  in  either  Government's  Ex- 
hibits 1-A  to  1-H  inclusive,  or  in  Government's  Ex- 
hibit 2- A  to  2-E,  inclusive. 

Cross-Examination 

By  Mr.  Duane: 

We  examine  ration  currencies  after  they  have 
been  used  by  the  public.  We  put  them  through  three 
examinations.  This  is  not  a  spot  check.  It  is  a  100% 
check.  They  use  certain  chemical  processes  for  that 
purpose.  That  is  one  of  the  tests.  From  the  data 
before  me,  I  identify  them  as  counterfeits. 
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By  Mr.  Ferriter: 

That  is  the  usual  course  of  practice,  only  when 
we  have  already  found  counterfeits.  We  then 
merely  suggested  that  the  deposits  in  that  bank  be 
examined,  and  we  wait  for  them  to  come  to  the  Veri- 
fication Center.  It  is  the  customary  practice  when  we 
find  evidence  of  that  kind.  [36] 

Re-Direct  Examination 

By  Mr.  Colvin: 

We  have  a  visual  examination,  and  we  have  cer- 
tain laboratory  tests.  The  visual  examination  will 
show, — there  are  certain  things,  such  as,  for  in- 
stance, the  number  of  perforations  around  the  edge 
of  a  stamp.  These  perforations  are  too  frequent 
in  the  counterfeits.  I  refer  particularly  to  the  ver- 
tical perforations.  There  are  about  17  in  the  coun- 
terfeit stamps.  There  should  be  only  12.  All  the 
stamps  issued  by  the  Government  for  Region  8  con- 
tained 3  little  dots  circled  in  the  corimcopia.  These 
counterfeits  are  only  dotted  on  the  upper  circle. 
The  paper,  of  course,  is  spurious.  It  is  negative  to 
all  safety  devices,  which  the  Government  placed 
in  its  owm  paper.  The  Government  paper  is  a  floure- 
scent  water  mark  which  fluoresces  under  the  ultra- 
violet light.  This  stamp  is  dead  mider  the  ultra- 
violet light.  The  Government  paper  has  a  de- 
sign printed  on  the  reverse,  which  comes  out  with 
the  application  of  a  certain  chemical.  On  applying 
that  chemical  to  these  counterfeits,  there  is  no  such 
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pattern  that  comes  ont.  The  process  design,  which 
is  a  designed  background  on  these  stamps,  con- 
tains several  errors  in  the  comiterfeit.  In  the 
genuine  stamp,  the  eagles  are  printed  diagonally ;  in 
the  counterfeits  the  eagles  are  printed  straight  up 
and  down.  The  shield  in  the  counterfeit  contains 
four  lines.  It  should  contain  only  three.  The  print- 
ing process  is  a  typographical  one,  instead  of  be- 
ing a  letter  process.  The  printing  job  is  more  read- 
ily done  than  in  the  genuine  stamps.  Aside  from 
the  chemical  tests,  there  are  certain  physical  tests 
by  which  the  human  eye  can  distinguish  these  cou- 
pons from  the  genuine  [37]  coupons,  which  are 
called  visual  tests. 

After  examining  Government's  Exhibits  2-A  to 
2-E,  inclusive.  I  returned  these  envelopes  to  Mr. 
Reimel. 

(To  the  Court:)  Before  I  went  there,  I  was  in 
charge  of  the  British  Import  and  Export  house 
or  branch  in  China  and  Japan.  I  was  in  the  Kobe, 
Yokohama  and  Nagova  branches. 


JAMES  REIMEL 

called  as  a  witness  on  behalf  of  the  Government, 
and  being  first  duly  sworn,  testified: 

I  am  special  assistant  to  the  legislative  auditor 
for  the  State  of  California.  I  was  employed  by  the 
Office  of  Price  Administration  up  until  September 
1st  of  this  year,  as  special  agent  in  charge  of  the 
San  Francisco  office  Office  of  Currencv  Protection, 
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and  was  so  employed  during  the  month  of  May, 
1945.  I  have  seen  these  envelopes  marked  ''Govern- 
ment's for  Identification"  numbers  1-A  to  1-H,  in- 
clusive. These  envelopes  were  handed  to  me  by  Mr. 
Slade  at  2 :00  p.m.  on  May  22,  1945,  as  I  recall  it. 
I  put  my  initials  on  them.  I  then  took  them  with 
me  and  called  on  the  Tunnel  Meat  Market,  West 
Portal  Avenue,  San  Francisco.  I  talked  to  the  Man- 
ager of  that  place,  Mr.  Edgar  Ruggiero.  I  see  Mr. 
Ruggiero  in  the  courtroom,  seated  immediately  be- 
hind Mr.  Duane.  I  showed  him  the  envelopes  and 
contents.  I  believe  I  opened  the  envelopes  at  that 
time.  I  had  a  conversation  with  Mr.  Ruggiero  with 
reference  to  the  contents  of  the  envelopes.  Mr. 
Ruggiero  and  myself  talked  for  approximately  an 
hour  concerning  these  stamps.  There  were  other 
employees  in  Mr.  Ruggiero 's  meat  market,  but  I 
doubt  if  any  of  them  were  present  and  heard  the 
conversation.  That  conversation  took  place  on  the 
same  day  I  had  first  received  the  envelopes,  the  [38] 
22d  of  May,  1945.  I  inquired  of  Mr.  Ruggiero  if  he 
had  any  knowledge  of  the  source  of  the  stamps. 

Mr.  Ferriter:  It  will  be  agreed,  I  take  it,  this 
conversation  is  not  binding  upon  the  defendant  Bel- 
luomini. 

The  Court:     Not  unless  it  is  connected  up. 

The  Witness:     (continuing)     He  stated  at  that 
time  he  did  not  have  any  knowledge  of  the  source  • 
of  these  particular  stamps.  I  explained  to  him  that ; 
they  were  counterfeit.  He  agreed  that  they  had  been ! 
placed  by  him  in  the  West  Portal  branch  of  the 
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Bank  of  America.  During  the  conversation  he 
stated  that  he  was  not  the  owner  of  the  market, 
but  was  under  the  direction  of  a  Mr.  BeUuomini, 
the  owner.  After  talking  with  him  for  some  time,  I 
found  nothing  concerning  where  he  got  the  stamps. 
He  did  not  recall  it,  except  to  say  that  he  got  them 
through  the  manager  of  his  place  of  business  at 
that  time.  The  conversation  ended,  I  should  say, 
about  4:30  or  5:00  o'clock.  I  kept  these  envelopes 
in  my  jDossession.  I  had  a  conversation  with  Mr. 
Ruggiero  later  that  day,  at  approximately  7:30 
p.m.,  May  22,  1945.  During  part  of  that  conversa- 
tion Mr,  Amerigo  BeUuomini  was  present  at  his 
place  of  business.  I  see  Mr.  BeUuomini  here  in 
court:  the  second  gentleman  on  the  far  side  of 
the  table. 

[Counsel  for  the  defendant  stipulated  that 
the  witness  identified  the  said  defendant.] 

After  leaving  Mr.  Ruggiero 's  place  of  business,  I 
waited  outside  the  shop  until  about  6:00  p.m.,  then 
I  went  to  the  place  of  business  operated  by  Mr. 
BeUuomini  at  3601  Balboa  Boulevard  in  San  Fran- 
cisco. I  drove  up  on  the  outside.  I  could  see  Mr. 
Ruggiero  and  Mr.  BeUuomini  carrying  on  a  conver- 
sation inside  the  place.  After  waiting  a  few  min- 
utes, I  walked  in  and  spoke  to  Mr.  Ruggiero.  [39] 

He  said  he  had  some  more  to  tell  me  about  the 
stamps.  We  stepped  outside  the  shop.  I  sat  in  the 
car  which  I  had  been  driving,  and  at  that  time 
Mr.  Ruggiero  stated  that  he  could  tell  me  now 
where  he  got  the  stamps.  He  stated  that  on  or  about 
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May  5  a  person  came  into  tlie  shop,  the  shop  he 
was  managing,  the  Tunnel  Market,  and  bought 
some  meat.  This  person  came  in  a  few  times  later, 
maybe  two  or  three  times  later  and  made  a  habit 
of  talking  with  Ruggiero.  Finally  he  stated  he 
wanted  some  steak,  was  willing  to  pay  any  price  but 
was  short  of  stamps  and  would  Ruggiero  let  him 
have  enough  points.  Mr.  Ruggiero  said  no,  that 
he  was  up  against  it  for  points  himself  and  with 
that  the  stranger  stated  that  he  could  supply  Mr. 
Ruggiero  with  some  points  at  a  later  date  if  he 
would  be  interested.  According  to  Mr.  Ruggiero,  he 
stated,  "Well,  what  butcher  wouldn't  be  interested 
in  getting  more  stamps!"  So  a  few  days  after  that 
this  individual  called  Mr.  Ruggiero  by  telephone, 
stated  he  now  had  8,700  stamps  which  he  would  be 
willing  to  sell  to  Mr.  Ruggiero  for  a  price  of  $1,820 
cash.  Mr.  Ruggiero  said  that  previous  to  this  tele- 
phone conversation  he  had  talked  the  matter  over 
with  Mr.  Belluomini.  Mr.  Belluomini  was  agree- 
able to  take  some  stamps,  although  he  didn't  want 
as  many  as  he  finally  got,  according  to  both  he 
and  Ruggiero.  After  the  telephone  conversation 
Ruggiero  went  to  the  bank,  West  Portal  Branch, 
there  cashed  a  check  for  fl,820  to  get  the  cash  to 
pay  off  this  seller  of  the  counterfeit  stamps.  Rug- 
giero after  getting  the  cash  returned  to  the  shop. 
A  few  minutes  later  the  gentleman  came  in  and  left 
him  8,700  stamps,  87,000  points,  which  were  each 
worth  10  points.  After  he  received  the  stamps  he 
turned  5,000  stamps  over  to  Mr.  Belluomini  and 
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the  other  3,700-3,800  he  deposited  in  the  West  Por- 
tal branch  of  the  Bank  of  America.  On  or  about 
May  19  they  were  sent  by  that  bank  to  the  verifica- 
tion center  where  Mr.  Slade  on  the  22d  of  [40]  May 
discovered  them  and  called  our  office.  I  have  seen 
Government's  for  Identification  numbers  2-A  to 
2-E  inclusive,  consisting  of  5  envelopes.  I  acquired 
these  envelopes  containing  stamps  from  the  Bank 
of  America  in  the  3700  block  of  Balboa  Street  in 
San  Francisco,  from  the  assistant  cashier,  whose 
name  appears  on  the  back  of  the  envelope.  Mr. 
Amerigo  Belluomini  was  present  at  that  time.  On 
the  evening  of  May  22,  after  I  had  talked  with 
Mr.  Ruggiero,  Mr.  Belluomini  was  brought  into 
the  conversation  a  little  later,  and  stated  that  he 
had  deposited  some  of  the  stamps  which  he  got  from 
Mr.  Ruggiero  in  the  bank  on  Balboa  Street.  At 
that  time  it  was  agreed  that  on  the  following  morn- 
ing I  would  call  on  Mr.  Belluomini  and  he  and  I 
together  would  go  to  the  Bank  of  America  and 
there  check  to  see  if  these  stamps  still  were  there. 
He  had  a  record  showing  that  he  had  deposited  25,- 
000  points  at  the  Bank  of  America  on  May  9.  Twen- 
ty-five thousand  points  would  be  2,500  stamps.  On 
the  following  morning,  Mr.  Belluomini  and  my- 
self went  down  to  the  bank  and  talked  to  the  assist- 
ant manager  in  charge  of  the  bank,  who  permitted 
us  to  go  in  and  look  at  the  deposit  made  by  Mr. 
Belluomini.  We  examined  the  envelopes.  Most  of 
them  I  slit  open  in  the  presence  of  the  cashier  and 
Mr.  Belluomini,  and  examined  the  stamps.  Out  of 
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his  deposit  we  located  these  five  envelopes.  Mr.  Bel- 
luomini placed  his  signature  at  the  top  and  bot- 
tom of  each  one  the  day  we  acquired  them  from 
the  bank.  I  had  a  conversation,  which  I  have  not 
yet  related,  with  the  defendant  Belluomini,  on  May 
23.  I  asked  Mr.  Belluomini  what  had  happened  to 
the  balance  of  the  stamps.  He  told  me  he  had  ac- 
quired 5,000  and  Mr.  Ruggiero  said  he  had  turned 
over  5,000  stamps,  yet  we  only  found  2,500  in  the 
bank  depositary.  He  then  related  that  one  of  his 
friends  who  occasionally  worked  for  him,  kept  his 
books,  and  made  deposits  at  the  bank  for  him, 
whose  name  is  Leo  Messaglia,  had  been  in  the 
butcher  shop  on  the  same  evening  that  I  was  there, 
May  22,  just  previous  to  my  getting  there,  and 
at  that  time  Mr.  Belluomini  and  Mr.  Ruggiero  had 
talked  the  matter  over.  They  knew  they  had  bad 
stamps.  They  advised  Mr.  Messaglia  to  destroy  the 
balance  which  he  was  supposed  to  have  in  his  home. 
Mr.  Messaglia  lives  over  in  Fairfax.  According  to 
Mr.  Messaglia,  he  went  home  that  night  and  placed 
the  2,500  stamps,  counterfeit  stamps,  in  his  stove 
and  burned  them  up  because  he  was  advised  that 
I  would  want  to  see  him.  On  the  evening  of  May  22, 
Mr.  Messaglia,  Mr.  Belluomini  and  Mr.  Ruggiero 
were  in  my  office  at  1355  Market  Street,  and  there 
reduced  their  information  and  statements  to  affida- 
vit form.  They  accompanied  me  willingly.  Three 
of  the  persons  named,  and  I  believe  Miss  Paige,  my 
stenographer,  were  present  during  the  conversation. 
I  don't  recall  any  other  person  present   at  that 
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time;  there  may  have  been.  That  statement  may 
have  been  made  May  23d,  I  am  not  exact  about 
that.  It  was  either  the  day  I  first  talked  with  Rug- 
giero  or  the  following  day.  I  advised  them  that  the 
statement  was  to  be  given  voluntarily,  and  they 
were  not  threatened  or  promised,  nor  were  they  told 
they  would  escape  prosecution  at  any  time.  I  ad- 
vised them  of  my  official  position. 

Thereupon  the  statement  of  Edgar  Ruggiero 

was    marked    "Government's    Exhibit    3    for 

Identification." 

The  Witness :  United  States  Exhibit  3  for  Iden- 
tification, which  bears  a  signature  in  writing,  "Ed- 
gar Ruggiero,"  is  the  statement  of  Mr.  Ruggiero 
to  which  I  have  referred. 

Thereupon  the  witness  read  to  the  court  the  said 
exhibit,  which  is  in  the  words  and  figures  follow- 
ing to- wit:  [42] 

"I,  Edgar  Ruggiero,  do  hereby  report  and  state 
to  Mr.  J.  O.  Reimel,  an  agent  for  the  Office  of  Price 
Administration,  the  following  facts: 

"This  statement  has  been  given  of  my  own  free 
will,  I  have  received  no  promises  or  been  threatened 
in  any  way.  I  state  that  I  am  30  years  of  age  and 
reside  at  1435  22nd  Avenue,  San  Francisco,  Cali- 
fornia. I  am  married  and  have  two  minor  children. 
I  am  employed  as  manager  of  the  Tunnel  Meat 
Market,  174  West  Portal  Avenue,  West  San  Fran- 
cisco, California. 

"On  or  about  May  5,  1945,  I  was  approached  by 


48  E.  Ruggiero  o/nd  A.  Belluomini 

(Testimony  of  James  Reimel.) 
one  of  my  customers,  a  man  whose  name  I  do  not 
know,  or  whose  residence  I  do  not  know,  who  asked 
me  if  I  needed  meat  points.  I  told  him  I  could  use 
them  so  he  said  someday  he  might  bring  me  in 
some.  He  brought  in  a  large  brown  manila  enve- 
lope containing  approximately  87,000  red  meat 
points.  I  did  not  check  the  number  of  coupons  at 
that  time  but  took  his  word  for  the  fact  that  there 
were  that  amount  of  points  in  the  envelope.  The 
man  who  brought  the  stamps  in  to  me  quoted  me 
a  price  of  $1,820  cash  or  twenty  cents  per  coupon. 
I  became  acquainted  in  the  following  manner:  He 
came  into  the  market  and  purchased  meat  from 
me  numerous  times  before  he  brought  up  the  ques- 
tion of  me  wanting  points,  and  each  time  he  made 
a  purchase  he  paid  cash  for  the  meat  and  gave  me 
the  exact  number  of  points.  Then  after  he  had  been 
in  a  number  of  times,  he  wanted  a  roast  and  some 
steaks.  He  said  he  didn't  care  about  the  price  but 
he  did  not  have  any  points.  I  told  him  it  was  im- 
possible to  give  him  any  meat  without  points  and 
he  seemed  curious  and  wanted  to  know  why.  I  ex- 
plained to  him  that  we  needed  points  when  we  pur- 
chased our  meat  and  that  if  we  sold  meat  [43]  with- 
out points  we  wouldn't  have  any  points  left  to  buy 
any  meat.  That  was  when  he  asked  me  if  I  could 
use  some  points  and  at  that  particular  time  I  could. 
We  had  just  had  a  robbery  and  I  had  lost  29,810 
points  which  the  Office  of  Price  Administration  de- 
nied to  refund.  After  I  had  purchased  these  stamps 


vs.  United  States  of  America  49 

(Testimony  of  James  Reimel.) 
a  check  came  from  the  Office  of  Price  Administra- 
tion for  29,810  points. 

"My  conversation  with  the  man  who  sold  me  the 
stamps  were  each  time  very  brief.  He  just  came 
in  and  out  like  any  other  customer  and  I  never 
learned  his  place  of  residence  or  his  name  or  his 
place  of  business.  I  can  best  describe  him  as  about 
5'  7"  in  height,  weight  150  pounds,  dark  complected, 
wore  a  hat  over  his  eyes,  wore  dark  glasses  and 
sport  clothing.  One  of  the  outstanding  features  that 
impressed  me  was  the  thinness  of  his  face  and  high 
cheek  bones.  His  clothing  looked  to  me  as  if  it  were 
expensive,  and  the  shirt  which  he  wore,  blue  in 
color,  might  have  been  hand  tailored.  It  is  my  opin- 
ion I  would  be  able  to  identify  the  individual  if  I 
were  to  see  him  again,  but  since  the  day  he  sold 
me  the  stamps  he  has  not  made  an  apjiearance  at 
the  Tunnel  Market. 

''On  the  day  that  I  bought  the  stamps  the  fol- 
lowing arrangements  were  made:  I  was  called  by 
this  individual  over  my  telephone  at  the  market 
and  he  asked  me  if  I  still  wanted  the  meat  stamps 
and  stated  he  w^anted  cash  for  them.  He  then  quoted 
the  price  to  me  and  said  he  would  be  out  in  about 
one-half  hour.  I  then  drew  a  check  for  $1820,  made 
it  out  to  myself,  and  went  to  the  Bank  of  America 
and  there  obtained  that  amount  of  cash  and  re- 
turned to  my  place  of  business.  Soon  after  I  re- 
turned to  my  place  of  [44]  business  the  individual 
came  in  carrying  the  above  envelope  containing  the 
coupons.  I  opened  this  envelope  to  ascertain  fhe 
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contents,  I  gave  him  the  money  and  then  he  de- 
parted. 

''Before  I  definitely  made  arrangements  to  take 
the  coupons  from  the  man,  I  called  the  owner  of 
the  market,  Mr.  Amerigo  Belluomini,  owner  and 
operator  of  the  37th  and  Balboa  Market,  and  asked 
him  if  he  still  wanted  some  meat  stamps.  He  said 
yes  that  he  did.  It  was  my  opinion  that  Mr,  Bel- 
luomini was  to  take  one-half  of  the  stamps.  After 
having  obtained  the  stamps  I  took  them  home  and 
my  wife  counted  part  of  them  and  I  counted  the 
rest.  My  wife  does  not  know  the  source  of  the 
stamps.  It  is  an  ordinary  thing  for  me  to  take  my 
stamps  home  and  have  her  count  them.  After  I  had 
the  stamps  counted,  I  brought  50,000  points  to 
Amerigo  Belluomini  in  ten  small  envelopes  of  500 
stamps  each.  I  collected  from  Mr.  Belluomini  a 
sum  of  $1000.00  at  a  later  period.  The  other  37,800 
I  deposited  to  my  ration  bank  account  at  the  Bank 
of  America,  West  Portal  Branch. 

"Subsequently  I  gave  the  Office  of  Price  Admin- 
istration representative  a  check  for  37,800  points 
to  take  care  of  the  stamps  that  were  placed  in  my 
account. 

"I  have  since  been  advised  that  the  stamps  which 
I  bought  from  this  unknown  person  were  counter- 
feit. At  the  time  I  bought  them  I  didn't  really 
stop  to  consider  the  source  of  the  stamps.  On  the 
evening  of  Tuesday,  May  22,  1945,  at  about  6:30 
p.m.,  I  was  engaged  in  a  conversation  with  Mr. 
Belluomini  and  Leo  Messaglia  at  the  37th  and  Bal- 
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boa  Market,  and  during  [45]  the  conversation  we 
were  discussing  what  to  do  with  the  remainder  of 
the  meat  j:)omts  which  I  transferred  to  Belluomiui, 
as  I  learned  that  Belluomini  has  not  used  all  of 
them  and  I  am  not  familiar  with  how  many  he 
had  not  used.  We  thought  the  best  way  to  confis- 
cate that  portion  which  Belluomini  had  not  used 
was  burning  them. 

"I  have  given  the  above  statement  of  my  own 
free  will  and  I  know  of  no  additional  facts  at  this 
time  which  will  change  or  add  to  the  statement.  I 
have  read  and  am  thoroughly  familiar  with  the 
contents. 

''EDGAR  RUGGIERO 

"Witness:     Amerigo  Belluomini. 

"Subscribed  and  sworn  to  before  this  23rd  day 
of  May,  1945. 

"J.  O.  REIMEL 

Investigator,   Office   of  Price 
Administration. ' ' 


The  Witness:  (Continuing)  The  document 
now  shown  me,  marked  Government's  Exhibit  No. 
4  for  Identification,  which  is  entitled,  "Office  of 
Price  Administration, — Statement,"  and  bears  the 
signature  of  A.  Belluomini,  is  one  of  the  written 
statements  taken  at  the  conversation  to  which  I 
have  already  referred. 

Thereupon  the  witness  read  to  the  Court  the  said 
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statement,  which  is  in  the  words  and  figures  fol- 
lowing, to-wit; 

"I,  Amerigo  Belluomini,  do  hereby  report  and 
state  to  Mr.  J.  O.  Reimel,  an  agent  for  the  Office 
of  Price  Administration,  the  following  facts: 

"This  statement  has  been  given  of  my  own  free 
will,  I  have  received  no  promises  or  been  threatened 
in  [46]  any  way.  I  state  that  I  am  52  years  of  age 
and  own  and  operate  the  37th  and  Balboa  Market 
at  3601  Balboa  Street  in  San  Francisco.  I  also  own 
the  Tunnel  Market  at  174  West  Portal  Avenue,  San 
Francisco,  California. 

"On  or  about  May  5,  1945,  I  received  a  telephone 
call  from  one  of  my  employees,  Edgar  Ruggiero, 
who  manages  the  Tunnel  Market,  and  Ed  asked  me 
if  I  was  interested  in  obtaining  some  meat  stamps 
and  I  told  him  I  was.  He  told  me  that  he  had  an 
opportunity  to  obtain  86,000  points  but  I  did  not 
want  that  manj^  and  remarked  that  I  would  take 
one-half.  I  did  not  mean  that  I  would  take  one- 
half  of  86,000,  but  I  meant  that  Ed  should  take  only 
43,000  and  that  I  would  take  one-half  of  the  43,000. 
A  couple  of  days  after  this  telephone  conversa- 
tion, Edgar  Ruggiero  brought  to  my  place  of  busi- 
ness on  Balboa  Street  ten  envelopes  each  contain- 
ing 500  red  meat  stamps.  I  did  not  open  the  en- 
velopes but  assumed  each  envelope  contained  meat 
stamps.  These  envelopes  were  later  turned  over  to 
Leo  Messaglia  who  usually  prepares  my  ration  cur- 
rency dei)osit  slips.  I  believe  Leo  prepared  five  en- 
velopes each  containing  500  points  of  the   above 
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mentioned  stamps  for  deposit  and  they  were  de- 
posited to  my  ration  bank  account  on  May  9,  1945, 
at  the  Bank  of  America,  3701  Balboa  Street  in  San 
Francisco. 

**0n  May  23,  1945,  I  accompanied  Mr.  Reimel  to 
the  Bank  of  America  and  there  examined  the  de- 
posits made  by  my  place  of  business  and  was  shown 
five  of  the  envelopes  which  I  had  deposited  and  it 
was  explained  to  me  by  Mr.  Reimel  that  each  of 
these  five  envelopes  contained  counterfeit  coupons. 
I  have  placed  my  initial  on  the  back  of  each  en- 
velope. 

"On  May  22,  1945,  at  about  6:30  p.m.,  I  was  en- 
gaged in  [47]  ''conversation  with  Mr.  Ruggiero  and 
Geo.  Messaglia,  and  among  ourselves  it  was  thought 
the  best  policy  to  destroy  the  balance  of  coupons 
which  I  had  obtained  from  Ruggiero.  As  I  ob- 
tained approximately  50,000  of  the  points  and  had 
used  25,000  of  the  points,  it  is  my  opinion  that  I 
still  had  25,000  points  left,  these  being  in  the  cus- 
tody of  Leo  Messaglia.  It  was  thought  best  to  burn 
them  and  according  to  my  belief,  Leo  went  home 
and  burned  them  either  on  Tuesday  evening.  May 
22,  1945,  or  early  Wednesday  morning.  May  23, 
1945.  At  no  time  did  I  ever  have  occasion  to  become 
acquainted  with  the  man  who  sold  Ed  the  stamps, 
and  I  do  not  know  his  identity.  Further,  I  never 
knew  the  stamps  which  I  obtained  from  Edgar 
Ruggiero  were  counterfeit. 

"I  have  given  the  above  statement  of  Tny  own 
free  will  and  I  know  of  no  additional  facts  at  this 
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time  which  will  change  or  add  to  the  statement.  I 

have  read  and  am  thoroughly  familiar  with  the 

contents." 

The  Witness:  (continuing)  This  statement  is 
signed  by  Mr.  Belluomini  and  witnessed  by  Mr. 
Ruggiero. 

These  envelopes,  marked  ''Government's  Exhibits 
1-A  to  1-H,  inclusive,  were  returned  to  our  office. 
I  have  a  steel  cabinet  there  and  have  the  key.  I 
kept  these  envelopes  locked  in  that  cabinet  until 
they  were  submitted  to  the  United  States  Attor- 
ney's Office.  As  far  as  the  physical  condition  of 
the  envelopes  is  concerned,  they  are  now  in  the 
same  condition  as  they  were  when  I  delivered  them 
to  the  United  States  Attorney's  Office. 

The  envelopes  marked  ''Government's  for  Identi- 
fication 2-A  to  2-E"  were  not  shown  to  the  defend- 
ant Ruggiero.  Mr.  Belluomini  has  seen  them.  But 
after  having  had  Mr.  Slade  of  the  verification  [48] 
center  verify  they  were  counterfeits,  they  were 
taken  to  our  office  and  locked  in  the  steel  cabinet 
until  they  were  turned  over  to  the  United  States 
Attorney  with  the  report,  and  they  are  now  in  the 
same  physical  condition  that  they  were  when  I 
turned  them  over  to  the  United  States  Attorney. 

Cross  Examination 
By  Mr.  Duane : 

I  first  saw  the  defendant  Ruggiero  on  May  22 
in  the  late  afternoon.  It  was  the  following  day  that 
I  took  the  statement.  I  had  some  conversation  with 
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him  on  the  22d.  Somewhat  along  the  lines  of  the 
statement.  I  did  not  check  on  the  matter  of  the 
check  that  he  cashed  for  $1820  or  on  the  statement 
that  the  establishment  was  burglarized.  He  told  me, 
however,  that  the  place  had  been  robbed  and  about 
29,000-odd  points  were  stolen.  He  gave  me  a  check 
to  the  best  of  my  memory,  for  37,800  points,  to 
make  good  the  points  that  had  gone  into  the  bank. 
His  statements  to  me  were  all  freely  and  voluntar- 
ily given.  There  was  no  promise  or  anything  of 
that  kind  in  connection  with  the  statements  what- 
soever. I  would  say  that  he  cooperated  as  far  as  he 
could. 

Cross  Examination 
By  Mr.  Ferriter: 

I  first  met  Mr.  Belluomini  on  the  evening  of 
May  22,  1945.  I  conversed  with  him  at  that  time. 
I  saw  Mr.  Belluomini  and  his  employee,  Mr.  Rug- 
giero,  in  the  market  at  37th  and  Balboa.  I  walked 
into  the  place,  and  I  saw  them  standing  at  the 
counter.  At  that  time  Mr.  Ruggiero  told  me  there 
was  [49]  something  additional  he  could  tell  me.  I 
believe  he  explained  to  me  on  that  evening  he  had 
deposited  his  stamps  at  the  Bank  of  America.  Up 
to  that  time  I  did  not  know  Mr.  Belluomini 's  ac- 
tivities or  complicity  in  the  matter.  He  volunteered 
that  himself. 

Thereupon  Government's  Exhibits  for  Identifica- 
tion Nos.  1-A  to  1-H,  inclusive,  were  admitted  in 
evidence  as  Government's  Exhibits  1-A  to  1-H  in- 
clusive, as  to  the  Defendant  Ruggiero; 
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Government's  Exhibits  for  Identification  Num- 
bers 2-A  to  2-E,  inclusive,  were  admitted  in  evi- 
dence as  Nos.  2-A  to  2-E,  as  to  the  defendant  Bel- 
luomini. 

The  exhibits  were  marked  accordingly. 

Government's  Exhibit  for  Identification  3  was 
admitted  as  Government's  Exhibit  No.  3  in  evi- 
dence, as  to  the  defendant  Ruggiero;  the  exhibit 
was  so  marked; 

Government's  Exhibit  4  for  Identification  was 
admitted  as  Government's  Exhibit  No.  4  in  evi- 
dence, as  to  the  defendant  Belluomini,  and  was 
marked  accordingly. 

Thereupon  counsel  for  the  defendants  moved  for 
a  dismissal  of  the  charges  upon  the  ground  that 
the  Government  had  not  met  the  burden  of  prov- 
ing the  wilfulness  of  the  acts  complained  of,  and 
the  said  motion  was  urged  by  respective  counsel 
and  was  denied  by  the  Court. 


EDGAR  RUGGIERO 

one  of  the  defendants,  called  as  a  witness  in  his 
own  behalf,  and  having  first  been  duly  sworn,  tes- 
tified: 

I  am  30  years  of  age,  am  a  married  man  with 
two  children  and  am  a  butcher  by  occupation.  In 
April  and  May  of  this  year  I  was  manager  of  the 
Tunnel  Market.  During  the  month  of  April  of  this 
year  the  Tunnel  Market  was  burglarized.  We  lost 
almost  30,000  points,  I  reported  that  burglary  to 
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the  Office  of  Price  Administration  and  made  ap- 
plication to  the  Office  of  Price  Administration  for 
stamps  in  place  of  those  that  had  been  [50]  stolen. 
They  denied  the  application.  I  filed  an  appeal  on 
a  special  form  for  that.  The  application  was  finally 
granted  and  the  points  were  mailed  to  me  some 
time  in  May  of  1945.  The  document  now  shown  to 
me  is  a  card  stating  that  my  petition  for  replace- 
ment of  meat  and  fats  ration  points  is  approved, 
and  bears  the  printed  signature,  "War  Price  and 
Ration  Board,"  and,  in  ink,  "EEK  Food  Panel." 

(The  said  document  was  admitted  in  evidence 
as  Defendant  Ruggiero 's  "Exhibit  A.") 

I  got  my  stamps  previous  to  the  time  I  got  that 
card.  Some  time  early  in  May  I  had  some  ration 
stamps,  but  not  enough  to  operate  with.  On  the 
occasion  I  had  the  conversation  with  the  man  that 
I  referred  to  in  my  statement,  I  had  very  few  stamps 
on  hand.  I  ma}"  have  been  overdrawn  in  the  bank 
at  that  time,  I  don't  know  exactly  how  the  checks 
were  that  were  outstanding.  I  was  pretty  close  to 
being  overdrawn.  Maybe  I  had  a  thousand  on  de- 
posit. I  don't  know  how  close  I  was.  I  received 
those  stamps  from  the  ration  board  as  a  replace- 
ment. I  purchased  those  stamps  from  this  man 
and  paid  him  $1820  for  it.  I  drew  a  check  payable 
to  myself  and  went  to  the  bank  with  that  check 
and  cashed  it,  and  paid  this  man  for  the  stamps. 
I  gave  some  50,000  points  to  Mr.  Belluomini.  I 
did  not  know  at  the  time  I  purchased  these  stamps 
that  they  were  counterfeited  stamps.  T  mnde  good 
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some  37,800  points  to  the  bank.  I  made  the  cheek 
payable  to  the  Office  of  Price  Administration,  and 
they  deducted  from  my  account.  I  have  never  been 
in  any  difficulty  before. 

Cross  Examination 
By  Mr.  Colvin: 

At.  the  time  I  got  the  stamps  I  had  no  conversa- 
tion with  the  man  from  whom  I  purchased  them. 
He  just  came  in,  I  [51]  gave  him  the  money,  and 
he  gave  me  the  stamps,  and  he  left.  The  stamps 
were  in  a  large  brown  manila  envelope.  I  opened 
the  envelope  at  that  time  and  looked  at  the  stamps. 
I  did  not  ask  any  questions  at  all.  I  just  looked 
at  them,  gave  him  the  money  and  he  went  right 
out.  I  picked  up  a  handful.  I  put  my  hand  down 
and  picked  up  the  envelope  to  see  if  there  were 
stamps  in  there.  I  had  no  conversation  with  the 
man  regarding  his  source  of  the  stamps.  He  didn't 
say  anything  at  all  except  previous,  when  he  came 
in  to  the  store,  he  didn't  say  anything  at  all,  he 
just  came  in  and  went  out.  I  gave  him  the  $1,820, 
and  he  went  out.  I  didn't  count  them  then;  there 
were  too  many  stamps  to  count.  That  same  night 
they  were  put  in  envelopes  by  my  wife  and  myself, 
each  envelope  containing  500  stamps. 

Re-Direct  Examination 
By  Mr.  Duane: 

I  had  seen  the  man  several  times  in  my  shop. 
He  had  been  making  purchases  a  few  times.  He 
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had  paid  stamps  and  money  for  his  purchases.  I 
have  related  in  this  statement  that  on  some  occa- 
sions he  came  in  there  and  lie  wanted  some  tneat 
and  said  he  had  no  stamps.  I  told  him  I  could  not 
serve  him  because  we  had  been  so  awfully  short  of 
stamps  right  then.  On  that  occasion,  he  did  not  get 
any  meat  from  me. 

Re-Cross  Examination 

By  Mr.  Colvin: 

At  no  time  in  these  earlier  conversations  did  he 
tell  me  what  kind  of  stamps  he  was  going  to  sell 
me  or  what  the  numbers  would  be.  Referring  to 
Government's  No.  2-E,  a  patch  of  four  starnps,  I 
couldn't  really  remember  how  many  stamps  there 
were  in  each  patch.  I  just  counted  them  out.  They 
[52]  all  looked  alike.  They  were  in  uniform  patches. 
I  don't  know  about  the  lettering.  I  can't  remem- 
ber whether  they  were  creased  in  any  way.  They 
all  looked  in  pretty  good  condition.  I  don't  think 
any  of  them  showed  any  signs  of  having  been  used 
before.  I  couldn't  tell  you  whether  they  appeared 
to  be  newly  printed  stamps.  I  didn't  think  of  it,  as 
far  as  being  newly  printed.  I  didn't  think  of  the 
stamps  at  all.  I  mean  I  just  had  them  on  the  counter 
and  I  deposited  them.  I  thought  they  were  all  right. 
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AMERIGO  BELLUOMINI 

one  of  the  defendants,  called  as  a  witness  in  his 
own  behalf,  and  having  been  first  duly  sworn,  tes- 
tified as  follows: 

''I  am  53  years  of  age,  a  veteran  of  the  last 
World  War,  and  a  married  man.  I  admit  I  got  50,- 
000  of  these  points  from  my  employee  Mr.  Rug- 
giero. The  matters  and  things  that  Mr.  Ruggiero 
testified  to  I  also  admit,  as  well  as  my  statement, 
which  has  been  read  to  the  court  here.  I  did  not 
have  any  knowledge  whatsoever  of  the  counterfeit 
or  false  nature  of  these  stamps.  I  recall  meeting  my 
employee,  a  Leo  Mesgaglia,  in  my  butcher  shop  and 
market  on  Balboa  Street  on  the  evening  of  May  22. 
That  is  the  first  time  I  met  Mr.  Reimel.  I  never 
[had]  seen  Mr.  Reimel  before.  He  was  standing 
outside.  Mr.  Reimel  afterward  came  in.  I  know  that 
conversation  with  Mr.  Ruggiero  while  he  was  out- 
side. Before  the  meeting  Mr.  Ruggiero  told  me 
the  stamps  were  not  good.  I  did  not  know  that.  I 
went  outside  and  met  Mr.  Reimel  at  the  car.  At 
that  time  I  told  him  I  also  had  some  stamps.  He 
did  not  accuse  me  of  having  any  stamps.  I  volun- 
tarily told  him.  I  also  had  some  of  the  stamps.  I 
told  him  that  I  deposited  some  of  them,  25,000.  Sub- 
sequently I  took  him  myself  to  the  bank  to  get  those 
stamps.  [53]  I  run  this  particular  butcher  shop  at 
37th  and  Balboa.  I  have  been  engaged  in  the  meat 
business  pretty  near  40  years.  I  sell  a  great  deal 
of  meat.  I  have  not  been  able  to  sell  as  much  meat 
during  this  war  as  I  did  prior  to  the  war.  I  would 
have  sold  a  lot  more  if  I  would  have  got  it,  but 
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I  was  not  getting  very  much  meat.  The  operation 
of  my  business  caused  me  to  lose  stamp  values. 
Waste  the  meat;  you  can't  control  all  the  men.  We 
have  four  or  five  butchers.  There  was  a  constant 
loss  of  points.  In  my  business  I  was  forced  to  lose 
points  by  the  manner  in  which  I  bought  meat.  That 
is  one  of  the  reasons  why  I  wanted  these  stamps.  I 
wanted  to  stay  in  business. 

Cross  Examination 
By  Mr.  Colvin : 

The  patch  of  4  stamps  appearing  on  the  outside 
of  the  envelope  (Government's  Exhibits  2- A  to  2-E 
inclusive)  I  never  handled.  I  never  even  seen 
them.  I  just  took  them  and  turned  them  over  to 
Messaglia.  I  never  seen  them.  I  never  opened 
the  envelope  or  seen  them.  It  is  my  testimony 
that  I  never  opened  the  envelope.  There  were  no 
stamps  attached  to  the  outside  of  the  envelopes 
when  I  received  them.  They  were  closed.  Mr. 
Ruggiero  did  not  tell  me  anything  about  these 
stamps  when  I  received  them  from  him.  He  just 
said,  "They  are  the  stamps."  I  didn't  question 
him  because  he  called  me  previously,  he  said  some 
man  wanted  to  give  him  some  stamps.  I  don't 
know  if  he  bought  them,  or  what  he  gave  for  them, 
but  I  know  I  paid  for  them.  Mr.  Ruggiero  told 
me  the  price  of  the  stamps.  [54] 

Thereupon  both  parties  rested  and  the  followirig 
proceedings  occurred : 
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The  Court:  Is  the  matter  submitted  on  both 
sides  ? 

Mr.  Ferriter:     Yes. 

Mr.  Colvin:     Yes,  your  Honor, 

The  Court:  I  find  the  defendants  and  each  of 
them  guilty  on  the  three  counts  charged. 

Thereupon  the  court  ordered  the  cause  continued 
imtil  the  12th  day  of  October  1945  for  judgment. 

Be  It  Further  Remembered  that  on  the  day  last 
aforesaid,  after  hearing  counsel,  the  court  rendered 
and  pronounced  judgment  that  each  of  the  said 
defendants  be  fined  the  sum  of  $1,000  on  each 
count  of  the  said  indictment,  and  be  imprisoned 
for  a  period  of  six  months  on  each  count  of  said 
indictment,  the  said  terms  of  imprisonment  in  the 
case  of  each  defendant  to  run  concurrently,  all  of 
which  from  the  judgments  and  sentences  of  record 
herein  fully  and  at  large  appears. 

And  Now,  and  Within  Due  and  Legal  Time  after 
the  pronouncement  of  the  judgments  and  sentences 
aforesaid,  and  within  the  period  of  time  fixed  by 
law  and  by  the  order  of  the  said  District  Court  in 
the  premises,  the  said  defendants  present  this,  their 
Bill  of  Exceptions,  to  be  used  upon  the  appeals 
of  said  defendants  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  reverse 
the  several  [55]  judgments  and  sentences  afore- 
said, and  pray  that  \he  said  Bill  of  Exceptions  be 
by  the  Court  settled,  approved  and  allowed,  and 
that  the  same  may  be  a  part  of  the  record  to  be 
sent  to  said  United  States  Circuit  Court  of  Appeals. 
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Dated  this  25th  day  of  October,  1945. 

(Signed)     WM.  E.  FERRITER 

Attorney  for  Defendant 
Amerigo  Belluomini. 

(Signed)     WALTER  H.  DUANE 

Attorney  for  Defendant 
Edgar  Ruggiero. 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  counsel 
for  the  said  defendants,  and  the  LTnited  States 
Attorney  for  the  Northern  District  of  California 
that  the  foregoing  Bill  of  Exceptions  contains  the 
full  substance  of  all  the  evidence,  and  sets  forth 
truly  and  correctly  all  of  the  jDroceedings  taken 
and  had  upon  the  trial  of  the  actions  entitled  as 
above,  which  were  consolidated  for  trial,  and  that 
the  said  Bill  of  Exceptions  is  in  all  respects  full, 
true  and  correct,  and  that  the  same  may  be  used 
as  the  Bill  of  Exceptions  upon  the  aforesaid  ap- 
peals of  said  Defendants  to  the  [56]  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

It  Is  Further  Stipulated  that  the  said  Bill  of 
Exceptions  shall  be  the  Bill  of  Exceptions  for 
each  and   both  of  the   said   defendants,   and   that 
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the  said  appeals  may  be  presented  and  heard  upon 
a  single  transcript. 

/s/    FRANK  J.  HENNESSY 
/s/  By  REYNOLD  H.  COLVIN 
United  States  Attorney  for  the  Northern  District 
of  California. 

/s/    WM.  E.  FERRITER 

Attorney  for  Defendant 
Amerigo  Belluomini. 
/s/    WALTER  H.  DUANE 

Attorney  for   Defendant 
Edgar  Ruggiero. 

To  the  end  that  the  matters  and  things  aforesaid 
may  be  and  remain  of  record,  the  foregoing  Bill 
of  Exceptions  hereby  is  settled,  approved  and 
allowed  as  being  the  Bill  of  Exceptions  on  appeal 
of  each  of  the  defendants  in  each  of  the  above 
entitled  causes  or  actions,  which  were  consolidated 
for  trial,  and  that  the  said  Bill  of  Exceptions  con- 
tains the  full  substance  of  all  the  evidence  taken 
and  had  upon  the  trial  of  the  said  consolidated 
actions,  and  that  the  same  is  in  all  respects  full, 
true  and  correct,  and  that  the  same  be  a  part  of 
the  record  herein  to  be  sent  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

Done  in  Open  Court  October  31st,  1945. 
/s/    MICHAEL  J.  ROCHE 

United  States  District  Judge. 
(Service  Acknowledged.) 

[Endorsed] :   Filed  Oct.  3,  1945.  [57] 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

District  Court  No.  29633-R 

AMERIGO  BELLUOMINI 

Appellant 
vs. 

UNITED  STATES  OF  AMERICA 

Appellee 

District  Court  No.  29635-R 

EDGAR  RUGGIERO 

Appellant 

vs. 

UNITED  STATES  OF  AMERICA 

Appellee 

ORDER  CONSOLIDATING  APPEALS  FOR 
HEARING  ONE  TRANSCRIPT 

The  causes  entitled  as  above  having  been  con- 
solidated for  trial  in  the  United  States  District 
Court  for  the  Northern  District  of  California,  and 
the  same  evidence  having  been  introduced  and  the 
same  proceedings  taken  in  said  District  Court  upon 
the  one  trial  as  to  both  causes,  and  the  [58]  ques- 
tions presented  by  each  of  said  appeals  being  the 
same,  and  there  being  no  necessity  for  the  printing 
of  the  record  and  proceedings  in  separate  tran- 
scripts; and  counsel  for  the  respective  parties 
having  stipulated  thereto,  it  is  therefor 
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Ordered  that  the  said  appeals  be  consolidated 
for  hearing  on  one  transcript,  consisting  of  the 
pleadings,  records  and  other  papers  set  forth  in 
the  praecipe  filed  by  the  above  named  appellants. 

Dated  this  15th  day  of  November,  1945. 

FRANCIS  A.  GARRECHT 

United  States  Circuit  Judge. 

[Endorsed]:  Filed  Nov.  15,  1945.  Paul  P. 
O'Brien,  Clerk. 

The  foregoing  Order  is  hereby  consented  to. 
REYNOLD  H.  COLVIN 

Asst.  United  States  Attorney 

WILLIAM  E.  FERRITER 

Attorney  for  Appellant 
Amerigo  Belluomini 

WALTER  H.  DUANE 

Attorney  for  Appellant 
Edgar  Ruggiero 

A  True  Copy.    Attest :  Nov.  15,  1945. 
[Seal]      /s/    PAUL  P.  O'BRIEN 
Clerk. 

[Endorsed]:    Filed  Nov.  15,  1945.     C.  W.   Cal- 
breath,  Clerk.  [59] 
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In  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Southern 
Division 

No.  29,633-R 

UNITED  STATES  OF  AMERICA 

vs, 

AMERIGO  BELLUOMINI, 


Defendant. 


No.  29,635-R 
UNITED  STATES  OF  AMERICA 


vs. 
EDGAR  RUGGIERO, 


Defendant. 


PRAECIPE  FOR  RECORD 

To  the  Clerk: 

Kindly  furnish  the  following  papers  in  the  causes 
numbered  and  entitled  as  above,  to  be  used  on  the 
appeals  of  the  above  named  defendants  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit: 

1.  The  Caption. 

2.  The  Names  and  Addresses  of  Counsel. 

3.  The  Indictment  in  No.  29633-R. 

4.  The  Indictment  in  No.  29635-R. 
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5.  The   Demurrer   of   the    Defendant    Amerigo 
Belluomini  to  the  Information  in  No.  29633-R. 

6.  The  Minute  Order  of  the  Court  Overruling 
the  said  Demurrer. 

7.  The  Minutes  of  the  Trial. 

8.  The  settled  Bill  of  Exceptions. 

8-a.     The  Assignment  of  Errors  of  each  Defend- 
ant. 

9.  The  Judgment  and  Sentence  in  each  case. 

10.  The  Commitment. 

11.  The  Notice  of  Appeal  in  No.  29633-R. 

12.  The  Notice  of  Appeal  in  No.  29635-R. 

13.  Stipulation  for  the  Hearing  of  the  Appeals 
on  a  Single  Transcript. 

14.  The  Praecipe. 
Dated:  November  2,  1945. 

WILLIAM  E.  FERRITER 

Attorney  for  Defendant 
Amerigo  Belluomini. 

WALTER  H.  DUANE 

Attorney  for  Defendant 

Edgar  Ruggiero. 
(Service  Admitted.) 

[Endorsed]:    Filed  Nov.  15,  1945.  [61] 
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District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  61 
pages,  numbered  from  1  to  61,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  consolidated  cases  of  United 
States  of  America  vs.  Amerigo  Belluomini,  No. 
29633-R,  and  United  States  of  America  vs.  Edgar 
Ruggiero,  No.  29635-R,  as  the  same  now  remain  on 
file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $11.75  and  that  the  said 
amount  has  been  paid  to  me  by  the  Attorneys  for 
the  appellants  herein. 

In  Witness  Wliereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  22nd  day  of  Decem- 
ber, A.  D.  1945. 

y    [Seal]  C.  W.  CALBREATH, 

Clerk 

/s/    M.  E.  VAN  BUREN 
Deputy  Clerk  [62] 
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[Endorsed]:  No.  11165.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Edgar 
Ruggiero  and  Amerigo  Belluomini,  Appellants,  vs. 
United  States  of  America,  Appellee.  Transcript 
of  Record.  Upon  Appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  Southern  Division. 

Filed  February  13,  1946. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


No.  11,165 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Amerigo  Belluomint, 
vs. 

1 
Appellant, 

United  States  of  America, 

Appellee. 
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Appellant, 

United  States  of  America, 

Appellee. 
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IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 
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1 
Appellayit, 

United  States  of  America, 

Appellee. 

Edgar  Ruggiero, 
vs. 

Appellant, 

United  States  of  America, 
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1 

APPELLANTS'  OPENING  BRIEF. 


Separate  mformations  were  filed  against  the  appel- 
lants in  the  United  States  District  Court  for  the 
Northern  District  of  California,  each  of  which  was  in 
three  counts  based  upon  alleged  violations  of  certain 
general  ration  orders  issued  by  the  Office  of  Price 
Administration  under  the  purported  authority  of  the 
Second  War  Powers  Act,  it  being  charged  in  substance 
that  each  of  the  defendants  acquired,  possessed  and 
transferred  certain  forged  and  counterfeited  red  meat- 
ration  stamps.    The  two  Informations  wei^e  consoli- 


dated  for  trial  by  stipulation  and  were  tried  by  the 
District  Judge,  without  a  jury,  trial  by  jury  having 
been  waived.  (Tr.  p.  17.)  The  Coui-t  found  each  of  the 
defendants  guilty  uj^on  all  three  counts,  and  sentenced 
each  of  them  to  be  fined  in  the  sum  of  one  thousand 
dollars  on  each  count  of  the  Inforaiation,  and  to  be 
imprisoned  for  a  period  of  six  months  on  each  count, 
the  terms  of  imprisonment  in  the  case  of  each  defend- 
ant to  run  concurrently.  (Tr.  pp.  19,  23.)  From  the 
judgments  so  pronounced  against  them,  each  of  the 
aijpellants  has  duly  appealed  to  this  Honorable  Court, 
the  appeals  being  presented,  pursuant  to  stipulation 
of  comisel  and  the  order  of  this  Court,  on  a  single 
transcript. 


JURISDICTIONAL  STATEMENT. 
(1)  The  jurisdiction  of  the  District  Court. 

U.S.C.A.,  Title  28,  Section  41,  subdivision  2.  This 
section  provides  that  the  District  Courts  shall  lia.c 
original  jurisdiction  of  "all  crimes  and  offenses  cog- 
nizable under  the  authority  of  the  United  States". 
Also,  the  Constitution  of  the  Uyiited  States,  Amend- 
ment 6: 

"In  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury  of  the  state  and  district  wherein 
the  crime  shall  have  been  committed." 


(2)  The  jurisdiction  of  this  Court  upon  appeal  to  review  the 
judgment  in  question. 

U.S.C.A.,  Title  28,  Section  225: 
''The  Circuit  Courts  of  Appeal  shall  have  appel- 
late jurisdiction  to  review  by  appeal  final  deci- 
sions,— 

''First,  in  the  District  Court,  in  all  cases  save 
where  a  direct  review  of  the  decision  may  be  had 
in  the  Supreme  Court,  under  section  345  of  this 
Title." 

(3)  The  pleadings  necessary  to  show  the  existence  of  jurisdiction. 

(a)  The  Informations.  (Tr.  j^p.  2,  6.) 

(b)  The  Demurrer  of  Amerigo  Belluomini.  (Tr.  p. 
10.) 

(4)  The  facts  disclosing  the  basis  upon  which  it  is  contended 
that  the  District  Court  had  jurisdiction  and  that  this  Court 
has  jurisdiction  upon  appeal  to  review  the  judgment  in 
question. 

These  facts  are  set  forth  in  the  introductory  sen- 
tences to  this  brief  and  will  be  stated  more  fully  in  the 
ensuing  abstract  of  the  case.  Accordingly,  in  the  in- 
terest of  brevity  and  to  avoid  repetition,  statement 
thereof  is  here  omitted. 


A  CONCISE  ABSTRACT  OR  STATEMENT  OF  THE  CASE 
PRESENTING  SUCCINCTLY  THE  QUESTIONS  IN- 
VOLVED AND  THE  MANNER  IN  WHICH  THEY  ARE 
PRESENTED. 

The  charging  part  of  the  Information  against  the 
appellant  Belluomini  reads  as  follows ; 


"That  Amerigo  Belluomini  (hereinafter  called  'said 
defendant'),  did,  on  or  about  the  7th  day  of  May,  1945, 
in  the  City  and  County  of  San  Francisco,  State  of 
CalifoiTiia,  within  the  Southern  Division  of  the  North- 
ern District  of  California,  and  within  the  jurisdiction 
of  this  Court,  wilfully  and  unlawfully  acquire,  possess 
and  control  certain  counterfeited  and  forged  ration 
documents,  to-wit :  5000  red  meat  ration  stamps,  under 
circumstances  which  would  be  in  violation  of  Section 
2.6  of  General  Ration  Order  No.  8  if  the  said  counter- 
feited and  forged  ration  documents  were  genuine,  that 
is  to  say,  the  said  defendant  was  not  then  and  there, 
or  at  any  time,  a  person,  or  the  agent  of  a  person,  to 
whom  said  ration  documents  were  issued,  or  by  whom 
said  ration  documents  were  acquired  in  accordance 
with  the  provisions  of  any  Ration  Order,  or  a  person, 
or  the  agent  of  a  person  by  whom  said  ration  docu-  , 
ments  were  acquired,  possessed  and  controlled  as  other-  \ 
wise  provided  by  any  Ration  Order.  (General  Ration 
Order  No.  8,  Sections  2.5  and  2.6,  8  F.R.  3783 ;  General 
Ration  Order  No.  14,  8  F.R.  14211;  General  Ration 
Order  No.  16,  9  F.R.  6731.) 

"That  said  defendant,  Amerigo  Belluomini,  on  or 
about  the  23rd  day  of  May,  1945,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  within 
the  Southern  Division  of  the  Noi-thern  District  of 
California,  and  within  the  jurisdiction  of  this  Court, 
did  unlawfully,  wilfullly  and  knowingly  transfer  to  i 
one  Leondro  Messaglia  certain  counterfeited  and 
forged  ration  documents,  to-wit :  2500  red  meat  ration 
stamps,  under  circumstances  which  would  be  in  viola- 


tion  of  Section  2.6  of  General  Ration  Order  No.  8  if 
the  said  counterfeited  and  forged  ration  documents 
were  genuine,  that  is  to  say,  the  said  defendant  did 
then  and  there  transfer  said  2500  red  meat  ration 
stamps  to  the  said  Leondro  Messaglia  otherwise  than 
in  a  way  permitted  and  otherwise  tlian  for  a  purpose 
permitted  by  any  Ration  Order.  (General  Ration 
Order  No.  8,  Sections  2.5  and  2.6,  8  F.R.  3783;  General 
Ration  Order  No.  14,  8  F.R.  14211;  General  Ration 
Order  No.  16,  9  F.R.  6731.) 

'"That  the  said  defendant,  Amerigo  Belluomini,  on 
or  about  the  9th  day  of  May,  1945,  in  the  City  and 
Coimty  of  San  Francisco,  State  of  California,  within 
the  Southern  Division  of  the  Northern  District  of 
California,  and  within  the  jurisdiction  of  this  Court, 
did  milawfully,  wilfully  and  knowingly  transfer  to 
one  Bank  of  America  National  Trust  and  Savings 
Association,  37th  Avenue  and  Balboa  Street  Branch, 
San  Francisco,  California,  certain  comiterfeited  and 
forged  ration  documents,  to-wit :  2500  red  meat  ration 
stamps,  mider  circumstances  which  would  be  in  viola- 
tion of  Section  2.6  of  General  Ration  Order  No.  8  if 
the  said  counterfeited  and  forged  ration  documents 
were  genuine,  that  is  to  say,  the  said  defendant  did 
then  and  there  transfer  said  2500  red  meat  ration 
stamps  to  the  said  Bank  of  America  National  Trust 
and  Savings  Association,  37th  Avenue  and  Balboa 
Street  Branch,  San  Francisco,  California,  otherwise 
than  in  a  way  permitted  and  otherwise  than  for  a 
purpose  permitted  by  any  Ration  Order.  (General 
Ration  Order  No.  8,  Sections  2.5  and  2.6,  8  F.R.  3783; 


General  Ration  Order  No.  14,  8  F.R.  14211 ;  General 
Ration  Order  No.  16,  9  F.R.  6731.)  " 

The  Information  filed  against  appellant  Ruggiero  is 
in  all  respects  identical  with  the  foregoing  Informa- 
tion against  Belluomini  with  the  exception  that  the 
number  of  stamps  mentioned  in  the  first  comit  is  8,700 ; 
in  the  second  count,  5,000  and  in  the  third  count, 
3,780;  the  stamps  mentioned  in  the  second  coimt  are 
alleged  to  have  been  transferred  to  the  appellant 
Belluomini;  and  a  different  banking  institution  is 
named  in  the  third  count. 

The  appellant  Belluomini  filed  a  demurrer  to  the 
Information  against  him,  on  the  f ollo\^^ng  grounds : 

I. 

That  the  said  First  Count  of  said  Information  does 
not  state  facts  sufficient  to  charge  this  defendant  with 
any  crime  or  offense  against  the  United  States. 

n. 

That  said  First  Count  of  said  Information  is  bad 
for  uncertainty  in  each  of  the  following  particulars, 
to-wit : 

(a)  That  the  said  First  Count  alleges  that  the 
said  defendant  did  wilfully  and  unlawfully  acquire, 
possess  and  control  certain  counterfeit  and  forged 
ration  documents,  but  that  the  said  documents  are 
not,  nor  is  any  of  said  documents,  set  forth  either 
according  to  its  tenor  or  according  to  its  purport; 

(b)  That  it  cannot  be  ascertained  therefrom 
whether  the  documents  alleged  to  have  been  counter- 


feited  and  forged  were  counterfeits  or  forgeries  of 
any  documents  issued  by  the  United  States  of  America 
or  by  any  department,  agency,  board  or  officer  thereof 
having  authority  to  issue  the  same; 

(c)  That  it  cannot  be  ascertained  therefrom  how 
or  in  what  manner  said  defendant  was  not  a  person 
or  the  agent  of  a  ])erson  by  whom  said  ration  docu- 
anents  were  acquired  in  accordance  with  the  j)rovisions 
of  any  ration  order,  or  a  person  or  the  agent  of  a 
person  by  whom  said  ration  documents  were  acquired, 
l^ossessed  or  controlled  as  otherwise  provided  by  any 
ration  order; 

(d)  That  it  cannot  be  ascertained  therefrom  how 
or  in  what  manner  the  said  defendant  violated  any 
provision  of  any  so-called  ration  order. 

III. 

That  the  said  Second  (Jomit  of  said  Information 
does  not  state  facts  sufficient  to  charge  this  defendant 
with  any  crime  or  oft'ense  against  the  United  States. 

IV. 

That  said  Second  Count  of  said  Information  is  bad 
for  uncertainty  in  each  of  the  following  particulars, 
to-wit : 

(a)  That  the  said  Second  Count  alleges  that  the 
said  defendant  did  unlawfully,  wilfully  and  knowingly 
transfer  certain  counterfeited  and  forged  ration  docu- 
ments, but  the  said  documents  are  not,  nor  is  any  of 
said  documents,  set  forth  either  according  to  its  tenor 
or  according  to  its  purport; 
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(b)  That  it  cannot  be  ascertained  therefrom 
whether  the  documents  alleged  to  have  been  counter- 
feited and  forged  were  counterfeits  or  forgeries  of  any 
documents  issued  by  the  United  States  of  America 
or  by  any  department,  agency,  board  or  officer  thereof 
having  authority  to  issue  the  same; 

(c)  That  it  camiot  be  ascertained  therefrom  how 
or  in  what  manner  the  transfer  of  the  so-called  meat 
ration  stamps  therein  refei'red  to  was  otherwise  in  a 
way  permitted  or  otherwise  than  for  a  purpose  per- 
mitted by  any  ration  order. 

(d)  That  it  cannot  be  ascertained  therefrom  how 
or  in  what  manner  the  said  defendant  violated  any 
provision  of  any  so-called  ration  order. 

V. 

That  the  said  Third  Count  of  said  Information  does 
not  state  facts  sufficient  to  charge  this  defendant  with 
any  crime  or  offense  against  the  United  States. 

VI. 

That  said  Third  Count  of  said  Information  is  bad 
for  uncertainty  in  each  of  the  following  particulars, 
to-wit : 

(a)  That  the  said  Third  Count  alleges  that  the  said 
defendant  did  unlawfully,  wilfully  and  knowingly 
transfer  to  one  Bank  of  America  National  Trust  and 
Savings  Association,  37th  Avenue  and  Balboa  Street 
Branch,  San  Francisco,  California,  certain  counter- 
feited and  forged  ration  documents,  but  the  said  docu- 
ments are  not,  nor  is  any  of  said  documents,  set  forth 


either  according  to  its  tenor  or  according  to  its  pur- 
port. 

(b)  That  it  cannot  be  ascertained  therefrom 
whether  the  documents  alleged  to  have  been  counter- 
feited and  forged  were  counterfeits  or  forgeries  of 
any  documents  issued  by  the  United  States  of  America 
or  by  any  department,  agency,  board  or  officer  thereof 
having  authority  to  issue  the  same; 

(c)  That  it  cannot  be  ascertained  therefrom  how 
or  in  what  manner  the  transfer  of  the  so-called  meat 
ration  stamps  therein  referred  to  as  alleged  in  said 
comit  was  otherwise  than  in  a  way  permitted  or  other- 
wise than  for  a  purpose  j^ermitted  by  any  ration 
order ; 

(d)  That  it  cannot  be  ascertained  therefrom  how 
or  in  what  mamier  the  said  defendant  violated  any 
provision  of  any  so-called  ration  order. 

VII. 

That  this  Honorable  Court  has  no  jurisdiction  of 
the  above  entitled  cause  or  to  hear  or  determine  the 
said  information,  or  to  try  this  defendant  thereon  or 
as  to  any  count  thereof,  for  the  reason  that  General 
Ration  Order  8  is  unconstitutional  and  void,  and  that 
no  criminal  prosecution  will  lie  for  any  alleged  viola- 
tion of  any  of  the  provisions  of  said  order,  for  the 
reason  that  Section  3.1  of  Article  III  of  said  General 
Ration  Order  purports  and  attempts  to  punish  the 
violation  of  the  said  order  or  any  other  ration  order  as 
a  crime  and  fixes  the  penalty  therefor;  and  that  the 
Price  Administrator  has  no  power  to  declare  what 
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acts  shall  be  criminal  or  shall  constitute  crimes,  or  to 
determine  the  punishments  for  any  act;  that  no 
statute  of  the  United  States,  and  no  act  of  Congress, 
confers  upon  the  Price  Administrator  the  power  to 
define  or  to  punish  crimes  and  that  if  any  act  of  Con- 
gress can  be  construed  as  an  authorization  of  said 
Price  Administrator  to  define  and  pmiish  crimes,  or 
to  declare  that  any  act  shall  constitute  a  crime  and 
fix  the  punishment  therefor,  such  act  is  to  that  extent 
unconstitutional  and  void,  and  in  violation  of  the  pro- 
vision of  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States  that  no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law, 
and  is  an  unlawful  delegation  of  legislative  powers 
which  are  vested  by  the  Constitution  of  the  United 
States  in  the  Congress  alone. 
(Tr.  10,  et  seq.) 

This  demurrer  was  overruled  by  the  District  Court, 
and  an  exception  noted.  (Tr.  16.) 

Thereafter,  and  on  October  9,  1945,  the  said  actions, 
consolidated  for  trial  as  heretofore  stated,  came  on 
regularly  to  be  heard  in  the  District  Court  before 
Honorable  Michael  J.  Roche,  sitting  without  a  jury. 

The  evidence,  as  set  forth  in  the  Bill  of  Exceptions, 
may  be  very  briefly  summarized: 

E.  W.  Slade,  called  by  the  Government,  testified: 
"I  have  charge  of  the  Regional  Verification  Center 
of  the  Office  of  Price  Administration,  1267  Mission 
Street,  San  Francisco.    The  function  of  the  Verifica- 
tion Center  is  to  examine  all  ration  currencies  de- 
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posited  in  the  bank  after  the  public  lias  used  them. 
These  examinations  are  done  in  my  presence  and  mi- 
der  my  supervision.  I  was  so  employed  during  the 
month  of  May  1945.  I  have  been  in  the  Verification 
Center  since  its  inception  in  the  Spring  of  1944.  I 
saw  Government's  Exhibits  l-x\  to  1-H,  inclusive,  for 
Identification,  on  May  22,  1945.  These  envelopes  were 
brought  to  me  after  they  had  been  opened  and  the  con- 
tents found  to  be  counterfeits.  I  was  asked  to  verify 
the  counterfeit  nature  of  the  evidence.  After  a  con- 
ference I  typed  the  counterfeits  CFM-4.  These 
envelojDes  contained  500  counterfeits  each,  except  the 
last  one.  There  are  7  envelopes,  each  of  which  con- 
tained 500  counterfeits,  and  the  last  one  contained  280 
comiterfeit  stamps.  The  last  one,  to  which  I  have 
just  referred,  was  (lovernment 's  Exhibit  1-B  for 
Identification.  After  examining  the  envelopes  and 
the  contents,  I  typed  the  counterfeits ;  they  were  noted 
in  the  upper  right  hand  of  the  envelope,  I  initialed 
the  envelojDes  and  the  date  of  examination,  and  then 
I  returned  the  evidence  to  the  Special  Agent  of  the 
Office  of  Price  Administration,  Mr.  Reimel.  I  desig- 
nated these  envelopes  by  the  code  number,  which  was 
CFM-4.  The  stamps  contained  in  those  envelopes  were 
not  of  a  nature  which  could  at  any  time  be  trans- 
ferred as  ration  coupons.  As  soon  as  we  discovered 
the  evidence,  I  telephoned  Mr.  Reimel,  who  came  over 
to  the  Verification  Center.  I  handed  the  evidence  over 
to  him  May  22.  The  five  envelopes  now  showai  me, 
which  are  marked  Government's  Exhibits  for  Iden- 
tification 2- A  to  2-E,  inclusive,  were  brought  to  me 
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by  Mr.  Reimel.  I  was  asked  to  examine  the  contents 
of  these  envelopes  and  having  done  so  I  made  a  nota- 
tion on  the  face  of  each,  'Checked  May  25,  1945'.  So 
I  assume  that  was  the  date  on  which  I  examined 
those  envelopes.  Mr.  Reimel  was  present.  I  examined 
these  five  envelopes  and  found  that  each  of  them  con- 
tained 500  counterfeit  ration  stamps  of  the  same  type 
as  we  have  previously  found  in  the  other  matter. 
When  counterfeits  are  fomid,  they  are  classified  as  to 
type.  During  May  we  came  across  about  5  different 
types  of  counterfeits  in  this  region.  These  types  are 
assigned  by  the  national  office  of  Washington.  When 
we  run  across  a  new  counterfeit,  we  obtain  the  type 
number  which  has  been  already  assigned  to  it,  or,  if 
a  new  comiterfeit,  a  new  number  is  assigned  to  it  by 
the  national  office  in  Washington.  The  coupons  con- 
tained in  the  envelopes  marked  '2-A'  to  '2-E'  for 
Identification,  inclusive,  were  the  same  type  as  the 
coupons  contained  in  the  envelopes  marked  Govern- 
ment's Exhibits  '1-A'  to  '1-H',  inclusive.  That  type 
of  coupons  we  never  issue  for  valid  use  under  the 
rationing  regulations.  Each  envelope  contains  500 
counterfeits.  I  found  no  genuine  coui:>ons  in  either 
Government's  Exhibits  1-A  to  1-H  inclusive,  or  in 
Government's  Exhibits  2-A  to  2-E,  inclusive." 
(Tr.  37  et  seq.) 

James  Reimel,  special  assistant  to  the  legislative 
auditor  of  the  State  of  California,  who  was  employed 
by  the  Office  of  Price  Administration  during  the 
month  of  May  1945,  testified  that  he  took  the  ration 
stamps  numbered  Exhibits  1-A  to  1-H  inclusive  to  the 
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Tumiel  Meat  Market  on  West  Portal  Avenue  in  San 
Francisco  and  showed  tluMii  to  the  defendant  Rug- 
giero,  explaining-  to  him  that  they  were  counterfeit. 
Ruggiero  stated  at  that  time  that  he  did  not  have 
any  knowledge  of  the  source  of  those  stami)s  but  that 
they  had  been  placed  by  him  in  the  West  Portal 
branch  of  the  Bank  of  America.  He  further  stated 
that  he  was  not  the  owner  of  the  market  but  was  con- 
ducting the  same  for  the  defendant  Belluomini.  Later 
on  that  same  day,  to-wit,  May  22,  1945,  the  witness 
drove  to  the  })lace  of  business  operated  by  the  de- 
fendant Belluomini  at  37th  Avenue  and  Balboa  Street, 
San  Francisco,  where  he  saw  the  defendants  engaged 
in  a  conversation.  He  then  walked  in  and  spoke  to 
Ruggiero. 

(Tr.  41-43.) 

The  witness  further  testified,  referring  to  Ruggiero : 
'*He  said  he  had  some  more  to  tell  me  about  the 
stamps.  We  stepj^ed  outside  the  shop.  I  sat  in  the 
car  which  I  had  been  driving,  and  at  that  time  Mr. 
Ruggiero  stated  that  he  could  tell  me  now  where  he 
got  the  stamps.  He  stated  that  on  or  about  May  5 
a  person  came  into  the  shop,  the  shop  he  was  man- 
aging, the  Tunnel  Market,  and  bought  some  meat.  This 
person  came  in  a  few  times  later,  maybe  two  or  three 
times  later  and  made  a  habit  of  talking  with  Rug- 
giero. Finally  he  stated  he  wanted  some  steak,  was 
willing  to  pay  any  price  but  was  short  of  stamps  and 
would  Ruggiero  let  him  have  enough  points.  Mr. 
Ruggiero  said  no,  that  he  was  up  against  it  for  points 
himself  and  with  that  the  stranger  stated  that  he 
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could  supply  Mr.  Ruggiero  with  some  points  at  a 
later  date  if  he  would  be  interested.  According  to  Mr. 
Ruggiero,  he  stated,  'Well,  what  butcher  wouldn't  be 
interested  in  getting  more  stamjos!'  So  a  few  days 
after  that  this  individual  called  Mr.  Ruggiero  by  tele- 
phone, stated  he  now  had  8,700  stamps  which  he  would 
be  willing  to  sell  to  Mr.  Ruggiero  for  a  price  of 
$1,820  cash.  Mr.  Ruggiero  said  that  previous  to  this 
telephone  conversation  he  had  talked  the  matter  over 
with  Mr.  Belluomini.  Mr.  Belluomini  was  agreeable 
to  take  some  stamps,  although  he  didn't  want  as 
many  as  he  finally  got,  according  to  both  he  and  Rug- 
giero. After  the  telephone  conversation  Ruggiero 
went  to  the  bank,  West  Portal  Branch,  there  cashed 
a  check  for  $1,820  to  get  the  cash  to  pay  off  this  seller 
of  the  counterfeit  stamps.  Ruggiero  after  getting  the 
cash  returned  to  the  shop.  A  few  minutes  later  the 
gentleman  came  in  and  left  him  8,700  stamps,  each 
worth  10  points.  After  he  received  the  stamps 
he  turned  5,000  stamps  over  to  Mr.  Belluomini 
and  the  other  3,700 — 3,800  he  deposited  in  the 
West  Portal  Branch  of  the  Bank  of  America.  On 
or  about  May  19  they  were  sent  by  that  bank  to 
the  verification  center  where  Mr.  Slade  on  the  22d 
of  May  discovered  them  and  called  our  office.  I 
have  seen  Goveriunent's  for  Identification  numbers 
2-A  to  2-E  inclusive,  consisting  of  5  envelopes.  I 
acquii'ed  these  envelopes  containing  stamps  from  the 
Bank  of  America  in  the  3700  block  of  Balboa  Street 
in  San  Francisco,  from  the  assistant  cashier,  whose 
name   appears   on   the   back   of   the   envelope.    Mr. 
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Amerigo  Belluoiniiii  was  present  at  tliat  time.  On  the 
evening  of  May  22,  after  J  had  talked  with  Mr.  Rug- 
giero,  Mr.  Belliiomini  was  brought  into  the  conversa- 
tion a  little  later,  and  stated  that  he  had  deposited 
some  of  the  stani])s  wliich  he  got  from  Mr.  Ruggiero 
in  the  bank  on  Balboa  Street.  At  that  time  it  was 
agreed  that  on  the  following  morning  I  would  call  on 
Mr.  Belhiomini  and  he  and  1  together  would  go  to 
the  Bank  of  America  and  tliere  check  to  see  if  these 
stami)s  still  were  there.  He  had  a  record  showing 
that  he  had  deposited  25,000  points  at  the  Bank  of 
America  on  May  9.  Twenty-five  thousand  points 
would  be  2,500  stam])s.  On  the  following  morning, 
Mr.  Belhiomini  and  myself  went  down  to  the  bank 
and  talked  to  the  assistant  manager  in  charge  of  the 
bank,  who  permitted  us  to  go  in  and  look  at  the 
deposit  made  by  Mr.  Belluomini.  We  examined  the 
enveloj)es.  Most  of  them  I  slit  open  in  the  presence 
of  the  cashier  and  Mr.  Belluomini,  and  examined  the 
stamps.  Out  of  his  deposit  w^e  located  these  five 
envelopes.  Mr.  Belluomini  placed  his  signature  at  the 
top  and  bottom  of  each  one  the  day  we  acquired  them 
from  the  bank.  I  had  a  conversation,  which  I  have 
not  yet  related,  with  the  defendant  Belluomini,  on 
May  23.  I  asked  Mr.  Belluomini  what  had  happened 
to  the  balance  of  the  stamps.  He  told  me  he  had 
acquired  5,000  and  Mr.  Ruggiero  said  he  had  turned 
over  5,000  stamps,  yet  we  only  found  2,500  in  the  bank 
depositary.  He  then  related  that  one  of  his  friends 
who  occasionally  worked  for  him,  kept  his  books,  and 
made  deposits  at  the  bank  for  him,  whose  name  is 
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Leo  Messaglia,  had  been  in  the  butcher  shop  on  the 
same  evening  that  I  was  there,  May  22,  just  previous 
to  my  getting  there,  and  at  that  time  Mr.  Belluomini 
and  Mr,  Ruggiero  had  talked  the  matter  over.  They 
knew  they  had  bad  stamps.  They  advised  Mr.  Mes- 
saglia  to  destroy  the  balance  which  he  was  supposed 
to  have  in  his  home.  Mr.  Messaglia  lives  over  in 
Fairfax.  According  to  Mr.  Messaglia,  he  went  home 
that  night  and  placed  the  2,500  stamps,  counterfeit 
stamps,  in  his  stove  and  burned  them  up  because  he 
was  advised  that  I  w^ould  want  to  see  him.  On  the 
evening  of  May  22,  Mr.  Messaglia,  Mr.  Belluomini 
and  Mr.  Ruggiero  were  in  my  office  at  1355  Market 
Street,  and  there  reduced  their  information  and  state- 
ments to  affidavit  form.  They  accompanied  me  will- 
ingly. Three  of  the  persons  named,  and  I  believe  Miss 
Paige,  my  stenographer,  were  present  during  the  con- 
versation. I  don't  recall  any  other  person  present  at 
that  time ;  there  may  have  been.  That  statement  may 
have  been  made  May  23d,  I  am  not  exact  about  that. 
It  was,  either  the  day  I  first  talked  with  Ruggiero  or 
the  following  day.  I  advised  them  that  the  state- 
ment was  to  be  given  voluntarily,  and  they  were  not 
threatened  or  promised,  nor  were  they  told  they  would 
escape  prosecution  at  any  time.  I  advised  them  of  my 
official  position." 

(Tr.  43  et  seq.) 

Statements  in  writing  made  by  each  of  the  defend- 
ants, each  statement  being  witnessed  by  the  other  de- 
fendant, were  introduced  in  evidence. 
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Ruggiero,  in  his  statement,  claimed  that  he  pur- 
chased apin-oximately  87,000  red  meat-stamps  from  a 
man  whose  name  he  did  not  know,  paying  him  $1820 
therefor.  Fifty  thousand  of  these  he  turned  over  to 
Belluomini,  and  the  other  37,800  he  deposited  in  his 
ration  bank  account  in  the  West  Portal  branch  of 
the  Bank  of  America.  He  did  not  know  at  the  time 
that  the  stamps  were  counterfeit,  and  did  not  stop 
to  consider  the  source  of  the  stamps. 
(Tr.  47-51.) 

Belluomini,  in  his  statement,  confined  the  declara- 
tion of  Ruggiero  in  regard  to  the  transfer  of  the 
stamjDS.  Twenty-five  thousand  of  these  points  were 
placed  in  the  custody  of  Leo  Messaglia,  who  further 
stated  that  he  never  knew  that  the  stamps  were 
comiterfeit. 

The  defendant  Ruggiero  testified  that  during  the 
month  of  April,  1945,  the  Tuimel  Market  was 
bui'glarized,  and  almost  30,000  red  points  were  stolen. 

"I  got  my  stamps  previous  to  the  time  I  got  that 
card.  Some  time  early  in  May  I  had  some  ration 
stamps,  but  not  enough  to  operate  with.  On  the  oc- 
casion I  had  the  conversation  with  the  man  that  I 
referred  to  in  my  st-atement,  I  had  very  few  stamps 
on  hand.  I  may  have  been  overdi'awn  in  the  bank 
at  that  time,  I  don't  know  exactly  how  the  checks 
were  that  were  outstanding.  I  was  pretty  close  to 
being  overclraA\ii.  Maybe  I  had  a  thousand  on  deposit. 
I  don't  know  how  close  I  was.  I  received  those 
stamps  from  the  ration  board  as  a  re^Dlacement.     I 
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purchased  those  stamps  from  this  man  and  paid  him 
$1820  for  it.  I  drew  a  check  payable  to  myself  and 
went  to  the  bank  with  that  check  and  cashed  it,  and 
paid  this  man  for  the  stamps.  I  gave  some  50,000 
points  to  Mr.  Belluomini.  I  did  not  know  at  the  time 
I  purchased  these  stamps  that  they  were  counter- 
feited stamps.  I  made  good  some  37,800  points  to  the 
bank.  I  made  the  check  payable  to  the  Office  of 
Price  Administration,  and  they  deducted  from  my 
account.  I  have  never  been  in  any  difficulty  before." 
(Tr.  56-59.) 

The  defendant  Belluomini  testified: 

"I  am  53  years  of  age,  a  veteran  of  the  last  World 
War,  and  a  married  man.  I  admit  I  got  50,000  of 
these  points  from  my  employee  Mr.  Ruggiero.  The 
matters  and  things  that  Mr.  Ruggiero  testified  to  I 
also  admit,  as  well  as  my  statement,  which  has  been 
read  to  the  court  here.  I  did  not  have  any  knowledge 
whatsoever  of  the  counterfeit  or  false  nature  of  these 
stamps.  I  recall  meeting  my  employee,  a  Leo  Mas- 
saglia,  in  my  butcher  shop  and  market  on  Balboa 
Street  on  the  evening  of  May  22.  That  is  the  first 
time  I  met  Mr.  Reimel.  I  never  [had]  seen  Mr. 
Reimel  before.  He  was  standing  outside.  Mr. 
Reimel  afterward  came  in.  I  know  that  conversation 
with  Mr.  Ruggiero  while  he  was  outside.  Before  the 
meeting  Mr.  Ruggiero  told  me  the  stamps  were  not 
good.  I  did  not  know  that.  I  went  outside  and  met 
Mr.  Reimel  at  the  car.  At  that  time  I  told  him  I 
also  had  some  stamps.    He  did  not  accuse  me  of  hav- 
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\i\q;  any  stamps.  I  volimtai'ily  told  him.  I  also  had 
some  of  the  stamps.  1  told  him  that  1  deposited  some 
of  them,  25,000.  Subsequently  T  took  him  myself  to 
the  bank  to  ,i;et  those  stamps.  I  run  this  j^articular 
butcher  shop  at  37th  and  Balboa.  I  have  been  en- 
gaged in  the  meat  business  ])retty  near  40  years.  I 
sell  a  great  deal  of  meat.  1  have  not  been  able  to  sell 
as  much  meat  during  this  war  as  I  did  piior  to  the 
war.  I  would  have  sold  a  lot  more  if  I  would  have 
got  it,  but  I  was  not  getting  very  nmch  meat.  The 
operation  of  my  business  caused  me  to  lose  stamp 
values.  Waste  the  meat;  you  can't  control  all  the 
men.  We  have  four  or  five  butchers.  There  was  a 
constant  loss  of  points.  In  my  business  I  was  forced 
to  lose  points  by  the  mamier  in  which  I  bought  meat. 
That  is  one  of  the  reasons  why  I  wanted  these  stamps, 
I  wanted  to  stay  in  business." 
(Tr.  60-61.) 

Both  sides  having  rested  the  case,  the  Court  foimd 
each  of  the  defendants  guilty  on  all  three  counts,  and, 
on  the  12th  day  of  October,  1945,  pronomiced  judg- 
ment that  each  of  the  defendants  be  fined  the  smn  of 
$1000  on  each  comit  of  the  Information  and  be  im- 
prisoned for  a  period  of  six  months  on  each  count  of 
the  Information,  the  terms  of  imprisomnent  in  the 
case  of  each  defendant  to  run  concurrenth^    (Tr.  62.) 

From  the  aforesaid  judgments,  each  of  the  defend- 
ants has  duly  appealed  to  this  Court  ('Tr.  25,  29),  the 
appeals  being  presented  on  a  single  transcript  pur- 
suant to  stipulation^  the  evidence  being  set  forth  in 
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a  single  bill  of  exceptions.  Separate  assignments  of 
error  were  filed;  but  these  are  identical  with  this 
single  exception,  that  the  first  assignment  of  the  ap- 
pellant Belluomini  sets  forth  that  the  District  Court 
erred  in  overruling  Belluomini 's  demurrer  to  the  In- 
formation and  to  each  of  the  several  comits  thereof. 
The  appellant  Ruggiero  filed  no  demurrer,  but  in  his 
first  assigmnent  of  errors  he  raises  the  point  that 
neither  the  Information  nor  any  of  the  several  counts 
thereof  charges  him  with  any  crime  against  the 
United  States,  and  that  the  District  Court  accordingly 
had  no  jurisdiction  to  render  the  aforesaid  judgment 
and  sentence. 


SPECIFICATION  OF  THE  ASSIGNED  ERRORS 
RELIED  UPON. 

Appellant  Belluomini 's  Assigimient  No.  1.    (Tr.  32.) 

Appellant  Belluomini 's  Assigmnent  No.  2.    (Rug- 
giero's  Assignment  No.  1.)    (Tr.  34.) 

Appellant  Belluomini 's  Assignment  No.  3.     ( Rug- 
giero's  Assigmnent  No.  2.)  (Tr.  33,  34.) 

Appellant  Belluomini 's  Assignment  No.  4.    (Rug- 
giero's  Assignment  No.  3.)    (Tr.  33,  34.) 

Appellant  Belluomini 's  Assigimient  No.  5.    (Rug- 
giero's  Assignment  No.  4.)    (Tr.  33,  34.) 
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ARGUMENT. 
I. 

NEITHER  OF  THE  INFORMATIONS,  NOR  ANY  OF  THE  COUNTS 
IN  EITHER.  CHARGES  AKY  CRIME  AGAINST  THE  UNITED 
STATES.  THE  DISTRICT  COURT,  THEREFORE,  ERRED  IN 
OVERRULING  THE  DEMURRER  OF  THE  APPELLANT 
BELLUOMINI,  AND  THE  JUDGMENT  IN  EACH  CASE  IS  A 
NULLITY  FOR  THE  REASON  THAT  THE  DISTRICT  COURT 
HAD  NO  JURISDICTION  IN  EITHER. 

Appellant  Belluoinini's  Assignment  No.  1. 

"That  the  said  District  Court  erred  in  overrul- 
ing the  demurrer  of  this  defendant  to  the  Infor- 
mation in  the  above  entitled  cause." 

Appellant  Belluoinini's  Assignment  No.  2. 

(Appellant  Ruggiero's  Assignment  No.  1.) 

"That  the  said  Information  does  not,  nor  does 
any  of  the  several  counts  thereof,  charge  this  de- 
fendant with  any  crime  or  offense  against  the 
United  States  of  America,  and  that  said  District 
Court  accordingly  had  no  jurisdiction  to  hear  or 
determine  the  same,  or  to  render  judgment  or  pass 
sentence  upon  this  defendant." 

The  demurrei-  of  the  appellant  Belluomini  hereto- 
fore set  forth  fully  and  specifically  points  out  the  par- 
ticulars wherein  the  Informations  and  each  of  the 
several  counts  of  each  fails  to  charge  any  crime 
against  the  United  States. 

The  several  Informations  and  the  judgment  passed 
thereon  against  these  appellants  are  wholly  void,  and 
the  District  Court  had  no  jurisdiction  of  either  of  the 
actions   or   proceedings   and  was   without   power   to 
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render  judgment  or  pass  sentence  upon  either  of  the 
appellants,  for  tlie  following  reasons: 

(a)  No  statute  or  act  of  Congress  makes  criminal  or  unlawful, 
or  provides  any  penalty  or  punishment  for,  the  violation  of 
any  ration  order. 

The  Emergency  Price  Control  Act  (U.S.C.A.  50, 
Appx.),  which  creates  the  office  of  Price  Adminis- 
trator, does  not  confer  upon  that  official  the  power  to 
ration  food  or  other  commodities.  His  powers  are 
limited  by  the  act  to  the  regulation  and  fixing  of  maxi- 
mum prices  for  commodities  and  to  the  fixing  of 
maximum  rents  in  defense  areas. 

Section  902(a)  of  the  Emergency  Price  Control  Act 
confers  upon  the  Price  Administrator  the  power  to 
establish  maximum  prices  whenever  prices  of  a  com- 
modity or  commodities  have  risen  or  threaten  to  rise 
to  an  extent  inconsistent  with  the  purposes  of  the  act. 
He  also  is  given  the  power  to  issue  temporary  regula- 
tions or  orders  establishing  a  maximum  price  or  prices 
prevailing  with  respect  to  any  commodity,  but  such 
temporary  regulation  or  order  shall  be  effective  for 
not  more  than  60  days. 

Subdivision  (b)  of  the  same  section  gives  the  Ad- 
ministrator the  power  to  establish  maximum  rents  for 
defense  area  housing  accommodations  within  ^'a  par- 
ticular defense-rental  area." 

These  are  the  only  powers  conferred  upon  the  Ad- 
ministrator by  the  Act,  any  other  powers  being  con- 
ferred solely  for  the  purpose  of  carrying  into  effect 
the  power  to  reg-ulate  the  rents  and  the  price  of  com- 
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modities.     The  sole  prohibitions  contained  in  the  act 
are  set  forth  in  section  904,  vvliich  reads  as  follows: 

"It  shall  be  unlawful,  regardless  of  any  con- 
tract, agreement,  lease,  or  other  obligation  here- 
tofore or  hereafter  entered  into,  for  any  person 
to  sell  or  deliver  any  commodity,  or  in  the  course 
of  trade  or  business  to  buy  or  receive  any  com- 
modity, or  to  demand  or  receive  any  rent  for  any 
defense-area  housing  accommodations,  or  other- 
wise to  do  or  omit  to  do  any  act,  in  violation  of 
any  regulation  or  order  under  section  2  [section 
902  of  this  Appendix],  or  of  any  price  schedule 
effective  in  accordance  with  the  provisions  of  sec- 
tion 206  [section  926  of  this  Appendix],  or  of  any 
regulation,  order,  or  lequirement  under  section 
202  (b)  or  section  205  (f)  [sections  922  (b)  or 
925  (f)  of  this  AjDpendix],  or  to  offer,  solicit,  at- 
tempt, or  agree  to  do  any  of  the  foregoing. 

(b)  It  shall  be  unlawful  for  any  person  to  re- 
move or  attempt  to  remove  from  any  defense-area 
housing  accommodations  the  tenant  or  occupant 
thereof  or  to  refuse  to  renew  the  lease  or  agree- 
ment for  the  use  of  such  accommodations,  because 
such  tenant  or  occupant  has  taken,  or  proposes 
to  take,  action  authorized  or  required  by  this  Act 
or  any  regulation,  order,  or  requirement  there- 
under. 

(c)  It  shall  be  unlawful  for  any  officer  or  em- 
ployee of  the  Government,  or  for  any  adviser  or 
consultant  to  the  Administrator  in  his  official  ca- 
pacity, to  disclose,  otherwise  than  in  the  course 
of  official  duty,  any  information  obtained  under 
this  Act,  or  to  use  any  such  information,  for  per- 
sonal benefit. 
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(d)  Nothing  in  this  Act  shall  be  construed  to 
require  any  persons  to  sell  any  commodity  or  to 
offer  any  accommodations  for  rent." 

Section  925  (b)  of  the  Act  provides: 

''Any  person  who  willfully  violates  any  provi- 
sion of  section  4  of  this  Act  [section  904  of  this 
Appendix],  and  any  person  who  makes  any  state- 
ment or  entry  false  in  any  material  respect  in 
any  document  or  report  required  to  be  kept  or 
filed  under  section  2  or  section  202  [sections  902 
or  922  of  this  Aj^pendix],  shall,  upon  conviction 
thereof,  be  subject  to  a  fine  of  not  more  than 
$5,000,  or  to  imprisonment  for  not  more  than  two 
years  in  the  case  of  a  violation  of  section  4  (c) 
[section  904  (c)  of  this  Appendix]  and  for  not 
more  than  one  year  in  all  other  cases,  or  to  both 
such  fine  and  imprisonment.  Whenever  the  Ad- 
ministrator has  reason  to  believe  that  any  person 
is  liable  to  punishment  under  this  subsection,  he 
may  certify  the  facts  to  the  Attorney  General, 
who  may  in  his  discretion,  cause  appropriate 
proceedings  to  be  brought." 

We  have  set  forth  the  foregoing  provisions  of  the 
statute  in  haec  verba  in  order  to  demonstrate  that  the 
Emergency  Price  Control  Act,  as  far  as  applicable  to 
the  question  here  involved,  only  prohibits  and  punishes 
the  f  ollovmig  acts : 

1.  The  selling  or  delivery,  or  the  bujdng  or  receiv- 
ing, of  any  commodity  in  violation  of  any  price  regula- 
tion issued  by  the  Administrator,  or 

2.  Demanding  or  receiving  any  rent  for  any  defense 
area  housing  accommodations,  or  otherwise  doing  or 
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omitting  to  do,  any  act,  in  violation  of  any  regulation 
or  order  under  section  902,  which  deals  solely  with 
rents  and  the  price  of  commodities. 

Neither  in  any  place  nor  in  any  part  of  the  Emer- 
gency Price  Control  Act  is  the  Administrator  given 
the  power  to  ration  any  commodity  whatsoever.  The 
act  does  not  purport  or  attempt  to  confer  upon  him 
the  authority  to  prescribe  what  quantity  of  any  com- 
modity any  dealer  in  commodities  or  any  consumer 
may  possess  or  use.  Such  power  not  having  been  con- 
ferred upon  him  by  the  Act,  it  is  obviously  lacking 
miless  it  be  conferred  upon  him  by  some  other  statute. 

We  must  look  elsewhere,  therefore,  for  the  authority 
to  ration  conmiodities. 

On  December  18,  1941,  Congress  passed  what  is 
commonly  knowai  as  the  First  War  Powers  Act 
(U.S.C.A.  Title  50,  Appx.,  sees.  601-622). 

Section  601  of  this  Act  reads  as  follows: 

"Coordination  of  executive  bureaus,  offices,  etc., 
by  President  for  national  defense  and  to  prosecute 
the  war;  issuance  of  regulations. 

"For  the  national  security  and  defense,  for  the 
successful  prosecution  of  the  war,  for  the  support 
and  maintenance  of  the  Ai-niy  and  Nav}'',  for  the 
better  utilization  of  resources  and  industries,  and 
for  the  more  effective  exercise  and  more  efficient 
administration  by  the  President  of  his  powers  as 
Conmiauder  in  Chief  of  the  Aimy  and  Navy,  the 
President  is  hereby  authorized  to  make  such  re- 
distribution of  functions  among  executive 
agencies   as  he  may   deem  necessary,  including 
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any  functions,  duties  and  powers  hitherto  by  law 
conferred  upon  any  executive  department,  com- 
mission, bureau,  agency,  govermuental  corpora- 
tion, office,  or  officer,  in  such  manner  as  in  his 
judgment  shall  seem  best  fitted  to  carry  out  the 
purposes  of  this  title  [sections  601-605  of  this 
Appendix],  and  to  this  end  is  authorized  to  make 
such  regulations  and  to  issue  such  orders  as  he 
may  deem  necessary,  which  regulations  and  orders 
shall  be  in  writing  and  shall  be  published  in  ac- 
cordance with  the  Federal  Register  Act  of  1935 
[sections  301-310,  311-314  of  Title  44] :  Provided, 
That  the  termination  of  this  title  [sections  601-605 
of  this  Appendix],  shall  not  affect  any  act  done 
or  any  right  or  obligation  accruing  or  accrued 
pursuant  to  this  title  [sections  601-605  of  this 
Appendix]  and  during  the  time  that  this  title 
[sections  601-605  of  this  Appendix],  is  in  force: 
Provided  further,  That  the  authority  by  this  title 
[sections  601-605  of  this  Appendix],  granted  shall 
be  exercised  only  in  matters  relating  to  the  con- 
duct of  the  present  war:  Provided  further.  That 
no  redistribution  of  functions  shall  provide  for 
the  transfer,  consolidation,  or  abolishment  of  the 
whole  or  any  part  of  the  General  Accounting 
Office  or  of  all  or  any  part  of  its  functions." 

It  will  be  noted  that  this  sweeping  grant  of  power 
by  Congress  to  the  President  does  not  confer  upon  the 
chief  executive  any  authority,  either  express  or  im- 
plied, to  ration  food  or  other  necessaries  of  Ufe.  This 
power  was  conferred  by  the  President  upon  himself. 

On  December  5,  1942,  the  President  issued  Ex- 
ecutive Order  No.  9280  (7  F.R.  10179),  which  is  en- 
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titled,  "Delegatinfj  Aufhon'ty  With  Respect  to  Na- 
tio7i's  Food  Program."* 


•The  text  of  the  Executive  Order  No.  9280,  so  far  as  pertinent 
to  the  instant  case,  is  as  follows : 

"By  virtue  of  the  authority  vested  in  me  liy  the  Constitution 
and  the  statutes  of  the  United  St<ites,  as  President  of  the  United 
States  and  Commander  in  Chief  of  the  Army  and  Navy,  and  in 
order  to  assume  an  adequate  supply  and  efficient  distribution  of 
food  to  meet  war  and  essential  civilian  nt^eds,  it  is  hereby  ordered 
as  follows : 

"1.  The  Secretary  of  Agriculture  (hereinafter  referred  to  as 
the  'Secretaiy')  is  authorized  and  directed  to  assume  full  re- 
sponsibility for  and  control  over  the  Nation's  food  program.  In 
exercising  such  authority,  he  shall : 

"a.  Ascertain  and  determine  the  direct  and  indirect  military, 
other  governmental,  civilian,  and  foreign  requirementvS  for  food, 
both  for  human  and  animal  consumption  and  for  industrial  uses. 

"b.  Formulate  and  cany  out  a  program  de^signed  to  furnish  a 
supply  of  food  adequate  to  meet  such  requirements,  including 
the  allocation  of  the  agricultural  productive  resources  of  the 
Nation  for  this  purpose. 

"c.  Assign  food  priorities  and  make  allocations  of  food  for 
human  and  animal  con-sumption  to  governmental  agencies  and 
for  private  accoimt,  for  direct  and  indirect  military',  other  gov- 
ernmental, civilian,  and  foreign  needs. 

"d.  Take  all  appropriate  steps  to  insure  the  efficient  and 
proper  distribution  of  the  available  supply  of  food. 

"e.  Purchase  and  procure  food  for  such  Federal  agencies,  and 
to  such  extent,  as  he  shall  determine  necessary-  or  desirable,  and 
promulgate  policies  to  govern  tlie  purchase  and  procurement  of 
food  by  all  other  Federal  agencies :  Provided,  That  nothing  in 
this  sub.section  shall  limit  the  authority  of  the  armed  forces  to 
purchase  or  procure  food  oiitsidc  the  United  States  or  in  any 
theater  of  war  as  such  purchase  and  procurement  shall  be  re- 
quired by  military-  or  naval  opei'ations,  or  the  authority  of  any 
other  authorized  agency  to  purchase  or  procure  food  outside  the 
United  States  for  rehabilitation  or  relief  purposes  abroad.  Exist- 
ing methods  for  the  purchase  and  procurement  of  food  by  other 
Federal  agencies  shall  continue  until  otherwise  detennined  by  the 
Secretaiy  pursuant  to  this  Executive  Order. 

"2.  The  Secretary  shall  recommend  to  the  Chairman  of  the 
War  Production  Board  the  amounts  and  types  of  non-food  ma- 
terials, supplies,  and  equipment  necessary  for  carrying  out  the 
food  program.  Following  consideration  of  these  recommendations, 
the  Chairman  of  the  AVar  Production  Board  shall  allocate  stated 
amounts  of  non-food  materials,  supplies,  and  equipment  to  the 
Secretars'   for   carrying   out   the   food   program;    and   the  War 
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This  order  does  not  purport  to  be  based  upon  any 
Act  of  Congress,  but  is  a  right  assumed  by  the  Presi- 
dent *'as  President  of  the  United  States  and  Com- 
mander ill  Chief  of  the  Army  and  Navy." 

This  executive  order  is  the  only  source  of  the  pur- 
ported power  or  authority  of  the  Office  of  Price  Ad- 
ministration to  ration  food  for  civilians. 

To  state  the  matter  otherwise, — the  penalties  pro- 
vided in  the  Emergency  Price  Control  Act  have  no 
application  to  rationing  orders,  because  in  making 

Production  Board,  through  its  priorities  and  allocation  powers, 
shall  direct  the  use  of  such  materials,  supplies,  and  equipment  for 
such  specific  purposes  as  the  Secretary  may  determine. 

"3.  Whenever  the  available  supply  of  any  food  is  insufficient 
to  meet  both  food  and  industrial  needs  the  Chairman  of  the  War 
Production  Board  and  the  Secretaiy  shall  jointly  detei-mine  the 
division  to  be  made  of  the  available  supply  of  such  food.  In  the 
event  of  any  difference  of  view  between  the  Chairman  of  the  War 
Production  Board  and  the  Secretarj^  such  difference  shall  be  sub- 
mitted for  final  determination  to  the  President  or  to  such  agent 
or  agency  as  the  President  may  designate. 

"4.  The  Secret-aiy,  after  determining  the  need  and  the  amount 
of  food  available  for  civilian  rationing,  shall,  through  the  Office 
of  Price  Administration,  exercise  the  priorities  and  allocation 
powers  conferred  upon  him  by  this  Executive  Order  for  civilian 
rationing,  with  respect  to  (a)  the  sale,  transfer,  or  other  dis- 
position of  food  by  any  person  who  sells  at  retail  to  any  person, 
and  (b)  the  sale,  transfer,  or  other  disposition  of  food  by  any 
person  to  an  ultimate  consumer,  as  is  currently  provided  for  in 
War  Production  Board  Directive  No.  1,  dated  January  24,  1942, 
and  existing  supplements  thereto;  and  with  respect  to  (c)  the 
sale,  transfer,  or  other  disposition  of  food  by  any  person  at  such 
other  levels  of  distx'ibution  as  he  may  determine:  and  in  the 
admini-stration  or  enforcement  of  any  such  priorities  or  allocation 
authority  for  civilian  rationing,  the  Office  of  Price  Administra- 
tion, subject  to  the  provisions  of  this  Executive  Order,  is  hereby 
authorized  to  exercise  all  the  functions,  duties,  powers,  authority, 
or  discretion  conferred  upon  the  Price  Administi'ator  by  S^^ction 
3  of  Executive  Order  9125  of  April  7,  1942.  The  Secretary, 
before  determining  the  time,  extent,  and  other  conditions  of 
civilian  rationing,  shall  consult  with  the  Price  Administrator." 
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such  orders  the  Office  of  Price  Administration  does 
not  act  under  the  Price  Control  Act  at  all,  but  under 
the  executive  order  by  which  the  President  attempts 
to  delegate  to  the  Secretary  of  Agriculture  the  power 
to  make  such  orders  through  the  Office  of  Price  Ad- 
ministration. 

Moreover, — and  this  is  the  all-im})ortant  and  decisive 
factor  in  the  instant  case, — the  First  War  Powers  Act 
does  not  prescribe  any  penalty  whatsoever  for  the 
violation  of  any  rationing  order  or  other  executive 
order.  The  sole  penalty  pi-ovided  anywhere  in  that 
Act  is  contained  in  section  618,  U.S.C.A.  Title  50, 
which  makes  it  a  crime  to  evade  the  regulations  that 
may  be  prescribed  by  the  President  for  the  censorship 
of  communications  between  the  United  States  and  any 
foreign  country. 

The  Information  in  the  case  at  bar  purports  to  be 
based  upon  Section  301  of  Title  III  of  the  Second  War 
Powers  Act,  passed  on  March  27,  1942.  (U.S.C.A.  Title 
50,  Appx.,  sec.  633.)  This  section  is  entitled  *' Priorities 
Potvers,"  and  relates  solely  to  the  placing  of  govern- 
ment contracts  by  the  Secretary  of  War  or  the  Secre- 
tary of  the  Navy  for  the  construction  of  naval  vessels 
or  aircraft  and  for  the  assigmnent  of  priorities  of  ma- 
terials for  defense  purposes.  Not  one  word  is  said 
in  that  section  or  in  any  of  the  subdivisions  thereof 
with  reference  to  the  rationing  of  food.  That  this 
section  has  no  application  to  the  matters  and  things 
charged  in  the  Information  or  shown  by  the  evidence 
in  the  case  at  bar,  is  apparent  from  the  wording  of 
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the   section,    the   text    of   \vhich   is  printed   in   the 
margin.* 


*"  (a)(1)  That  whenever  deemed  by  the  President  of  the 
United  States  to  be  in  the  best  interests  of  the  national  defense 
during  the  national  emergencj-  declared  by  the  President  on 
September  8,  1939,  to  exist,  the  Secretary  of  the  Navy  is  hereby 
authorized  to  negotiate  contracts  for  the  acquisition,  construction, 
repair,  or  alteration  of  complete  naval  vessels  or  aircraft,  or  any 
portion  thereof,  including  plans,  spare  parts,  and  equipment 
therefor,  that  have  been  or  may  be  authorized,  and  also  for 
machine  tools  and  other  similar  equipment,  with  or  without  ad- 
vertising or  competitive  bidding  upon  detennination  that  the  price 
is  fair  and  reasonable.  Deliveries  of  material  under  all  orders 
placed  pursuant  to  the  authority  of  this  paragraph  and  all  other 
naval  contracts  or  orders  and  deliveries  of  material  under  all 
Army  contracts  or  orders  shall,  in  the  discretion  of  the  President, 
take  priority  over  all  deliveries  for  private  account  or  for  export : 
Provided,  That  the  Secretary  of  the  '^slxj  shall  report  every 
three  months  to  the  Congress  the  contracts  entered  into  under 
the  authority  of  this  paragraph :  Provided  further,  That  contracts 
negotiated  pursuant  to  the  provisions  of  this  paragraph  shall  not 
be  deemed  to  be  contracts  for  the  purchase  of  such  materials, 
supplies,  articles,  or  equipment  as  may  usually  be  bought  in  the 
open  market  within  the  meaning  of  section  9  of  the  Act  entitled 
'An  Act  to  provide  conditions  for  the  purchase  of  supplies  and 
the  making  of  contracts  by  the  United  States,  and  for  other 
purposes',  approved  June  30,  1936  (49  Stat.  2036;  U.S.C,  Supp. 
V,  title  41,  sees.  35-45)  :  Provided  further.  That  nothing  herein 
contained  shall  relieve  a  bidder  or  contractor  of  the  obligation 
to  furnish  the  bonds  under  the  requirements  of  the  Act  of  August 
24,  1935  (49  Stat.  793;  40  U.S.C.  sec.  270  (a)  to  (d))  :  Provided 
further,  That  the  cost-plus-a-percentage-of-cost  system  of  con- 
tracting shall  not  be  used  under  the  authority  granted  by  this 
paragraph  to  negotiate  contracts;  but  this  proviso  shall  not  be 
construed  to  pi'ohibit  the  use  of  the  cost-plus-a-fixed-fee  form  of 
contract  Avhen  such  use  is  deemed  necessary  by  the  Secretary  of 
the  Navj';  And  provided  further,  That  the  fixed  fee  to  be  paid 
the  contractor  as  a  result  of  any  contract  entered  into  luider  the 
authority  of  this  paragraph,  or  any  "War  Department  contract 
entered  into  in  the  form  of  cost-plus-a-fixed-fee,  shall  not  exceed 
7  per  centum  of  the  estimated  cost  of  the  contract  (exclusive  of 
the  fee  as  detennined  by  the  Secretary  of  the  Navy  or  the  Secre- 
tary of  War,  as  the  case  may  be). 

"(2)  Deliveries  of  material  to  whicli  priority  may  be  as- 
signed pursuant  to  paragraph   (1)   shall  include,  in  addition  to 
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It  will  thus  be  observed  that  Congress  only  made 
it  a  crime  to  violate  the  provisions  of  the  section 
relating  to  contracts  for  the  building  of  war  ships 
and  planes  and  priorities  and  allocations  thereof. 

There  is  no  act  of  Congress  making  it  a  crime  to 
violate  a  food  rationing  regulation. 

deliveries  of  material  under  contracts  or  orders  of  the  Anny  or 
Navy,  deliveries  of  material  under — 

"(A)  Contracts  or  orders  for  the  government  of  any 
country  whose  defense  the  President  deems  vital  to  the  de- 
fense of  the  United  States  under  the  terms  of  the  Act  of 
jNIarch  11,  1941,  entitled  'An  Act  to  promote  the  defense  of 
the  United  SUtes'  [Title  22,  sec.  411  et  seq.]  ; 

"(B)  Contracts  or  orders  which  the  President  shall  deem 
necessary  or  appropriate  to  promote  the  defense  of  the  United 
States ; 

"(C)  Subcontracts  or  suborders  which  the  President  shall 
deem  necessary  or  appropriate  to  the  fulfillment  of  any  con- 
tract or  order  as  specified  in  this  subsection  (a). 

Deliveries  under  any  contract  or  order  specified  in  this  subsection 
(a)  may  be  assigned  priority  over  deliveries  under  any  other 
contract  or  order,  and  the  President  may  require  acceptance  of 
and  performance  under  such  contracts  or  orders  in  preference  to 
other  contracts  or  orders  for  the  purpose  of  assuring  such  priority. 
Whenever  the  President  is  satisfied  that  the  fulfillment  of  re- 
quirements for  the  defense  of  the  United  States  will  result  in  a 
shortage  in  the  supply  of  any  material  or  of  any  facilities  for 
defense  or  for  private  account  or  for  export,  the  President  may 
allocate  such  material  or  facilities  in  such  manner,  upon  such 
conditions  and  to  such  extent  as  he  shall  deem  necessary  or 
appropriate  in  the  public  interest  and  to  promote  the  national 
defense. 

"(3)  The  President  shall  be  entitled  to  obtain  such  informa- 
tion from,  require  such  reports  and  the  keeping  of  such  records 
by,  make  such  inspection  of  the  books,  records,  and  other  writ- 
ings, premises  or  property  of,  any  pereon  (which,  for  the  purpose 
of  this  subsection  (a),  shall  include  any  individual,  partnership, 
association,  business  trust,  corporation,  or  any  organized  group  of 
persons,  whether  incorporated  or  not),  and  make  such  investiga- 
tions, as  may  be  necessary  or  appropriate,  in  his  discretion,  to  the 
enforcement  or  administration  of  the  provisions  of  this  subsec- 
tion (a). 

"(4)  For  the  purpose  of  obtaining  any  information,  verifying 
any  report  required,  or  making  any  investigation  pursuant  to 
paragraph  (3),  the  President  may  administer  oaths  and  affirma- 
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The  only  attempt  to  make  a  crime  out  of  a  violation 

of  a  ration  regulation  is  a  regulation  made  by  the 

Price  Administrator  himself.     This  is  contained  in 

General  Ration  Order  No.  8,  section  3.1,  which  reads: 

"Criminal  Prosecution. 

"Any  person  who  wilfully  performs  any  act 
prohibited,  or  wilfully  fails  to  perform  any  act 

tions,  and  may  require  by  subpena  or  otherwise  the  attendance  and 
testimony  of  witnesses  and  the  production  of  any  books  or  records 
or  any  other  documentary  or  physical  evidence  which  may  be 
relevant  to  the  inquiry.  Such  attendance  and  testimony  of  wit- 
nesses and  the  production  of  such  bool^,  records,  or  other  docu- 
mentary or  physical  evidence  may  be  required  at  any  designated 
place  from  any  State,  Territory,  or  other  place  subject  to  the 
jurisdiction  of  the  United  States:  Provided,  That  the  production 
of  a  person's  books,  records,  or  other  doeumentaiy  evidence  shall 
not  be  required  at  any  place  other  than  the  place  where  such 
person  resides  or  transacts  business,  if,  prior  to  the  return  date 
specified  in  the  subpena  issued  with  respect  thereto,  such  person 
furnishes  the  President  with  a  true  copy  of  such  books,  records, 
or  other  documentary  evidence  (certified  by  such  person  under 
oath  to  be  a  true  and  correct  copy)  or  enters  into  a  stipulation 
with  the  President  as  to  the  information  contained  in  such  books, 
records,  or  other  documentary  evidence.  Witnesses  shall  be  paid 
the  same  fees  and  mileage  that  are  paid  witnesses  in  the  courts  of 
the  United  States.  No  person  shall  be  excused  from  attending  and 
testifying  or  from  producing  any  books,  records,  or  other  docu- 
mentary evidence  or  certified  copies  thereof  or  physical  evidence 
in  obedience  to  any  such  subpena,  or  in  any  action  or  pi-oeceding 
which  may  be  instituted  under  this  subsection  (a),  on  the  ground 
that  the  testimony  or  evidence,  documentary  or  otherwise,  re- 
quired of  him  may  tend  to  incriminate  him  or  subject  him  to  a 
penalty  or  forfeiture;  but  no  individual  shall  he  subject  to  prose- 
cution and  punishment  or  to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter,  or  thing  concerning  which  he 
is  compelled  to  testify  or  produce  evidence,  documentary  or 
otherwise,  after  having  claimed  his  privilege  against  self-incrimina- 
tion except  that  any  such  individual  so  testifying  shall  not  be 
exempt  from  prosecution  and  punishment  for  perjuiy  committed 
in  so  testifying.  The  President  shall  not  publish  or  disclose  any 
information  obtained  under  the  paragraph  which  the  Pi-^sident 
deems  confidential  or  with  reference  to  which  a  request  for  con- 
fidential treatment  is  made  liy  the  person  furnishing  such  informa- 
tion, unless  the  President  determines  that  the  withholding  thereof 
is  contrary  to  the  interest  of  the  national  defense  and  security; 
and  anyone  violating  this  provision  shall  be  guilty  of  a  felony 
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required,  by  any  ration  order,  shall  be  fined  not 
more  than  $1,000,  or  imprisoned  for  not  more 
than  one  year,  or  both,  and  shall  be  subject  to 
such  other  penalties  as  may  be  prescribed  by 
law." 


and  upon  conviction  thereof  shall  be  fined  not  exceeding  $1,000, 
or  be  imprisoned  not  exceedin<>-  two  yeare,  or  both. 

"  (5)  Any  person  who  willfully  performs  any  act  prohibited, 
or  willfully  fails  to  perform  any  act  required  by,  any  provision 
of  this  subsection  (a)  or  any  rule,  regiilation,  or  order  there- 
under, whether  heretofore  or  hereafter  issued,  shall  be  guilty  of 
a  misdemeanor,  and  shall,  upon  conviction,  be  fined  not  more 
than  $10,000  or  imprisoned  for  not  more  than  one  year,  or  both. 

"(G)  Tlio  district  courts  of  tlie  United  States  and  the  United 
States  courts  of  any  Territory  or  other  place  subject  to  the  juris- 
diction of  the  Untied  States  and  the  courts  of  the  Philippine 
Islands  shall  have  jurisdiction  of  violations  of  this  subsection  (a) 
or  any  rule,  regulation,  or  order  or  subpena  thereunder,  whether 
heretofore  or  hereafter  issued,  and  of  all  civil  actions  under  this 
subsection  (a)  to  enforce  any  liability  or  duty  created  by,  or  to 
enjoin  any  violation  of,  this  subsection  (a)  or  any  rule,  regula- 
tion, order,  or  subpena  thereunder  wliether  heretofore  or  here- 
after issued.  Any  criminal  proceeding  on  account  of  any  such 
violation  may  be  brought  in  any  district  in  which  any  act,  failure 
to  act,  or  transaction  constitiiting  the  violation  occurred.  Any 
such  civil  action  may  be  brought  in  any  such  district  or  in  the 
district  in  which  the  defendant  resides  or  transacts  business. 
Process  in  such  cases,  criminal  or  civil,  may  be  served  in  any 
district  wherein  the  defendant  resides  or  transacts  business  or 
wherever  the  defendant  may  be  found;  and  subpena  for  witnesses 
who  are  required  to  attend  a  court  in  any  district  in  any  such 
case  may  nm  into  any  other  district.  No  costs  shall  be  assessed 
against  the  United  States  in  any  proceeding  under  this  subsec- 
tion (a). 

"(7)  No  person  shall  l>e  held  liable  for  damages  or  penalties 
for  any  default  under  any  contract  or  order  which  shall  result 
directly  or  indirectly  from  compliance  with  this  subsection  (a)  or 
any  rule,  regulation,  or  order  issued  thereunder,  notwithstanding 
that  any  such  rule,  regulation,  or  order  shall  thereafter  be  de- 
clared by  judicial  or  other  competent  authority  to  be  invalid. 

"(8)  The  President  may  exercise  any  power,  authority,  or 
discretion  conferred  on  him  by  this  subsection  (a),  through  such 
department,  agency,  or  officer  of  the  Government  as  he  may  direct 
and  in  conformity  \\ath  any  rules  or  regulations  which  he  may 
prescribe. " 
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That  the  Price  Administrator  caimot  create  or  de- 
fine or  prescribe  the  punishment  for  crimes,  is  a 
proposition  too  clear  to  require  argument.  The  power 
to  enact  criminal  statutes  rests  in  Congress  alone. 
The  creation  of  crimes  b}^  executive  fiat  or  decree  is 
abhorrent  to  every  concept  of  Anglo-Saxon  juris- 
prudence. It  was  never  claimed  by  the  most  tjrt'an- 
nical  king  of  the  Plantagenet  or  Tudor  or  Stuart 
dynasty.  It  is  exclusively  within  the  legislative  power 
to  define  and  declare  public  offenses  and  to  prescribe 
the  punishment  therefor.  Crimes  against  the  United 
States  can  only  be  declared  and  punished  by  act  of 
Congress.  It  is  beyond  the  ])ower  of  executive  or  ad- 
ministrative officers  or  bodies  to  exercise,  question, 
interfere  with,  or  limit  powers  conferred  on  the  legis- 
lature by  the  Constitution. 

The  power  to  make  laws  is  a  legislative  power,  and 

may  not  be  exercised  by  executive  officers  or  bodies, 
either  by  means  of  rules,  regulations,  or  orders  hav- 
ing the  force  and  effect  of  legislation,  or  otherwise. 
The  functions  of  the  executive  are  limited  to  the  en- 
forcement and  execution  of  the  law;  and  any  attempt 
by  an  executive  or  administrative  officer  to  create  a 
crime  or  prescribe  a  penalty  would  be  violative  of  the 
fundamental  constitutional  principle,  recognized  and 
enforced  in  all  free  govermnents,  of  the  separation  of 
legislative,  executive  and  judicial  functions. 

16  CJ.S.  297,510; 

U.S.  V.  Powell,  95  Fed.  (2d)  752; 

Commissioner  of  Internal  Beveime  v.  Van 
Vorst,59  Fed.  (2d)  677; 
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Great  Lakes  Hotel  Co.  v.  Commissioner  of  In- 
ternal Revenue,  30  Fed.  (2d)  1 ; 

In  re  MelJea,  5  Fed.  (2d)  687; 

Panama  Refiniu/j  Compann  v.  Ryan,  293  U.S. 
388,  55  S.  Ct.  241,  79  L.  Ed.  446. 

In  Commissioner  of  Internal  Revenue  v.  Van  Vorst, 
59  Fed.  (2d)  677,  supra,  this  Honorable  Court  says: 

"It  is  well  settled  that  department  regulations 
may  not  invade  the  field  of  legislation  but  must 
be  confined  to  the  limits  of  congressional  enact- 
ment. ' ' 

The  opinion  cites 

United  States  v.  George,  228  U.S.  14,  33  S.  Ct. 
412,  57  L.  Ed.  712, 
in  which  it  is  said: 

"Where  the  charge  is  of  crime  it  must  have  a 
clear  legislative  basis.'' 

In  sustaining  a  demurrer  to  an  indictment  charging 
perjury  for  the  filing  of  a  false  affidavit,  in  relation 
to  an  entry  of  public  lands,  Judge  Wellborn  of  the 
Southern  District  of  California,  in 

United  States  v.  Maid,  116  Fed.  650, 
in  a  very  learned  opinion  held  that  to  constitute  the 
crime  of  perjury  it  was  essential  that  the  affidavit 
should  be  material  and  that  it  should  be  authorized 
by  a  law  of  the  United  States.  In  the  course  of  this 
opinion  it  is  said: 

"There  is  another  aspect  of  the  case,  however, 
which  furnishes  as  strong  an  argument  against 
plaintiff's  contention  as  the  one  just  considered, 
and  it  is  this :  a  department  regulation  may  have 
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the  force  of  law  in  a  civil  suit  to  determine  prop- 
erty rights,  as  in  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.,  104  Fed.  45,  and  yet  be  ineffectual 
as  the  basis  of  a  criminal  prosecution.  *  *  *  The 
ob\Tous  ground  of  such  distinction  is  that  to  make 
an  act  a  criminal  offense  is  essentially  an  exercise 
of  legislative  power,  \Ahich  camiot  be  delegated, 
while  the  iDrescribing  by  the  President  or  head 
of  a  department,  thereunto  duly  authorized,  of  a 
rule,  without  penal  sanctions,  to  carry  into  effect 
what  Congress  has  enacted,  although  such  rule 
may  be  as  efficacious  and  binding  as  though  it 
were  a  public  law,  is  not  a  legislative,  but  min- 
isterial, function." 

In  the  leading  case  of  United  States  v.  Eaton,  144 
U.S.  677,  12  S.  Ct.  764,  36  L.  ed.  591,  the  Supreme 
Court  of  the  United  States  says: 

''It  is  well  settled  that  there  are  no  common 
law  offenses  against  the  United  States.  United 
States  V.  Hudson,  11  U.S.  7  Cranch,  14  U.S.  32 
[3  L.Ed.  259];  United  States  v.  Coolidge,  1 
Wheat.  14  U.S.  415  [4  L.  Ed.  124] ;  United  States 
V.  Britton,  108  U.S.  199,  206  [27  L.  ed.  698,  700] ; 
Manchester  v.  Massacliusetts,  139  U.S.  240,  262, 
268  [35  L.  Ed.  159,  166],  and  cases  there  cited. 

It  was  said  b.y  this  court  in  Morrill  v.  Jones,  106 
U.S.  466,  467  [27  L.  Ed.  267,  268],  that  the  Secre- 
tary of  the  Treasury  cannot  by  his  regulations 
alter  or  amend  a  revenue  law,  and  that  all  he  can 
do  is  to  regulate  the  mode  of  proceeding  to  carr}^ 
into  effect  what  Congress  has  enacted.  Accord- 
ingly, it  was  held  in  that  case,  mider  section  2505 
of  the  Revised  Statutes,  which  provided  that  live 
animals  specially  imported  for  breeding  purposes 
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from  beyond  the  seas  should  be  admitted  free  of 
duty,  upon  pi'oof  tliereof  satisfactory  to  the  Secre- 
tary of  the  Treasury  and  under  such  regulations 
as  he  might  ])res(*ribe,  that  he  had  no  authority 
to  t)rescribe  a  regulation  requiring  that,  before 
admitting  the  animals  free,  the  collector  should 
be  satisfied  that  they  were  of  superior  stock, 
adapted  to  improving  the  breed  in  the  United 
States. 

Much  more  does  this  principle  apply  to  a  case 
where  it  is  sought  substantially  to  prescribe  a 
criminal  offense  by  the  regulation  of  a  depart- 
ment. It  is  a  principle  of  criminal  law  that  an 
offense  which  may  be  the  subject  of  criminal 
procedure  is  an  act  conmiitted  or  omitted  'in 
violation  of  a  public  law,  either  forbidding  or  com- 
manding it.'  4  Am.  &  Eng.  Enc.  Law,  642;  4  Bl. 
Com.  5. 

It  would  be  a  very  dangerous  principle  to  hold 
that  a  thing  prescribed  by  the  Commissioner  of 
Internal  Revenue,  as  a  needful  regulation  imder 
the  Oleomargarine  Act,  for  carrying  it  into  effect, 
could  be  considered  as  a  thing  'required  by  law' 
in  the  carrying  on  or  conducting  of  the  business  of 
a  wholesale  dealer  in  oleomargarine,  in  such  man- 
ner as  to  become  a  criminal  offense  punishable 
under  section  18  of  the  Act ;  particularly  when  the 
same  Act,  in  section  5,  requires  a  manufacturer 
of  the  article  to  keep  such  books  and  render  such 
returns  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treas- 
ury, may,  by  regulation,  require,  and  does  not  im- 
pose, in  that  section  or  elsewhere  in  the  Act,  the 
duty  of  keeping  such  books  and  rendering  such 
returns  upon  a  wholesale  dealer  in  the  article. 
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It  is  necessary  that  a  sufficient  statutory  au- 
thority should  exist  for  declaring  any  Act  or 
omission  a  criminal  offense;  and  we  do  not  think 
that  the  statutory  authority  in  the  present  case  is 
sufficient. ' ' 

A  long  line  of  decisions,  both  federal  and  state,  re- 
iterates the  principle  that  executive  and  adminis- 
trative officers  may  not  declare  offenses  to  be  criminal 
and  fix  a  penalty  for  their  violation. 

TJ.  S.  V.  Blassingame,  116  Fed.  654; 

Morrill  i\  Jones,  106  U.S.  467,  1  S.  Ct.  424,  27 

L.ed.  268; 
Hoover  v.  Sailing,  110  Fed.  47 ; 
People  V.  Parks,  58  Cal.  624; 
Ex  parte  Cox,  63  Cal.  21 ; 
Board  of  Harbor  Commissioners  v.  Excelsior 

Redwood  Co.,  88  Cal.  491,  26  P.  375 ; 
Ayizalone  v.  Metropolitan  District,  257  Mass.  32, 

153  N.E.  325; 
State  V.  RetoivsU  (Del.),  175  Atl.  325. 

In  11  Am.  Jur.  965,  the  rule  is  thus  stated: 

"The  legislature  cannot  delegate  to  a  board 
or  to  an  executive  officer  the  power  to  declare 
what  act  shall  constitute  a  criminal  offense.  *  *  * 
Where  a  statute  does  not  provide  that  the  vio- 
lation of  regulations  shall  amount  to  a  criminal 
offense,  the  regulations  themselves  are  ineffectual 
to  create  such  offense.  There  must  in  all  cases 
be  statutory  authority  for  declaring  that  an  act 
amounts  to  a  crime,  and  in  addition  the  penalty 
must  be  fixed  by  the  legislature  itself." 
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In  an  annotation  to  Panama  Refining  Co.  v.  Ryan, 
supra,  in  79  L.  ed.  at  p.  491,  it  is  said: 

''However,  the  legislature  cannot  delegate  to 
an  administrative  board  the  authority  to  fix  the 
penalty  for  a  violation  of  orders  or  regulations 
which  the  legislature  authorized  the  board  to 
make.  The  penalty  must  be  fixed  by  the  legis- 
lature itself." 

Cited  in  support  of  this  statement  are : 

Howard  v.  State,  154  Ark.  430,  242  S.W.  818; 
State  V.  Atlantic  Coast  Line  Railroad  Co.,  56 

Fla.  617,  47  So.  969; 
Z liber  V.  So.  R.  R.  Co.,  9  Ga.  App.  539,  71  S.E. 

937; 
U.  S.  V.  Breen,  40  Fed.  402 ; 
Tattle  V.  Wood  (Tex.  Civ.),  35  S.W.  (2d)  1061. 

In  Znhcr  v.  So.  R.  R.  Co.,  supra,  it  is  said: 

"To  say  that  wrongful  or  neglectful  conduct 
shall  be  penalized  is  such  a  legislative  function 
as  camiot  be  delegated  by  the  legislature.  That 
this  is  true  as  to  penalties  of  a  criminal  nature 
will  not  be  questioned,  and  we  believe  that  the 
same  principle  applies  where  a  wrong  or  neglect  is 
penalized  by  giving  the  person  against  whom  the 
wrong  or  neglect  particularly  operates  the  right 
to  recover  ]:)unitive  damages  in  a  civil  action.  In 
other  words,  it  is  purely  a  legislative  fimction  to 
authorize  the  imposition  of  punitory  liability, 
whether  that  liability  is  to  be  enforced  in  a  civil 
or  in  a  criminal  action.  The  legislature  may  au- 
thorize an  administrative  body  or  officer  to  make 
regulations,  and  may  declare  it  to  be  punishable 
for  any  pei'son  to  violate  those  regulations;  but, 
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unless  the  legislature  itself  gives  its  sanction,  at 
least  in  general  terms,  to  the  imposition  of  punish- 
ment, or  of  civil  redress  in  the  nature  of  punish- 
ment for  an  act  or  genera]  class  of  acts,  no  merely 
administrative  board  can  provide  for  the  punish- 
ment of  that  act  or  class  of  acts  and  supply  the 
details  of  how  and  when  the  penalty  or  punish- 
ment shall  be  imposed." 

Moreover,  as  heretofore  shown  by  reference  to  and 
quotation  from  the  pertinent  legislation,  no  act  of 
Congress  prescribes  any  penalty  for  the  violation  of 
any  rationing  regulation. 

It  is  as  necessary  that  punishment  be  annexed  to  the 
commission  of  a  crime  as  it  is  that  the  crime  be  ex- 
actly defined. 

''No  legislative  enactment  makes  an  act  an  of- 
fense, a  crime,  a  misdemeanor,  unless  the  statute 
so  denominates  it  or  unless  punishment  for  the  act 
is  expressly  prescribed." 
Mossew  V,  United  States,  266  Fed.  18; 
United  States  v.  Seihert,  2  Fed.  (2d)  80; 
Holmes  v.  United  States,  267  Fed.  529. 

In  the  case  of  In  re  Ellsworth,  165  Cal.  677,  133  P. 
272,  Justice  Henshaw  says : 

''A  description,  definition,  and  denouncement 
of  acts  necessary  to  constitute  a  crime  do  not  make 
the  commission  of  such  act  or  acts  a  crime,  unless 
a  punishment  be  fixed,  for  punishment  is  as  neces- 
sary to  constitute  a  crime  as  its  exact  definition." 

In  the  case  at  bar.  Congress  has  prescribed  no  pen- 
alty for  the  violation  of  any  ration  order,  and  the  sole 


41 


attempt  to  prescribe  a  penalty  is  the  attempt  by  the 
Administrator,  who  admittedly  has  no  constitutional 
power  to  prescribe  the  pmiishment  for  a  crime.  The 
case  presents  an  instance  of  attempted  usurpation  of 
power  by  an  official  whose  office  was  created  to  last 
only  through  the  emergency  existing  by  reason  of  a 
state  of  war,  and  who,  dressed  with  a  little  brief 
authority,  imagined  himself  clothed  with  unfettered 
and  unbridled  power. 

(b)  Even  if  the  provision  of  the  Second  War  Powers  Act  pre- 
scribing a  penalty  for  the  violation  of  preference  orders 
or  priorities  could  by  construction  be  made  applicable  to 
ration  orders,  each  of  the  informations  is  still  fatally  defec- 
tive because  of  the  failure  to  charge  that  either  of  the  de- 
fendants knew  that  the  ration  stamps  mentioned  therein 
were  counterfeited. 

No  count  of  either  infonnation  contains  any  allega- 
tion that  either  of  the  defendants  knew  that  any  of  the 
ration  stamps  therein  mentioned  were  coimterfeit.  It 
is  always  necessary,  in  an  indictment  for  the  posses- 
sion, passing  or  uttering  counterfeit  money,  to  allege 
that  the  accused  knew  that  the  same  was  counterfeit. 

U.S.  V.  Otey,Zl  Fed.  68; 

State  V.  Keneston,  59  N.H.  36 ; 

Gade  v.  State,  6  Ark.  519; 

U.  S.  V.  Provenzano,  171  Fed.  675; 

State  V.  Nicholson,  14  La.  Ann.  785. 

Guilty  knowledge  constitutes  an  essential  ingredient 
of  the  offense  of  passing  or  uttering  counterfeit  money 
(no  different  rule,  we  submit,  should  be  applied  to 
counterfeit  i-ation  stamps),  and  should  be  distinctly 
averred  in  the  indictment. 
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In  the  leading  case  of  United  States  v.  CarU,  105  U.S. 
611,  26  L.  ed.  1135,  defendant  was  convicted  in  the 
Circuit  Court  on  an  indictment  which  alleged  that  the 
defendant  at  a  certain  time  and  place  '^feloniously, 
and  with  intent  to  defraud  the  Bank  of  the  Metropo- 
lis, which  said  bank  is  a  corporation  organized  under 
the  laws  of  the  State  of  New  York,  did  jjass,  utter 
and  publish  upon  and  to  the  said  Bank  of  Metropolis 
a  falsely  made,  forged,  counterfeited  and  altered  obli- 
gation and  security  of  the  United  States"  (which  was 
set  forth  according  to  its  tenor),  against  the  peace, 
and  contrary  to  the  form  of  the  statute.  The  defend- 
ant moved  in  arrest  of  judgment  for  the  insufficiency 
of  the  indictment,  and  the  case  came  before  the  Su- 
preme Coui't  of  the  United  States  on  a  certificate  of 
division  in  ojDinion  between  the  Judges  of  the  Circuit 
Court  as  to  "whether  the  indictment,  setting  forth  the 
offense  in  the  language  of  the  statute,  without  further 
alleging  that  the  defendant  knew  the  instruments  to  be 
false,  forged,  counterfeited  and  altered,  was  sufficient, 
after  verdict,  to  warrant  judgment  thereon."  Mr. 
Justice  Gray  delivered  the  following  opinion : 

"In  an  indictment  upon  a  statute,  it  is  not 
sufficient  to  set  forth  the  offense  in  the  words  of 
the  statute,  miless  those  words  of  themselves  fully, 
directly  and  expressly,  without  any  uncertainty  or 
ambiguity,  set  forth  all  the  elements  necessary  to 
constitute  the  offense  intended  to  be  punished; 
and  the  fact  that  the  statute  in  question,  read  in 
the  light  of  the  common  law,  and  of  other  stat- 
utes on  the  like  matter,  enables  the  court  to  infer 
the  intent  of  the  Legislature  does  not  dispense 
with  the  necessity  of  alleging  in  the  indictment 
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all  tlie  facts  necessary  to  bring  the  case  within 
that  intent.  TT.  S.  v.  Crnikshanh-,  92  U.S.  542,  23 
L.  ed.  588 ;  U.  S.  v.  Simmons,  96  U.S.  360,  24  L.  ed. 
819;  Com.  v.  Clifford,  8  Cusli.  215;  Com.  v.  Bean, 
11  Cusli.  414;  Co)n.  v.  Bean,  14  Gray,  52;  Com.  v. 
Filburn,  119  IMass.  297. 

The  language  of  the  statute  on  which  this  in- 
dictment is  founded,  includes  the  case  of  every 
person  who  with  intent  to  defraud  utters  any 
forged  obligation  of  the  United  States.  But  the 
offense  at  which  it  is  aimed  is  similar  to  the  com- 
mon law  oft'ense  of  uttering  a  forged  or  counter- 
feit bill.  In  tliis  case,  as  in  that,  knowledge  that 
the  instrument  is  forged  and  counterfeited  is  es- 
sential to  make  out  the  crime;  and  an  uttering, 
with  intent  to  defraud,  of  an  instrmnent  in  fact 
counterfeit,  but  supposed  by  the  defendant  to  be 
genuine,  though  within  the  words  of  the  statute, 
would  not  be  within  its  meaning  and  object. 

This  indictment,  by  omitting  the  allegation, 
contained  in  the  indictment  in  U.  S.  v.  Howell, 
11  Wall.  432  [78  U.S.,  20  L.  ed.  195],  and  in  all 
approved  precedents,  that  the  defendant  knew  the 
instrument  which  he  uttered  to  be  false,  forged 
and  counterfeit,  fails  to  charge  him  with  any 
crime.  The  omission  is  of  matter  of  substance, 
and  not  a  'defect  or  imperfection  in  matter  of 
form  only,'  within  the  meaning  of  section  1025  of 
the  Revised  Statutes.  By  the  settled  rules  of 
criminal  pleading,  and  the  authorities  above  cited, 
therefore,  the  question  of  the  sufficiency  of  the 
indictment  must  be, 

Answered  in  the  negative." 
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(c)  Each  count  of  each  information  is  fatally  defective  because 
it  states  mere  legal  conclusions. 

The  first  count  of  each  information  alleges  that  de- 
fendant was  not  then  and  there  a  person  "by  whom 
said  ration  dociunents  were  acquired  in  accordance 
with  the  provisions  of  any  ration  order,  or  a  person 
or  the  agent  of  a  person  by  whom  said  ration  docu- 
ments were  acquired,  possessed  or  controlled  as  other- 
wise provided  in  any  ration  order". 

The  second  count  of  each  information  alleges  that 
the  defendant  therein  named  did  transfer  red  meat 
ration  stamps  to  the  party  therein  named  "otherwise 
than  in  a  way  permitted  and  otherwise  than  for  a 
purpose  permitted  by  any  ration  order". 

The  third  comit  of  each  information  also  alleges  a 
transfer  "otherwise  than  in  a  way  permitted  and 
otherwise  than  for  a  purpose  permitted  by  any  ration 
order".  (Tr.  pp.  2,  6.) 

The  demurrer  of  the  defendant  Belluomini  chal- 
lenged the  sulficiency  of  these  allegations  in  each 
count  of  the  information.  (Demurrer  of  defendant 
Belluomini,  paragraph  II,  subdivision  (c) ;  paragraph 
IV,  subdivision  (c)  ;  paragraj^h  VI,  subdivision  (e). 
Tr.,  pp.  11,  12,  13,  respectively.) 

Allegations  of  this  character  have  been  repeatedly 
held  to  be  mere  conclusions  of  the  pleader,  which  state 
no  facts  and  tender  no  issue. 

Of  the  many  decisions  which  hold  such  a  pleading 
fatally  defective,  we  cite  but  one,  which  we  deem 
conclusive  because  it  is  a  decision  of  this  Honorable 
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Court.  A  single  paragraph  from  the  opinion  of  the 
late  Judge  Rudkin  in  Johnson  v.  United  States,  294 
Fed.  753,  756,  will  suffice: 

''Again,  the  averment  that  the  plaintiff  in  error 
was  a  person  required  to  register  is  a  naked 
conclusion  of  law  at  best.  If  he  did  certain  things, 
or  engaged  in  certain  activities,  he  was  required 
to  register  as  a  matter  of  law ;  and,  if  he  did  none 
of  these  things,  he  was  not.  As  we  have  already 
seen,  the  coui-t  below  was  of  opinion  that  no  per- 
son can  possess  narcotics  lawfully  without  regis- 
tration, and  it  w^ould  be  going  a  long  way  indeed 
to  presume  that  the  grand  jury  did  not  fall  into 
the  same  error.  The  question  of  the  sufficiency 
of  a  similar  indictment  was  reserved  by  this 
court  in  Bacigalupi  v.  U.  S.  (CCA.)  274  Fed. 
367.  In  Pendleton  v.  U.  S.,  supra,  it  was  held 
that  a  like  indictment  was  defective.  A  contrary 
ruling  seems  to  have  been  made  without  discus- 
sion in  Miller  v.  U.  S.  (CCA.)  288  Fed.  816.  But 
it  would  seem  upon  principle,  as  well  as  upon  au- 
thority, that  w^here  a  crime  can  only  be  com- 
mitted by  a  pai'ticular  class  of  persons,  the  in- 
dictment should  show  upon  its  face  that  the 
defendant  belonged  to  that  class,  by  direct  aver- 
ment, not  as  a  mere  conclusion  of  law;  for  ex- 
ample, it  would  not  be  sufficient,  in  an  indictment 
for  illegal  voting,  to  charge  that  the  defendant 
was  not  a  qualified  voter,  without  setting  forth 
the  grounds  of  disqualification.  Quinn  v.  State, 
35  Ind.  485,  9  Am.  Rep.  754.  So  in  a  prosecution 
for  failure  to  register  mider  the  Selective  Service 
Act  (Comp.  St.  sees.  2044a-2044k)  we  apprehend 
it  would  not  be  sufficient  to  charge  that  the  de- 
fendant was  required  to  register.  The  indictment 
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or  information  should  go  further,  and  show  that 
he  was  one  of  the  particular  class  mentioned  in 
the  statute. 

For  these  reasons,  the  judgment  is  reversed, 
and  the  cause  is  remanded  to  the  court  below,  with 
insti-uctions  to  sustain  the  demurrer." 

The  information  in  the  case  at  bar  is  even  more 
vulnerable  than  that  in  the  Johnson  case.  It  might 
just  as  well  have  charged  in  general  terms  that  the 
defendant  violated  some  ration  order,  because  no 
details  of  the  violation  are  set  forth.  To  say  that  the 
accused  acquired  or  possessed  or  transferred  the 
stamps  ' '  otherwise  than  in  a  way  permitted  and  other- 
wise than  for  a  purpose  permitted  by  an}^  Ration 
Order",  is  a  bare  conclusion,  devoid  of  any  facts,  and 
violates  the  fundamental  principle  of  criminal  plead- 
ing that  an  indictment  must  state  the  facts  with  suffi- 
cient particularity  to  apprise  the  defendant  of  the 
precise  thing  with  which  he  is  charged,  and  to  enable 
the  Court,  and  not  the  pleader  to  determine  whether 
the  acts  charged  constitute  a  crune. 

United  States  v.  Bopp,  230  Fed.  723,  and  cases 
therein  cited. 

It  has  been  well  said  that  constitutional  provisions 
requiring  that  the  accused  be  informed  by  the  in- 
dictment of  the  nature  and  cause  of  the  accusation 
cannot  be  qualified  or  amended  by  decisions. 

Asgill  V.  United  States,  60  Fed.  (2d)  780. 

Consideration  of  this  point,  however,  is  necessary 
only  in  the  event  of  an  adverse  ruling  on  the  other 
grounds  which  heretofore  we  have  urged  against  the 
validity  of  the  information. 
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II. 

THE  EVIDENCE  WAS  INSUFFICIENT  TO  JUSTIFY  THE  CON- 
VICTION OF  EITHER  OF  THE  DEFENDANTS  XH'ON  ANY 
COUNT  OF  EITHER  INFORMATION. 

Belluomiiii's  Assigmneiit  No.  3, 

Ruggiero's  Assignment  No.  2: 

"That  the  evidence  taken  and  had  upon  the 
trial  of  the  said  cause  was  and  is  insufficient  to 
justify  the  verdict  or  order  of  the  court  finding 
this  defendant  guilty  on  the  said  Information,  or 
on  any  of  the  several  counts  thereof;" 

Belluomini's  Assignment  No.  4, 
Ruggiero's  Assignment  No.  3: 
"That  said  District  Court  erred  in  denying  the 
motion  of  defendants  to  dismiss;" 

Belluomini's  Assignment  No.  5, 

Ruggiero's  Assignment  No.  4: 

"That  said  District  Court  erred  in  ruling  that 
the  evidence  was  sufficient  to  justify  a  conviction 
upon  all  or  any  of  the  counts  in  the  said  Informa- 
tion." 

All  that  has  been  said  with  reference  to  the  failure 
of  the  indictment  to  charge  a  crime  may  be  repeated 
as  to  the  failure  of  the  evidence  to  prove  the  com- 
mission of  a  crime. 

The  testimony  shows  that  the  defendants  did  some- 
thing that  it  was  not  a  crime  against  the  United 
States  to  do,  and  fails  to  show  that  either  of  them 
knew  that  the  ration  stamps  mentioned  in  either  In- 
formation were  counterfeit. 
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In  addition  to  the  authorities  heretofore  cited,  we 
call  attention  to 

Gallagher  v.  United  States,  144  Fed.  87, 
in  which  it  is  held  that  in  a  prosecution  for  passing 
false  or  forged  national  bank  notes,  knowledge  that 
they  were  falsely  made  is  an  essential  element  of  the 
offense  and  there  must  be  some  evidence  of  such  knowl- 
edge, circumstantial  or  otherwise,  aside  from  proof  of 
the  naked  fact  that  the  spurious  note  was  passed. 


CONCLUSION. 

It  is  submitted  that  neither  of  the  Informations 
charges  either  of  the  appellants  with  any  crime,  and 
that  none  of  the  acts  that  the  defendants  are  charged 
with  doing  constitutes  any  crime  against  the  United 
States,  and  that  accordingly  the  several  judgments  ap- 
pealed from  should  be  reversed  and  the  causes  re- 
manded to  the  District  Court  with  directions  to  sus- 
tain the  demurrer  of  appellant  Belluomini  and  to  dis- 
miss and  set  aside  the  respective  Informations  and  to 
discharge  each  of  the  appellants  without  delay. 

Dated,  San  Francisco,  California, 
April  15, 1946. 

William  E.  Ferriter, 
Attorney  for  Appellayit, 
Amerigo  Belluomini. 
Walter  H.  Duane, 

Attorney  for  Appellant, 
Edgar  Bug giero. 
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Appellants, 


vs. 

United  States  of  America, 


Appellee. 


BRIEF  FOR  APPELLEE. 


The  appellants  Edgai'  Riiggiero  and  Amerigo  Belluo- 
mini were  tried  without  jury  before  the  United  States 
District  Court  for  the  Northern  District  of  California 
upon  informations  charging  them  with  the  unlawful 
acquisition,  possession  and  control  of  certain  forged 
and  counterfeited  red  meat  ration  stamps.  Copies  of 
the  informations  are  set  forth  at  page  2  and  page  6 
of  the  transcript  of  record.  The  appellants  were  ad- 
judged guilty  on  all  counts  and  appealed  from  the 
judgment  of  the  Court  below. 


STATEMENT  OF  FACTS. 

The  facts  are  substantially  those  set  forth  in  the 
opening  brief  for  appellants,  at  pages  10  to  20,  in- 
elusive.   In  brief,  however,  they  are  the  following : 

Early  in  May  of  1945,  tlie  appellant  Ruggiero,  man- 
ager of  the  Tmmel  Market,  San  Francisco,  California, 
purchased  8700  counterfeited  and  forged  ration 
stamps,  which  stamps  had  a  ration  point  value  of 
87,000,  for  a  price  of  $1820.00.  After  he  received  the 
stamps  he  tui-ned  5000  of  them  over  to  the  apjiellant 
Belluomini,  who  was  associated  with  him  in  another 
retail  meat  market  business,  and  deposited  the  remain- 
ing 3700  in  his  ration  bank  account  at  the  West  Poi'tal 
Branch  of  the  Bank  of  America,  San  Francisco,  Cali- 
fornia. The  appellant  Belluomini,  who  operated  a 
retail  butcher  shop  at  37th  Avenue  and  Balboa  Street, 
San  Francisco,  California,  transferred  2500  stamps, 
having  a  25,000  ration  point  value,  to  one  Leo  Mas- 
saglia,  an  employee  at  his  retail  butcher  shop,  who 
usually  prepared  his  ration  currency  deposit  slips. 
These  stamps  were  in  fact  deposited  at  the  Bank  of 
America  in  the  3700  block  of  Balboa  Street,  in  San 
Francisco.  The  appellant  Belluomini  later  directed 
his  employee  Massaglia  to  destroy  the  remaining  2500 
counterfeited  and  forged  ration  stamps.  There  is  no 
evidence  in  the  record  that  either  appellant  was  told 
of  the  counterfeit  nature  of  these  docmnents. 


ARGUMENT. 

ALL  OF  THE  CONTENTIONS  STATED  BY  APPELLANTS  UNDER 
I  OF  THEIR  BRIEF  HAVE  BEEN  SETTLED  ADVERSELY  TO 
THE  APPELLANTS  BY  THE  DECISIONS  OF  THE  SUPREME 
COURT   AND   THE  CIRCUIT  COURTS  OF  APPEALS. 

(a)  The  statutoi-y  basis  for  the  authority  to  ration  is  found 
in  Section  301  of  Title  III  of  the  Second  War  Powers 
Act  set  forth  in  the  footnotes  at  pages  30-33  of  the 
appellant's  brief. 

The  pertinent  language  (if  that  section  is  as  follows: 

"(a)(2)     *    *    *    Whenever   the    President    is 

satisfied  that  the  fulfil hnent  of  vequirements  for 

the  defense  of  the  United  States  will  result  in  a 

shortage  in  the  supjdy  of  any  material  or  of  any 

facilities  for  defense  or  for  priA\ate  account  or  for 

export,  the  President  may  allocate  such  material 

or  facilities  in  such  manner,  upon  such  conditions 

and  to  such  extent  as  he  shall  deem  necessary  or 

appropriate  in  the  public  interest  and  to  promote 

the  national  defense. 
******* 

*'(5)  Any  person  who  willfully  performs  any 
act  prohibited,  or  willfully  fails  to  perform  any 
act  required  by,  any  provision  of  this  subsection 
(a)  or  any  rule,  regulation,  or  order  thereunder, 
whether  heretofore  or  hereafter  issued,  shall  be 
guilt}'  of  a  misdemeanor,  and  shall,  upon  convic- 
tion, be  fined  not  more  than  $10,000  or  imprisoned 

for  not  more  than  one  year,  or  both. 

******* 

"(8)  The  President  may  exercise  any  power, 
authority,  or  discretion  conferred  on  him  by  this 
subsection  (a),  through  such  department,  agency, 
or  officer  of  the  Government  as  he  may  direct  and 
in  conformity  with  any  rules  or  regulations  which 
he  may  prescribe." 


The  contention  of  the  appellant  that  "any  mate- 
rial" must  be  held  to  exclude  food  is  somewhat  diffi- 
cult to  understand.  The  statement  in  appellant's  brief 
at  page  31  that  ''Congress  only  made  it  a  crime  to 
violate  the  provisions  of  the  Section  relating  to  con- 
tracts for  the  building  of  warships  and  planes  and 
priorities  and  allocations  thereof"  is  simply  not  borne 
out  by  the  very  text  of  the  section  printed  at  pages 
30-33  of  the  appellant's  brief,  and  needs  no  further 
discussion. 

This  Court  has  only  recently  recognized  the  validity 
of  Ration  Order  No.  8  in  a  civil  case  in  which  it  held 
that  the  Administrator  was  entitled  to  an  injunc^tion 
against  sales  of  rationed  meats  witliout  ohtaining 
point  values.   Bowles  v.  Qnon,  154  F.  (2d)  72. 

Criminal  convictions  for  the  violation  of  food  ra- 
tioning orders  have  been  sustained  in  Coleman  v. 
United  States,  153  F.  (2d)  400  (CCA.  (])  (meat 
ration  points),  and  United  States  v.  Sehnoll,  142  F. 
(2d)  704  (CCA.  7)  (ration  points  for  canned  goods). 

The  constitutionality  of  the  machinery  set  up  by  the 
Act,  the  Executive  Orders,  and  orders  for  rationing 
materials  generally  was  upheld  by  the  Sujireme  Court 
in  L.  P.  Steuart  v.  Bowles,  322  U.  S.  398,  64  S.  Ct. 
1097,  and  the  constitutionality  of  Ration  Order  No.  16, 
relating  to  dealers  in  industrial  foods,  was  u])heldby  a 
three-judge  court  in  Walter  Brown  and  Sons  v. 
Bowles,  58  F.  Supii.  323. 

In  numerous  other  cases  the  courts  have  u])held  the 
Administrator's    right    to    suspend    license    of    food 


dealers  foi-  violation  of  food  rationing  orders.  Among 
such  cases  are: 

Bowle.s  V.  Lev's  Ice  Cream,  Inc.,  148  F.   (2d) 

113  (C.A.D.C.)  (restaurant  case)  ; 
Country  Garden  Market  v.  Botvles,  141  F.  (2d) 
540  (C.A.D.C.),  ('ort.  den.  64  S.  C^t.  1264 
(Food  Ration  Order  No.  16) ; 
Gallagher  Steak  House  v.  Bowles,  142  F.  (2d) 
530  (CCA.  2),  cert.  den.  64  S.  Ct.  1288 
(restaurant  case). 

Appellant's  contention  that  Congress  could  not 
validly  impose  criminal  liability  for  a  violation  of  a 
3'egulation  or  order  of  the  Administrator  has  been  set- 
tled adversely  to  the  a])pellant  by  the  decision  of  the 
Supreme  Court  in  Kraus  Bros.  v.  United  States,  66 
S.  Ct.  705.  We  quote  footnote  4  from  the  opinion  of 
the  Supreme  Court: 

''4.  Section  205(b)  is  somewhat  inartistically 
drawn.  It  does  not  specifically  imjiose  criminal 
liability  on  those  who  violate  the  regulations  and 
orders  of  the  Administrator.  But  the  hurdle  of 
United  States  v.  Eaton,  144  U.S.  677,  is  cleared 
by  the  reference  in  Section  205(b)  to  Section  4, 
which  makes  it  unlawful,  among  other  things,  to 
sell  or  deliver  any  conunodity  in  violation  of  any 
regulation  or  order.  See  In  re  Kollock,  165  U.S. 
526;  United  States  v.  Grimaud,  220  U.S.  506; 
United  States  v.  George,  228  U.S.  14;  Singer  v. 
United  States,  323  U.S.  338.  Congress  has  subse- 
quently emphasized  this  reference  even  more 
clearly  when  in  adding  Section  204(e)(1)  to  the 
Emergency  Price  Control  Act,  it  spoke  of  a  crim- 
inal proceeding  'brought  pursuant  to  section  205 


involving  alleged  violation  of  any  provision  of 
any  regulation  or  order  issued  imder  section  2.' 
Section  107(b),  Stabilization  Extension  Act  of 
1944,  58  8tat.  639.  See  also  Section  6,  Act  of 
June  30,  1945,  Public  Law  108,  amending  Section 
204(e)(1)  of  the  Emergency  Price  Control  Act." 

InRandall  v.  United  States,  148  F.  (2d)  234  (CCA. 
5),  cert.  den.  65  S.  Ct.  1579,  the  Court  upheld  a  crim- 
inal conviction  for  dealing  in  gasoline  ration  coupons, 
stating : 

''The  Congress  acted  within  constitutional 
bounds  when  it  delegated  the  power  to  fix  and 
define  crimes  and  penalties  for  crimes,  as  provided 
in  the  Act  here  under  consideration.  Such  legis- 
lation was  not  an  miauthorized  delegation  of  legis- 
lative power.  Shreveport  Engraving  Co.  v.  United 
States,  5  Cir.,  143  F.  2d  222,^  certiorari  denied,  65 
S.  Ct.  82;  United  States  v.  Randall,  2  Cir.,  140  F. 
2d  70;  O'Neal  v.  United  States,  6  Cir.,  140  F.  2d 
908;  151  A.L.R.  1474;  Gallagher's  Steak  House  v. 
Bowles,  2  Cir.,  142  F.  2d  530;  Hirabayashi  v. 
United  States,  320  U.  S.  81,  63  S.  Ct.  1375,  88  L. 
Ed.  1774;  Fred  Toyosaburo  Korematsu  v.  United 
States,  323  U.  S.  214,  65  S.  Ct.  193." 

(b)  The  contention  of  the  appellants  that  the  informations 
are  defective  because  of  the  failure  to  charg-e  knowledge 
that  the  ration  stamps  were  counterfeit,  is  without 
merit. 

The  informations  were  predicated  on  Sections  2.5 
and  2.6  of  General  Ration  Order  No.  8,  which  provide : 
"Sec.  2.5.     No  person  shall  acquire,  use,  permit 
the  use  of,  transfer,  i)ossess  or  control  any  coun- 
terfeited or  forged  ration  document  under  eircum- 


stances  whicli  would  be  in  violation  of  Section  2.6 
if  the  (lociinient  wore  g'eniiine  or  if  he  knows  or 
has  reason  to  believe  that  it  is  counterfeited  or 
forged." 

''Sec.  2.6.  Acquisition,  use,  transfer  or  posses- 
sion of  ration  document.  No  person  shall  acquire, 
use,  pei-mit  the  use  of,  possess  or  control  a  ration 
document  excej^t  the  person,  or  the  agent  of  the 
person,  to  whom  such  ration  document  was  issued, 
or  by  whom  it  was  acquired  in  accordance  with  a 
ration  order  or  exce])t  as  otherwise  provided  by  a 
ration  order.  No  person  shall  use  or  transfer  a 
token  or  other  ration  document  except  in  a  way 
and  for  a  ])urpose  permitted  by  a  ration  order." 

Exactly  the  same  contention  was  made  in  United 
States  V.  Tohin,  149  F.  (2d)  534,  cert,  den.,  66  S.  Ct. 
46.  The  Court  said  (at  page  536) : 

"We  are  clearly  of  the  opinion,  how^ever,  that  it 
w^as  not  necessary  for  the  government  to  allege  or 
prove  such  knowledge  under  the  circumstances  of 
the  instant  case.  The  fallacy  of  defendant's  con- 
tention lies  in  his  failure  to  recognize  that  Sec. 
2.5  is  directed  at  two  distinct  situations :  (1)  where 
the  counterfeited  or  forged  coupons  are  possessed 
or  transferred  under  circumstances  which  would 
be  a  violation  of  Sec.  2.6  if  they  were  genuine,  and 
(2)  where  such  coupons  are  possessed  or  trans- 
ferred with  knowledge  or  reason  to  believe  that 
they  are  counterfeited  or  forged. 

"The  charge  was  predicated  upon  the  first  situa- 
tion. Proof  of  knowledge  was  therefore  unneces- 
sary. Obviously,  Sec.  2.6  is  directed  at  the  posses- 
sion and  use  of  genuine  coupons  acquired  in  a 
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maimer  other  than  as  provided  by  regulation.  Evi- 
dently it  does  not  relate  to  counterfeited  or  forged 
coupons.  This  is  the  purpose  of  Sec.  2.5,  and 
under  the  first  situation  described  in  this  section 
it  is  a  violation  if  such  coupons  are  acquired 
under  circumstances  which  would  be  a  violation  of 
Sec.  2.6  if  they  were  genuine.  In  other  words,  the 
use  or  possession  of  such  coupons  under  such 
circumstances  is  unlawful,  irrespective  of  any 
knowledge  as  to  their  spurious  character." 

(c)  The  informations  were  suflScient  in  stating  that  the 
defendants  had  not  acquired  the  ration  documents  in 
accordance  with  the  provisions  of  any  ration  order  and 
had  transferred  them  otherwise  than  in  a  way  permitted 
or  for  a  purpose  permitted  by  any  ration  order. 

In  practically  every  criminal  conviction  for  the  vio- 
lation of  I'ation  orders  the  informations  were  couched 
in  the  same  or  similar  language.  See  particularly 
Randall  v.  United  States,  148  F.  (2d)  234  (CCA.  5), 
cert.  den.  65  S.  Ct.  1579,  and  United  States  v.  Tobin, 
149  F.  (2d)  534  (CCA.  7),  cert.  den.  66  S.  Ct.  46. 

(d)  The  evidence  was  sufficient  to  justify  the  conviction. 

The  only  particular  in  which  the  appellants  claim  a 
lack  of  evidence  to  justify  a  conviction  was  the  lack 
of  knowledge  on  the  part  of  the  appellants  that  the 
ration  stamj)s  mentioned  in  either  information  were 
counterfeit.  (Appellants'  Opening  Brief,  pages  47,  48.) 
This  argument  regarding  a  proposed  deficiency  in 
proof  is  completely  answered  under  the  authority  of 
United  States  v.  Tobin,  supra. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  informations 
are  sufficient  to  sustain  the  conviction,  that  the  lower 
Court  committed  no  error,  and  that  the  judgment 
should  be  affirmed. 

Dated,  San  Francisco,  California, 
June  5, 1946. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

United  States  Attorney, 

Reynold  H.  Colvin, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 


(Supplement  Follows.) 


Supplement 

REVISED  RATION  ORDER  16. 

Part  1407,  liationhn)  of  Food  mid  Food  Products: 
"See.  2.3.  How  points  cut  given  up  by  a  consumer — 
(a)  ^1  consumer  uses  stamps.  A  consumer  gives  up 
points,  when  he  acHjuires  foods  covered  by  this  order, 
by  surrendering  i-ed  'stamj)s'  from  his  War  Ration 
Book  Foul'. 

'*(b)  Stamps  mai/  he  used  on] if  during  certain 
periods.  Eacli  stamp  in  War  Ration  Book  Four  is 
good  only  during  a  certain  period,  and  a  consumer 
may  use  it  only  during  that  period.  The  combination 
of  letter  and  number  ])rinted  on  the  stamps  serves  to 
indicate  the  time  when  the  stamp  may  be  used  by 
consmners.  The  ])eriods  during  which  stamps  in  War 
Ration  Book  Four  may  be  used  will  be  fixed  in  a 
supplement  to  this  order.  (T'ransfers  of  'meat'  by 
farm  slaughterers  to  consmners,  covered  in  section 
3.2,  are  excepted  from  this  rule.) 

"(c)  General  rules  for  the  use  of  stamps  by  con- 
sumers. A  consumer  must  give  up  stamps  worth 
exactly  the  point  value  of  the  foods  covered  by  this 
order  which  he  acquires,  except  that  fractional 
amounts  are  to  be  handled  in  the  way  described  in 
section  10.6.  Red  stamps  in  War  Ration  Book  Four 
are  worth  10  points  each,  regardless  of  the  number 
printed  on  them.  Stamps  must  be  given  up  at  the 
time  the  foods  are  acquired.  The  stamps  may  be  used 
by  a  consmner  only  if  torn  out  of  the  war  ration  book 
in  the  presence  of  the  person  who  is  selling  or  ti'ans- 
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ferring  the  foods.  A  stamp  may  be  used  only  to  get 
foods  covered  by  this  order  for  the  consumer  from 
whose  book  it  is  taken,  or  for  use  at  a  table  at  which 
he  eats. 

*'(d)  A  c<)}isumer  also  uses  certificates  and  ration 
coupons.  Any  consumer  to  whom  a  'board'  issues  a 
'certificate'  or  ration  coupon  may  use  it  to  acquire 
foods  covered  by  the  order,  just  as  stamps  are  used. 
However,  a  consumer  may  give  uj)  the  certificate  or 
ration  coupon  at  or  before  the  time  when  the  foods 
are  acquired.  The  number  of  points  a  certificate  or 
ration  coupon  is  worth  is  shown  on  that  certificate  or 
ration  coupon.  A  consumer  to  whom  a  certificate  has 
been  issued  must  sign  his  name  on  the  back  before  he 
may  use  it. ' ' 

''Sec.  10.1.  Only  retailers,  wholesalers,  and  primary 
distributors  may  transfer  foods  covered  by  this  order. 
(a)  Begimiing  March  29,  1943,  only  'retailers,' 
'wholesalers,'  and  'primary  distributors'  may  sell  or 
'transfer'  'foods  covered  by  this  order.'  (Certain 
transactions  between  'consumers,'  covered  in  section 
2.2  are  excepted  from  this  rule.  Certain  other  excep- 
tions are  covered  in  Article  III  and  Article  XI.)" 

"Sec.  10.3.  Transfers  to  retailers,  wholesalers  and 
primary  distributors  after  April  10, 1943  may  be  made 
only  for  points,  (a)  Beginning  April  11,  1943,  no 
person  may  sell  or  transfer  foods  covered  by  this 
order  to  a  retailer,  wholesaler,  or  primary  distributor, 
and  no  retailer,  wholesaler  or  primary  distributor 
may  buy  or  acquire  those  foods,  unless  points  are 
given  up  in  the  way  this  order  requires.   (The  word 
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'transfer',  as  it  is  defined,  means  to  sell,  as  well  as  to 
transfer  in  other  ways.  The  word  'acquire'  means  to 
buy,  as  well  as  to  get  in  other  ways.  Therefore,  the 
only  words  which  will  {generally  be  used,  in  later  sec- 
tions, are  'transfer'  and  'acquire'.) 

"The  rules  covering  various  kinds  of  transactions 
are  set  forth  in  the  sections  which  follow." 

"Sec.  10.4.  I  low  f()()(U  covered  by  this  order  are 
transferred  to  consumers — (a)  General.  Foods  cov- 
ered by  this  order  may  be  transferred  to  a  consumer, 
and  may  be  acquired  by  him,  only  if  he  gives  up  to 
tile  seller  or  transferor,  points  exactly  equal  to  the 
point  value  of  the  food  transferred,  except  that  frac- 
tional amounts  are  to  be  handled  in  the  way  described 
in  section  10.6.  (Certain  transactions  between  con- 
sumers covered  in  section  2.2  are  exce])ted  from  this 
rule.  Certain  other  exceptions  are  covered  in  Article 
III  and  Article  XI.)  If  the  consmner  is  unable  to 
give  uj)  points  exactly  equal  to  the  point  value  of  the 
foods  acquired  by  him  because  he  does  not  have 
'stamps,'  certificates,  ration  coupons,  or  ration  checks 
of  sufiicienth^  small  value  to  make  up  the  proper 
amount,  he  may  give  up,  and  the  transferor  may 
accept  stamps,  certificates,  ration  coupons,  or  ration 
checks  of  the  nearest  higher  value  and  the  transferor 
must  return  the  excess  points  to  the  consumer  in  the 
form  of  tokens." 

"Sec.  10.8.  Transferor  may  not  use  points  he  re- 
ceives in  advance  until  foods  are  transferred,  (a)  A 
transferor  may  receive  points  from  his  transferee 
before  he  actually  transfers  the  foods  covered  by  this 
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ordei'.  In  that  case,  he  may  not  use  j^oints  so  received, 
to  get  other  such  foods,  until  he  has  actually  trans- 
ferred to  the  transferee  foods  worth  that  number  of 
points. ' ' 

"Sec.  16.8.  Hcnv  ration  coupons  are  issued — (a) 
General.  Whenever  a  district  office,  or  the  Washing- 
ton Office  of  the  Office  of  Price  Administration,  or  any 
other  person,  is  authorized  to  issue  one  or  more  certifi- 
cates or  checks  to  any  person,  it  shall,  unless  otherwise 
directed  by  the  Office  of  Price  Administration,  issue 
ration  coupons  instead,  if  he  is  not  entitled  to  have  a 
ration  bank  account,  or  whose  ration  bank  account  has 
been  closed  under  section  9.6  of  this  order.  However, 
ration  coupons  may  be  issued  to  an  industrial  con- 
sumer whether  or  not  he  has  a  ration  bank  account 
and  to  a  retailer  who  does  not  have,  and  is  not  re- 
quired to  have,  a  ration  bank  account. 

******* 

"(b)  How  ration  coupons  are  issued  and  used. 
Ration  coupons  are  coupons  designated  'ration  cou- 
jjons'  which  are  issued  in  denominations  of  1,  5,  20, 
100  and  1,000  points  by  the  Office  of  Price  Adminis- 
tration. Red  ration  coupons  may  be  used  for  the 
acquisition  of  all  foods  covered  by  this  order.  They 
need  not  be  endorsed,  and  are  good  at  any  time.  In  all 
other  respects  they  may  be  used  in  the  same  way  as 
'stamps',  certificates  and  ration  checks.  However,  a 
person  who  does  not  have  and  is  not  required  to  have 
a  ration  bank  accoinit  may  use  ration  cou})ons  to  give 
change  to  any  person  other  than  a  consumer,  but  he 
may  use  for  this  pur^jose  only  ration  coupons  having 


denominations  of  1,  5,  or  20  points.  (This  does  not 
affect  the  rule  that  a  person  who  has  or  is  required  to 
have  a  ration  bank  account  may  give  up  or  return 
j)oints  only  in  the  form  ol'  a  check.  The  only  exception 
to  that  rule  is  in  the  use  of  tokens  to  give  change  to 
consumers.) " 

''Sec.  20.1.     Additional  prohibitions.   *  *  * 

"  (d)  No  ])erson  may  transfer  foods  covered  by  this 
order  for  a  stamji,  token,  certiticate  or  ration  check  if 
he  knows  or  has  reason  to  belive  that  it  is  not  valid  or 
that  the  person  tendering  it  is  not  entitled  to  use  it." 
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ignoring  those  wliicli  appellants  did  make.  Both  the 
time  and  the  space  allotted  by  the  rules  of  this  hon- 
orable Court  for  appellants  to  reply  are  extremely 
brief;  but  they  are  both  amjDly  sufficient  in  which 
completely,  decisively,  conclusively  and  finally  to 
refute  and  dispose  of  every  contention  made  by  the 
Government. 


I. 

APPELLEE  MAKES  NO  ATTEMPT  TO  ANSWER  THE  ARGUMENT 
OF  APPELLANTS  THAT  THE  VIOLATION  OF  A  RATIONING 
ORDER  IS  NO  CRIME,  BECAUSE  CONGRESS  HAS  PRE- 
SCRIBED NO  PENALTY  FOR  SUCH  VIOLATION. 

We  made  it  sufficiently  clear,  we  think,  in  our 
Opening  Brief,  that  the  alleged  crime  of  which  these 
defendants  have  been  convicted  was  not  created  by 
Congress  but  by  the  Price  Administrator  himself. 
(See  Appellants'  Opening  Brief,  pp.  22-23.)  We 
there  set  forth  the  history  of  war  powers  legislation, 
quoting  the  pertinent  provisions  of  the  statutes  and 
the  executive  and  administrative  orders  in  haec  verba. 

It  must  be  borne  in  mind  that  we  are  here  dealing 
with  a  case  where  men  are  being  subjected  to  punish- 
ment for  crime,  and  that  there  must  be  a  clear  legis- 
lative basis  to  support  a  charge  of  crime. 

U.  S.  V.  George,  228  U.  S.  14,  33  S.  Ct.  411, 
57  L.ed.  712. 

Crimes  cannot  be  created  by  intendment,  inference, 
or  presmnption, 

"Crimes  are  not  to  be  built  up  by  courts  with 
the  aid  of  inference,  implication  and  strained  in- 
terpretation, and  penal  statutes  nuist  be  construed 
to  reach  no  further  than  their  words;  no  person 
can  be  made  subject  to  them  by  implication." 

People  v.  Zimhrolt,  35  Cal.  App.  (2d)  745,  91 
Pac.  (2d)  252; 

Ex  parte  Tiving,  188  Cal.  261,  204  Pac.  1082. 

''Constructive  crimes — crimes  built  up  by 
Courts  with  the  aid  of  inference,  implication  and 


strained  interpretation — are  repugnant  to  the 
spirit  and  letter  of  English  and  American  crim- 
inal law." 

E,r  imifc  McXultn,  11  Cal.  1()4,  1()8,  19  Pac. 
237. 

That  there  is  no  legislative  basis  for  the  prosecution 
of  appellants  in  the  case  at  bar  is  shown  beyond  all 
cavil  in  our  opening  brief.  The  matters  there  pre- 
sented in  that  behalf  may  be  summarized  as  follows: 

The  Congress  of  the  United  States  never  passed 
any  act  specifically  authorizing  the  President  of  the 
United  States,  or  any  person  deputized  by  him,  to 
ration  food.  No  such  power  was  conferred  upon  the 
Price  Administrator  by  the  Emergency  Price  Con- 
trol Act  of  1942  which,  with  all  of  its  plenteous  dele- 
gation of  powers,  onh^  authorizes  the  Price  Admini- 
strator to  fix  maximmn  rents  for  housing  accommda- 
tions  and  maximum  prices  that  may  be  charged  for 
commodities.  The  act  gives  him  no  power  to  say  what 
quantity  of  any  commodity  may  be  sold  or  purchased. 
This  statement,  made  in  our  opening  brief  (p.  22),  is 
not  denied  by  counsel  for  the  Grovernment. 

The  powers  of  the  Price  Administrator  in  the 
matter  of  the  rationing  of  food  rest  upon  no  statute 
at  all,  but  upon  an  executive  order  or  proclamation 
issued  by  the  President  of  the  United  States  (Execu- 
tive Order  9280),  which  is  set  forth  at  page  27  of 
Appellants'   Opening  Brief. 

This  order  bears  date  of  December  5,  1942,  Prior  to 
that  date  Congress,  on  December  18,  1941,  had  passed 


what  is  commonly  known  as  the  First  Wav  Powers 
Act  (U.S.C.A.  Title  50,  appendix,  Sec.  601-622),  and, 
on  March  27,  1942,  the  so-called  Second  War  Powers 
Act,  the  pertinent  portion  of  which  is  printed  in  its 
entirety  in  a  footnote  in  appellant's  opening  brief,  (pp. 
30-33.)  The  First  War  Powers  Act  authorizes  the 
President  to  redistribute  the  functions  of  govern- 
mental executive  agencies  "for  the  more  efficient 
exercise  and  more  efficient  administration  by  the 
President  of  his  powers  as  Conmiander-in-Chief  of 
the  Army  and  Navy."  The  First  War  Powers  Act  is 
not  a  penal  statute,  but  is  an  emergency  grant  of 
power  to  the  President,  and  contains  the  proviso 
that  the  authority  granted  "shall  be  exercised  only  in 
matters  relating  to  the  conduct  of  the  present  war." 
The  Second  War  Powers  Act  contains  but  one  penal 
provision;  to-wit,  that  which  is  set  forth  in  section 
a(l)  of  the  Act,  paragraph  5.  The  most  casual  reading 
of  this  section  should  demonstrate  to  any  lawyer  hav- 
ing the  most  elementary  knowledge  of  the  rules  of 
statutory  construction,  and,  indeed,  to  any  intelligent 
layman,  that  the  section  deals  in  its  entirety  with 
contracts  and  allocations  "for  the  acquisition,  con- 
struction, repair,  or  alteration  of  complete  naval  ves- 
sels or  aircraft  or  any  part  thereof,  etc."  Tucked 
away,  as  it  were,  in  paragraph  2  of  the  Act  is  the 
following  language,  quoted  at  page  3  of  the  Brief 
for  Appellee: 

"Whenever  the  President  is  satisfied  that  the 
fulfillment  of  requirements  for  the  defense  of  the 


United  States  will  result  in  a  shortage  in  the 
supply  of  any  material  or  of  any  facilities  for 
defense  or  for  private  account  or  for  export,  the 
President  may  allocate  such  material  or  facilities 
in  such  manner,  upon  such  condititons  and  to 
such  extent  as  he  shall  deem  necessary  or  appro- 
priate in  the  public  interest  and  to  promote  the 
national  defense." 

How  it  could  be  contended  by  any  lawyer  who 
valued  his  reputation  for  sanity  that  this  language 
refers  to  anything  else  than  defense  materials,  or  that 
it  has  any  reference  whatsoever  to  food,  beggars  our 
comprehension.  It  is  an  elementary  rule  of  law,  gen- 
erally understood  by  the  Courts  and  members  of 
the  profession,  that  a  statute  must  be  read  and  con- 
sidered as  a  whole,  in  order  that  the  true  legislative 
intent  may  be  determined. 

The  section  of  the  statute  quoted  b.v  counsel  for  the 
Government  does  not  mention  food.  The  two  words 
used,  each  being  used  twice,  are  "material"  and  "facil- 
ities." Certainly,  to  the  mind  of  the  ordinary  person 
of  conmion  understanding,  a  statute  dealing  with 
material  and  facilities  is  not  a  statute  dealing  with 
food,  in  the  absence  of  some  language  that  would 
express  such  an  intention  on  the  part  of  the  legisla- 
tive body.  We  submit,  therefore,  that  this  Court  is 
bound  to  apply  the  rule  of  noscitur  a  sociis,  which 
should  be  invoked  wiiere  there  is  a  doubt  as  to  the 
meaning  of  a  word  or  expression  used  by  the  legis- 
lative body  in  enacting  a  statute,    The  color  and  con- 


tent  of  the  doubtful  words  of  a  statute  are  governed 
by  the  setting  or  the  associated  words. 

First  National  Bank  and  Trust  Co.  v.  Beach, 

301  U.  S.  435; 
Russell  Motor  Car  Co.  v.  United  States,  261 

U.  S.  514,  43  S.  Ct.  428,  67  L.ed.  788; 
Neal  V.  Clark,  95  U.  S.  704,  24  L.ed.  586; 
United  States  v.  Baumgartner,  259  Fed.  722. 

It  has  been  held  by  this  Court  that  in  construing  a 
statute,  the  Court  must  ascertain  the  legislative  intent, 
not  by  taking  the  word  or  clause  in  question  from  its 
setting  and  viewing  it  apart,  but  by  considei'ing  it  in 
connection  with  its  context,  the  general  purposes  of 
the  statute,  the  occasion  and  circumstances  of  its  use, 
and  other  appi'opriate  tests  for  the  ascertainment  of 
the  legislative  will. 

Carter  v.  Liquid  Carbonic  Pacific  Corpn.,  97 
Fed.  (2d)  1. 

Applying  this  doctrine  and  looking  to  the  context  of 
section  A  of  the  Second  War  Powers  Act,  we  find 
that  section  primarily  authorizes  the  Secretary  of  the 
Navy,  "to  negotiate  contracts  for  the  acquisition, 
construction,  repair  ov  alteration  of  complete  naval 
vessels  or  aircraft  or  any  portion  thereof."  Divers 
provisions  are  contained  with  reference  to  such  con- 
tracts, and  a  prior  statute  which  provides  conditions 
for  purchases  of  supplies  and  the  making  of  contracts 
by  the  United  States,  enacted  June  30,  1936,  is 
referred  to.  Paragraph  2  deals  with  deliveries  of  ma- 
terial under  contracts  or  orders  of  the  Army  or  Navy. 


Ininiediately  thereafter  follows  the  quoted  language 
upon  wliicli  counsel  for  the  Government  relies.  Cer- 
tainly if  this  pai-agraph  is  to  be  known  from  its  as- 
sociates, it  lu\s  no  reference  whatsoever  to  the  ration- 
ing of  the  food  supply  of  the  nation;  and  ex  neces- 
sitate the  penal  provisions  contained  in  paragraph  5 
of  tlie  section  have  no  reference  whatever  to  tlie  vio- 
lation of  ordei's  rationing  food.  These  orders,  as  here- 
tofore shown,  and  indeed  the  whole  subject  of  food 
rationing,  are  not  provided  for  by  any  statute,  but  the 
power  claimed  was  one  assumed  by  the  President  of 
the  United  States  on  the  assumption  that  he  possessed 
that  power  mider  the  Constitution  and  laws  of  the 
United  States  as  Commander-in-Chief  of  the  armed 
forces.  It  is  significant  that  the  presidential  procla- 
mation makes  no  mention  of  either  of  the  war  powers 
acts.  All  this  was  pointed  out  in  the  opening  brief 
of  appellants,  and  counsel  for  the  Government  are 
compelled  to  rely  upon  the  penal  provisions  of  para- 
graph 5  of  section  A  of  Title  III  of  the  Second  War 
Powers  Act  alone.  It  is  the  mere  ipse  dixit  of  coimsel 
that  this  penalty  applies  to  cases  of  food  rationing, 
and  they  fail  to  point  out  any  other  penal  statute 
which  makes  it  a  crime  to  violate  a  rationing  order, 
for  the  good  and  sufficient  reason  that  no  such  statute 
exists. 


II. 

NO  FEDEEAL  COURT  HAS  EVER  HELD  ADVERSELY  TO  THE 
CONTENTION  OF  APPELIxANTS  THAT  CONGRESS  HAS 
FIXED  NO  PENALTY  FOR  DISOBEDIENCE  OF  A  RATION- 
ING ORDER. 

A  number  of  decisions  are  cited  by  counsel  for  the 
Government,  but  none  of  them  passes  upon  the  ques- 
tion here  involved.  Most  of  them  are  not  even  re- 
motely in  point.  We  shall  deal  with  them  in  the 
order  set  forth  in  the  brief  of  appellee. 

Bowles  V.  Quon,  154  Fed.  (2d)  72,  was,  as  stated 
by  counsel,  a  civil  case,  in  which  it  was  ruled  that 
the  Administrator  was  entitled  to  an  injunction 
against  sales  of  rationed  meats  without  obtaining 
point  values, 

Coleman  v.  United  States,  153  Fed.  (2d)  400,  was 
a  prosecution  for  making  false  statements  in  a  matter 
within  the  jurisdiction  of  a  department  or  agency 
of  the  United  States,  and  of  violating  a  ration  order. 
Only  one  point  was  urged  by  the  appellant  as  a 
ground  for  the  reversal  of  his  conviction,  to-wit,  that 
information  and  documents  obtained  from  him  by 
the  Office  of  Price  Administration  could  not  be  used 
against  him  in  a  criminal  proceeding.  The  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  ruled  ad- 
versely to  this  contention.  The  point  that  Congress 
never  had  made  the  violation  of  a  ration  order  a 
crime  is  not  discussed  in  the  opinion,  undoubtedly 
for  the  reason  that  it  was  never  raised  by  counsel 
or  called  to  the  attenttion  of  the  Court.     The  jDoint 


of  the  cliscussion  was  tliat  the  use  of  defendant's 
own  records  to  i)rove  his  failure  to  keep  proper  data 
did  not  infringe  u])on  the  rule  against  self-crimina- 
tion. The  ])oint  that  defendant  w^as  not,  and  could 
not  be,  guilty,  because  Congress  had  not  seen  fit  to 
make  any  of  his  acts  punishable  as  a  crime,  was  not 
before  the  Court,  and  was  not  j)assed  upon. 

Identical  connnent  may  be  made  on  United  States 
V.  SchnolJ,  142  Fed.  (2d)  704.  The  defendant  was 
there  charged  with  selling  twenty-four  cans  of 
peaches  to  a  woman  who  acted  as  an  agent  provoca- 
teur for  some  federal  officer,  without  taking  a  ration 
stamp  from  the  purchaser.  The  defendant  made  the 
very  plausible  defense  of  entrapment  and  the  equally 
I)lausible  contention  that  the  evidence  was  insufficient. 
We  need  not  comment  upon  the  justice  of  the  de- 
cision, because  whether  just  or  mijust,  it  has  no 
bearing  on  the  case  at  bar.  It  was  not  suggested  to 
the  Circuit  Court  of  Appeals  of  the  Seventh  Circuit 
that  the  defendant  was  charged  with  something  which 
was  not  a  crime. 

We  temporarily  pass  Steuart  v.  Bowles,  322  U.  S. 
398,  64  S.  Ct.  1097,  88  L.ed.  1350,  for  the  reason  that 
we  shall  presently  show  that  it  settles  the  question 
here  involved  against  the  Government. 

Broirii  and  Sons  v.  Boirlcs,  58  Fed.  (2d)  322,  was 
a  decision  in  an  injunction  matter  by  a  nisi  priiis 
■Court. 

Bowles  V.  Lee's  Ice  Cream  Inc.,  148  Fed.  (2d)  113, 
Count !j  Garden  Market  v,  Boivles,  141  Fed.  (2d)  540, 
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and  Gallagher  State  House  v.  Bowles,  142  Fed.  (2d) 
530,  all  involved  suspension  of  licenses  of  food  dealers 
and  not  criminal  prosecutions.  After  citing  these 
decisions,  the  United  States  Attorney  says  (Brief  for 
Appellee,  p.  5)  : 

** Appellant's  contention  that  Congress  could 
not  validly  impose  criminal  liability  for  a  viola- 
tion of  a  regulation  or  order  of  the  Administrator 
has  been  settled  adversely  to  the  appellant  by 
the  decision  of  the  Supreme  Court  of  the  United 
States  in  Kraus  Bros.  v.  United  States,  66  S.  Ct. 
705." 

To  this  statement  there  are  two  answers: 

First,  appellants  did  not  contend  that  Congress 
could  not  validly  impose  criminal  liability;  their  con- 
tention was  that  Congress  did  not  impose  criminal 
liability,  for  a  violation  of  a  ration  order. 

Second,  Kraus  Bros.  v.  United  States,  supra,  was 
a  prosecution  for  violating,  not  a  ration  order,  but  a 
price  order  of  the  Price  Administrator.  Congress  and 
not  the  Administrator  has  made  it  a  crime  to  vio- 
late a  price  regulation  order.  In  fixing  prices,  as 
heretofore  shown,  the  Administrator  acts  under  the 
Emergency  Price  Control  Act,  penalties  for  the  vio- 
lation of  which  are  fixed  by  Congress.  But  when  the 
Administrator  made  a  ration  order  (tliis  Court  knows 
judicially  that  the  only  commodity  now  rationed  is 
sugar),  he  acted  under  the  presidential  proclamation, 
assumed  to  be  issued  undei'  the  authority  of  the  war 
powers  act,  which  prescribed  no  penalty. 
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Randall  v.  United  States,  148  Fed.  (2d)  234,  also 
cited  by  the  United  States  Attorney,  sliould  be  wholly 
disregarded  because  it  contains  a  statement  which  is 
demonstrably  at  variance  with  the  decision  of  every 
other  Couii:  which  has  ever  i)assed  upon  a  similar 
question  of  constitutional  law.  The  sentence  which  we 
refer  to  reads: 

''The  Congress  acted  within  constitutional  bounds 
when  it  delegated  the  power  to  fix  and  define  crimes 
and  penalties  for  crimes,  as  provided  in  the  act  here 
under  construction. ' ' 

This  statement  is  a  gigantic  error. 

First,  if  there  is  a  single  principle  of  constitutional 
law  irrevocably  settled,  it  is  that  Congress  cannot 
delegate  the  power  to  fix  and  define  crimes  and  pen- 
alties for  crimes.  It  may  delegate  the  power  to  make 
rules  and  regulations,  and  to  provide  that  a  violation 
of  such  rules  and  regulations  shall  be  a  criminal 
offense ;  but  Congress,  and  not  the  rulemaking  officers, 
must  say  that  the  act  is  criminal;  Congress  and  not 
the  official,  must  provide  the  extent  of  the  punish- 
ment. If  the  statement  in  Randall  v.  United  States, 
is  the  law,  then  Congress  can  confer  upon  any  official, 
from  the  President  of  the  United  States  down  to 
every  petty  officer,  the  power  to  create  crimes  and 
misdemeanors  and  to  fix  the  penalty  at  anything 
from  the  payment  of  a  small  fine  to  death.  If  such 
be  the  law,  the  doctrine  of  separation  of  powers  which 
is  the  very  basis  of  constitutional  government  is 
swept  away  in  one  sentence.  But  it  is  not  the  law. 
The  Supreme  Coiu't  of  the  United  States  has  specific- 
ally said  that:  ''^- 
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"The  legislature  cannot  delegate  to  an  admini- 
strative board  the  authority  to  fix  the  penalty 
for  a  violation  of  orders  or  regulations  which  the 
legislature  authorized  the  board  to  make.  The 
penalty  must  be  fixed  by  the  legislature  itself." 

Panama  Refining  Co.  v.  Ryan,  293  U.  S.  388, 
55  S.  Ct.  241,  79  L.ed.  446. 

The  statement  of  Randall  v.  United  States,  supra, 
must  have  been  wholly  inadvertent.  In  any  event,  it 
is  a  decision  of  another  circuit,  which  this  Court  is 
not  bound  to  follow  and  certainly  should  not  follow. 

The  cases  cited  in  Randall  v.  United  States  cer- 
tainly contain  nothing  which  lends  any  support  to 
the  language  of  the  Circuit  Court  of  Appeals  in  the 
Randall  case.  Korematsu  v.  United,  States,  323  U.  S. 
214,  65  S.  Ct.  193,  and  Hirahayashi  v.  United  States, 
320  U.  S.  81,  i63  S.  Ct.  1375,  88  L.ed.  1774,  involved 
convictions  of  persons  of  Japanese  descent  for  vio- 
lating certain  orders  made  by  the  Military  Com- 
mander of  the  Pacific  Coast  Area  in  a  time  of  public 
peril.  The  Military  Commander  did  not  fix  the 
penalty  for  violation  of  his  order;  the  punishment 
was  prescribed  by  an  act  of  Congress.*  Accordingly, 
those  decisions  are  not  in  point. 


*In  the  act  of  March  21,  1942  (56  Stat.  173),  it  was  pimnded: 
"That  whoever  shall  enter,  remain  in,  leave,  or  commit 
any  act  in  any  military  area  or  military  zone  prescribed, 
under  the  authority  of  an  Executive  Order  of  the  President, 
by  the  Secretary  of  War,  or  by  any  military  commander 
designated  by  the  Secretary  of  War,  contrary  to  the  restric- 
tions applicable  to  any  such  area  or  zone  or  contrary  to  the 
order  of  the  Secretary  of  War  or  any  such  military  com- 
mander, shall,  if  it  appears  that  he  knew  or  should  have 
known  of  the  existence  and  extent  of  the  restrictions  or  order 
and  that  his  act  was  in  violation  thereof,  be  guilty  of  a 
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III. 

THE  SUPREME  COURT  OF  THE  UNITED  STATES  HAS  DEFI- 
NITELY HELD  THAT  A  VIOLATION  OF  A  RATION  ORDER 
IS  NOT  PUNISHABLE  AS  A  CRIME. 

In  SteuaH  v.  Bowles,  supra,  one  of  the  very  cases 
cited  by  coimsel  foi-  the  Government,  the  petitioner 
brought  suit  for  an  injunction  to  enjoin  the  Office  of 
Price  Administration  from  enforcing  an  order  sus- 
pending a  dealer  in  petroleum  x^i'oducts  for  violating 
a  certain  ration  order  adopted  by  the  Price  Adminis- 
trator. The  Supreme  Court  of  the  United  States  held 
that  the  District  Court  had  i)roperly  dismissed  the 
suit,  and  that  the  authority  given  to  allocate  ''ma- 
terials" carried  with  it  the  power  to  issue  suspension 
orders  against  retailers.  It  is  specifically  held,  how- 
ever, that  the  power  to  prescribe  penalties  rests  with 
Congress,  and  that  Congress  had  not  prescribed  the 
same.  This  ajipears  from  the  following  language  of 
Mr.  Justice  Douglas,  who  delivered  the  opinion  of 
the  Court: 

"We  agree  that  it  is  for  CongTess  to  prescribe 
the  penalties  for  the  laws  which  it  writes.  It 
would  transcend  both  the  judicial  and  the  admini- 
strative function  to  make  additions  to  those  which 
Congi'ess  has  placed  behind  a  statute.  United 
States  Y.  Two  Hundred  Barrels  of  Whiskey,  95 
US  571,  24  L.  ed.  491;  CampbeU  v.  Gleno  Chemi- 
cal Co.,  281  US  599,  74  L.  ed.  1063,  50  S.  Ct.  412; 
Wallace  v.  Cutten,  298  US  229,  80  L.  ed.  1157,  56 
S.  Ct.  753,  supra.  Hence  we  would  have  no  diffi- 
culty in  agreeing  with  petitioner's  contention  if 

misdemeanor  and  npon  conviction  shall  be  liable  to  a  fine  of 
not  to  exceed  $5,000  or  to  imprisonment  for  not  more  than 
one  year,  or  both,  for  each  offense."  _ 
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the  issue  were  whether  a  suspension  order  could 
be  used  as  a  means  of  punishment  of  an  offender. 
But  that  statement  of  the  question  is  a  distortion 
of  the  issue  presented  on  this  record." 

Thus  the  high  court  distinctly  holds  that  violations 
of  ration  regulations  may  be  enforced  by  injunctions 
in  civil  suits,  or  by  suspension  of  licenses,  but  not 
by  criminal  prosecutions. 

Congress  has  neither  made  it  a  crime  to  violate  a 
ration  order  nor  prescribed  any  penalty  for  such  vio- 
lation. The  only  attempt  to  make  such  a  violation  a 
crime  is  an  order  made  by  the  Administrator  himself, 
a  power  never  before  asserted  or  attempted  to  be  exer- 
cised by  an  administrative  officer  of  any  constitutional 
government.  The  time  has  not  yet  come  when  a  free 
people  living  under  a  bill  of  rights  can  be  deprived  of 
their  life,  liberty  or  property  by  the  decree  of  a 
public  functionary.  To  sustain  the  exercise  of  such 
power  would  be,  we  submit,  a  death-blow  to  all  liberty 
and  constitutional  rights  in  the  land. 

Dated,  San  Francisco,  California, 
June  17, 1946. 

Respectfully  submitted, 
William  E.  Ferriter, 

Attorney  for  Appellant, 
Amerigo  Belliiomini. 

Walter  H.  Duane, 

A ttorneii  for  AppcUmit, 
Edgar  Rugyicro. 
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2  Parrott  &  Company  vs. 

In  the  United  States  District  Court  in  and  for  the 
Southern  Division  of  the  Northern  District  of 
California 

No.  24255-G 

PARROTT  &  COMPANY,  a  corporation, 

Plaintiff, 


THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT 

This  suit  is  for  refund  of  internal-revenue  taxes 
which  have  been  illegally  collected,  and  is  brought 
under  the  Tucker  Act  of  1887,  28  USC  41  (20),  and 
the  Judicial  Code,  28  USC  762.  It  is  founded  upon 
laws  of  Congress  and  upon  regulations  of  an  execu- 
tive department,  and  arises  out  of: 

(a)  Virgin  Islands  Act  of  March  3,  1917,  sec- 
tion 3,  39  Stat.  1133,  48  USC  1394,  relating  to  inter- 
nal-revenue taxes  upon  Virgin  Islands  products. 

(b)  Revenue  Act  of  1941,  section  533  (a),  26 
USC  1941  supp.  2800  (a)  (1),  and  earlier  like  stat- 
utes, relating  to  the  internal  tax  upon  distilled 
spirits  generally. 

(c)  Revenue  Act  of  February  24,  1919,  section 
605,  40  Stat.  1108,  26  USC  2800  (a)  (5),  relating  to 
rectified  spirits. 
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(d)  26  use  3254  (g),  relating  to  rectifiers  of 
distilled  spirits.  [1*] 

(e)  Revenue  Act  of  February  24,  1919,  section 
1304,  40  Stat.  1142,  26  USC  3350  (a),  relating  to 
taxes  upon  Virgin  Islands  products. 

(f)  RS  3248,  26  USC  2800  (c),  relating  to  time 
of  attachment  of  tax  on  distilled  spirits. 

(g)  Customs  regulations  of  1923,  1931,  and  1937, 
and  other  Treasury  directives. 

(h)  Trade  Agreement  Act  of  June  12,  1934,  48 
Stat.  943,  19  USC  1351. 

(i)  Trade  agreement  between  the  United  States 
and  Haiti,  effective  June  3,  1935,  49  Stat.  3739,  TD 
47667,  article  II. 

(j)  Trade  agreement  between  the  United  States 
and  the  United  Kingdom,  effective  Jnauary  1,  1939, 
54  Stat.  1897,  TD  49753,  articles  XII  and  XIV. 

For  causes  of  action  plaintiff  alleges  as  follows: 

I. 

Parrott  &  Company,  the  plaintiff  above  named  and 
hereinafter  referred  to  as  "taxpayer,"  is  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Cali- 
fornia, with  its  principal  office  at  320  California 
Street,  San  Francisco. 

II. 

Taxpayer  brought  into  the  United  States  from  the 
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Virgin  Islands  between  December  5,  1938  and  No- 
vember 25,  1941  seven  consignments  of  rum  in  con- 
tainers holding  each  1  gallon  or  less ;  this  rum  had 
been  made  by  so-called  formulas  2,  3,  4,  5,  6,  7,  10, 
11,  and  12,  and  had  been  first  distilled  at  over  100 
proof  and  later  by  the  addition  of  water  was  reduced 
to  less  than  100  proof. 

III. 

These  consignments  arrived  at  the  port  of  San 
Francisco  and  were  there  entered  for  customs  pur- 
poses and  under  the  supposed  authority  of  statute 
(a)  supra,  relating  to  merchandise  coming  into  the 
[2]  United  States  from  Virgin  Islands,  taxpayer 
was  required  to  pay  various  internal-revenue  taxes 
to  the  collector  of  internal  revenue  in  San  Francisco 
through  the  agency  of  the  collector  of  customs  at  the 
port  of  San  Francisco,  as  follows: 

(a)  $2.25,  $3,  or  $4  per  gallon,  according  to  the 
revenue  rate  in  effect  at  time  of  payment,  under 
statute  (b)  supra,  relating  to  distilled  spirits  gen- 
erally, this  tax  being  exacted  on  all  of  aforesaid  rum, 
and  as  will  be  hereinafter  shown  a  portion  of  this 
taxation  was  on  the  basis  of  the  wine  gallon  and  a 
portion  on  the  lower  basis  of  the  proof  gallon. 

(b)  At  the  rate  of  30  cents  per  proof  gallon 
under  statute  (c)  supra,  relating  to  rectified  spirits 
this  tax  being  exacted  upon  rum  made  according  to 
formulas  2,  7,  10,  11,  and  12,  but  not  upon  that  made 
according  to  formulas  3,  4,  5,  and  6. 

IV. 

These  various  transactions  are  identified  by  ofifi- 
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cial  data  set  forth  in  an  appendix  whicli  is  attached 
to  this  complaint  as  a  part  thereof  and  which  con- 
tains various  details  concerning-  each  warehouse  en- 
try and  subsidiary  withdrawal  entries,  commercial 
brand,  quantity,  alcoholic  proof,  formula  munber, 
distilled-spirits  tax  payments,  rectification-tax  pay- 
ments (some  items  excepted),  and  refunds  claimed. 

V. 

Formulas  2,  7,  10,  11,  and  12,  specified  in  para- 
graph III  (b)  supra  in  reference  to  rum  which  was 
subjected  to  rectification  tax,  show  that  rum  to  have 
been  produced  in  the  following  manner: 

Fornnila  2,  White  Label :  Sugar  cane  is  brought 
to  the  sugar  mill  adjoining  the  distillery.  The  cane 
is  ground  and  the  resulting  juice  is  piped  to  the 
distillery  and  placed  in  the  fermenting  vats.  Suffi- 
cient sterilized  yeast  is  added  to  cause  proper  fer- 
mentation. [3]  The  fermented  beer  is  distilled  in  a 
continuous  column  still  and  the  resulting  distillate 
is  then  placed  into  charred  oak  barrels  for  ageing. 
After  the  rum  has  been  aged  it  is  withdrawn  from 
the  barrels  and  blended  with  white  rum  made  from 
molasses.  The  blend  is  Government  House  Rum 
White  Label,  which  is  filtered  and  bottled  and 
shipped  to  the  United  States  under  the  brand  name 
of  Government  House  Rum  White  Label. 

Formula  7,  Gold  Label :  Molasses  is  placed  in  fer- 
menting vats.  Sufficient  sterilized  yeast  and  water 
added  to  cause  proper  fermentation.  The  fermented 
beer  is  distilled  in  a  continuous  column  still  and  the 
remaining  distillate  is  then  placed  into  oak  barrels 
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for  ageing.  After  this  rum  has  been  aged,  it  is  with- 
drawn from  the  oak  barrels  or  oak  containers  and 
not  more  than  7/10  of  1  percent  of  sugar  caramel  is 
added  to  bring  a  uniform  color.  The  rum  is  then 
filtered,  bottled,  and  shipped  to  the  United  States 
under  the  brand  name  of  Government  House  Rum 
Gold  Label.  Government  House  Rum  Gold  Label, 
therefore,  is  a  naturally  fermented  and  distilled 
liquor. 

Formula  10,  Government  House  Rum  Gold  Label : 
In  the  manufacture  of  Government  House  Rum  Gold 
Label  molasses  is  placed  in  fermenting  vats.  Suffi- 
cient water  and  sterilized  yeast  are  added  to  cause 
proper  fermentation.  The  fermented  beer  is  distilled 
in  a  continuous  column  still  at  less  than  190  degrees 
proof  and  the  resultant  distillate  is  then  placed  at 
over  100  degrees  proof  into  newly  charred  oak  bar- 
rels, and  into  re-used  oak  barrels,  from  which  all 
char  has  been  removed,  for  ageing.  After  sufficient 
ageing,  rum  from  the  reused  cooperage  is  mixed  with 
rum  from  the  new  charred  cooperage  so  as  to  insure 
the  proper  color.  This  rum  is  then  reduced  with 
distilled  water  to  86  proof  in  the  bottling  storage 
tanks,  allowed  to  stand  for  a  few  days,  and  is  then 
filtered  and  bottled.  The  filtering  process  merely 
takes  out  foreign  particles  of  dirt  and  sediment  and 
does  not  in  any  way  alter  the  rum.  The  nun  is  then 
bottled,  labeled  and  shipped  to  the  United  States 
under  the  name  of  Government  House  Rum  Gold 
Label.  Government  House  Rum  Gold  Label,  there- 
fore, is  a  naturally  fermented,  distilled  and  aged 
liquor. 
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Forinula  11,  Government  House  Rum  White 
Label:  In  the  manufacture  of  Government  House 
Rum  White  Label  molasses  is  placed  in  the  fer- 
menting vats.  Sufficdent  water  and  sterilized  yeast 
are  added  to  cause  proper  fermentation.  The  fer- 
mented beer  is  distilled  in  a  continuous  colunm  still 
at  less  than  190  degrees  proof,  and  the  resulting 
distillate  is  then  i^laced  at  over  100  degrees  proof 
into  new  charred  oak  barrels  from  which  all  char 
lias  lieen  removed  for  ageing.  After  sufficient  age- 
ing, rum  from  the  reused  cooperage  is  mixed  with 
rum  from  the  new  charred  cooperage  so  as  to  in- 
sure the  proper  color.  The  aged  Government  House 
Rum  is  then  reduced  with  distilled  water  to  86  de- 
grees proof  in  the  bottling  plant  storage  tanks  and 
treated  with  Darco  carbon  in  the  proportion  of  2.4 
pounds  Darco  carbon  per  one  hundred  gallons  of 
rum.  After  48  to  72  hours  the  rum  is  filtered  and 
bottled.  The  filtering  process  merely  takes  out 
foreign  particles  of  dirt,  sediment,  and  all  the  car- 
bon which  entered  into  the  rum.  The  rum  is  then 
bottled,  labeled,  and  shipped  to  the  United  States 
under  the  brand  name  of  Government  House  Rum 
White  Label. 

Formula  12,  Government  House  Rum  Gold 
Label:  In  the  manufacture  of  Government  House 
Rum  Gold  Label  molasses  is  placed  in  the  ferment- 
ing vats.  Sufficient  water  and  sterilized  yeast  are 
added  to  cause  proper  fermentation.  The  fer- 
mented beer  is  distilled  in  a  continuous  column 
still  at  less  than  190  degrees  proof  and  the  result- 
ing distillate  is  then  placed  at  over  100  degrees 
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proof  into  new  charred  oak  barrels  from  which  all 
char  has  been  removed  for  [5]  ageing.  After 
sufficient  ageing,  rum  from  the  reused  cooperage 
is  mixed  with  rum  from  the  new  charred  cooper- 
age so  as  to  insure  the  proper  color.  The  aged 
Government  House  Rum  is  then  reduced  with  dis- 
tilled water  to  86  degrees  proof  in  the  bottling 
plant  storage  tanks  and  treated  with  Darco  carbon 
in  the  proportion  of  1.0  pound  Darco  carbon  per 
one  hundred  gallons  of  rum.  After  48  to  72  hours 
the  rum  is  filtered  and  bottled.  The  filtering  process 
merely  takes  out  foreign  particles  of  dirt,  sedi- 
ment, and  all  the  carbon  which  entered  into  the 
rum.  The  rum  is  then  bottled,  labeled,  and  shipped 
to  the  United  States  under  the  brand  name  of  Gov- 
ernment House  Rum  Gold  Label. 

VI. 
Under  the  provisions  of  the  Revenue  Act  of  1926, 
section  1112,  44  Stat.  115,  26  USC  3313,  a  claim 
officially  numbered  DS  229893  was  on  December  3, 
1942  filed  by  taxpayer  with  the  Commissioner  of 
Internal  Revenue  on  Treasury  form  843  for  refund 
of  portions  of  the  taxes  mentioned  in  paragraph 
III  supra,  it  being  contended  therein  that: 

(a)  The  rum  in  question  was  not  subject  to 
taxation  as  rectified  spirits  under  statute  (c)  supra; 
the    refund    claimed   under   this    contention    being 

$563.84. 

(b)  Products  of  the  Virgin  Islands  are  not  sub- 
ject  to   taxation   as    rectified    spirits;    the    refund 
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claimed  under  this  contention  being  $563.84,  as  in 
the  previous  contention. 

(c)  Aforesaid  distilled-spirits  tax  at  the  rate 
of  $2.25,  $3,  and  $4  per  wine  gallon  should  have 
been  at  the  rate  of  $2,  per  wine  gallon,  by  virtue 
of  the  Trade  Agreement  Act,  item  (h)  supra,  and 
the  Haitian  Trade  Agreement,  item  (i)  supra;  the 
refund  claimed  under  tliis  contention  being  $9042.48. 

(d)  Alternatively,  if  the  aforesaid  rate  of  $2  is 
not  applicable  [6]  to  the  rum  in  question,  then  the 
assessed  rates  of  $2.25,  $3,  and  $4  should  have  been 
based  on  the  proof  gallon  instead  of  the  wine  gal- 
lon ;  the  refund  claimed  under  this  contention  being 
$1517.88. 

VII. 
Said  claim  DS  229893  was  denied  by  the  commis- 
sioner on  September  16,  1943,  ^vas  thereafter  re- 
considered on  protest  of  claimant,  and  on  October 
6,  1943  was  again  denied  (San  Francisco  rejection 
schedule  AT:  rej.  5062,  September  27,  1943). 

VIII. 

The  involved  rum  is  not  subject  to  rectification 
tax  because  the  Virgin  Islands  Act,  48  USC,  statute 
(a)  supra,  provides  for  articles  coming  into  the 
United  States  from  those  islands  only  the  ''inter- 
nal-revenue taxes  which  are  required  to  be  levied, 
_  collected,  and  paid  upon  like  articles  imported  from 
foreign  countries,"  while  the  rectification  tax  in 
question  is  an  internal-revenue  tax  which  is  re- 
quired by  26  USC  2800  (a)  (5),  statiite  (e)  supra. 
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to  be  paid,  only  upon  articles  of  domestic  manu- 
facture. 

IX. 

The  involved  rum  is  not  subject  to  the  rectifica- 
tion tax  specified  in  26  USC  2800  (a)  (5),  statute 
(c)  supra,  because  it  is  not  within  the  provision 
therein  for  "distilled  spirits  *  *  *  rectified,  puri- 
fied, or  refined  in  such  manner,  and  *  *  *  all  mix- 
tures produced  in  such  manner,  that  the  person  so 
rectifying,  purifying,  refining,  or  mixing  the  same 
is  a  rectifier  within  the  meaning  of  section  3254 
(g),"  26  USC,  statute  (d)  supra. 

X. 

The  involved  rum  is  not  within  the  provision  of 
said  section  3254  (g)  for  "any  spurious,  imitation, 
or  compound  liquors." 

XL 

The  term  "rectifier'  as  defined  in  said  sections 
26  USC  2800  (a)  [7]  (5)  and  3254  (g)  refers  only 
to  processors  operating  within  the  United  States, 
and  the  involved  rimi,  having  been  produced  in  the 
Virgin  Islands,  is  not  subject  to  any  rectification 
tax. 

XII. 

If  the  taxable  status  of  the  rum  is  to  be  deter- 
mined by  the  provisions  of  the  Revenue  Act  of 
1918,  26  use  3350  (b),  statute  (e)  supra,  the  "dis- 
tilled spirits'  tax  of  $2.25  or  $3  per  gallon  imposed 
upon  that  portion  of  the  rum  covered  by  warehouse 
entries  964,  4623,  4790,  5307,  and  5748  (identified 
in  the  appendix),  should  have  been  assessed  upon 
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tlie  basis  of  the  proof  gallon  rather  than  the  wine 
gallon,  because  domestic  spirits  originally  produced 
at  more  than  100  proof  are  so  taxed,  and  said  sec- 
tion 3350  (b)  i)rescribes  for  Virgin  Islands  prod- 
u<'ts  ''a  tax  equal  to  the  internal-revenue  tax  im- 
l)osed  in  the  United  States  upon  like  articles  of 
domestic  manufacture. ' ' 

XIII. 

If  the  taxable  status  of  the  rum  is  to  be  deter- 
mined by  the  provisifms  of  the  Virgin  Islands  Act, 
statute  (a)  supra,  the  ''distilled  spirits"  tax  of 
$2.25  or  $3  per  gallon  imposed  upon  that  portion  of 
the  rum  covered  by  warehouse  entries  964,  4623, 
4790,  5307,  and  5748  (identified  in  the  appendix), 
should  have  been  assessed  upon  the  basis  of  the 
proof  gallon  rather  than  the  wine  gallon,  under  the 
following  trade  agreement  and  legislation: 

(a)  The  British  Trade  Agreement  of  January 
1,  1939,  item  (j)  suj^ra,  which  relates  to  "rum,  in 
containers  holding  each  one  gallon  or  less"  (sched- 
ule IV,  paragraph  802)  and  by  article  XII  exempts 
commodities  enumerated  in  schedule  IV  "from  all 
other  duties,  taxes  *  *  *  or  exactions  of  any  kind, 
imposed  on  or  in  connection  with  importation,  in 
excess  of  those  imposed  on  the  day  of  the  signature 
of  this  Agreement  or  required  to  be  imposed  there- 
after under  laws  [8]  of  the  United  States  of  Amer- 
ica in  force  on  the  day  of  signature  of  this  Agree- 
ment." 

(b)  The  same  agreement,  which  by  article  XIV 
provides  that  "the  provisions  of  *  *  *  Article  XII 


12  Parrott  &  Company  vs. 

of  this  Agreement  shall  not  prevent  the  imposition 
at  any  time  on  the  importation  of  any  article  of  a 
charge  equivalent  to  an  internal  tax  imposed  in 
respect  of  a  like  domestic  article." 

(c)  The  Trade  Agreement  Act,  statute  (h) 
supra,  which  provides  that  "the  proclaimed  duties 
and  other  import  restrictions  shall  apply  to  articles 
the  growth,  produce  or  manufacture  of  all  foreign 
countries. ' ' 

(d)  The  revenue  laws  of  the  United  States, 
which  by  26  USC  2800  (a)  (1)  and  (c),  statutes 
(b)  and  (f )  supra,  require  taxation  upon  the  proof- 
gallon  basis  for  spirits  which,  like  the  rum  here 
involved,  are  first  distilled  at  over  100  proof. 

XIV. 

If  the  taxable  status  of  the  rum  is  to  be  deter- 
mined by  provisions  of  the  Virgin  Islands  Act,  48 
USC  1394,  statute  (a)  supra,  the  "distilled  spirits" 
tax  should  not  exceed  $2  per  proof  or  wine  gallon, 
because : 

(a)  Section  1394  supra  provides  that  upon  ar- 
ticles coming  into  the  United  States  from  Virgin 
Islands  there  shall  be  paid  "the  rates  *  *  *  of 
internal-revenue  taxes  which  are  required  to  be 
*  *  *  paid  upon  like  articles  imported  from  foreign 
countries." 

(a)  The  Haitian  Trade  Agreement  effective 
Jime  3,  1935,  item  (i)  supra,  provides  by  article  II 
that  the  internal-revenue  tax  chargeable  upon  rum 
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imported  in  containers  of  1  gallon  or  less  shall  not 
exceed  the  internal-revenue  tax  then  in  effect  with 
regard  to  such  merchandise,  and  on  March  28,  1935, 
the  date  of  said  agreement,  the  internal -revenue 
tax  payable  upon  imported  "distilled  spirits"  [9] 
was  $2  per  proof  or  wine  gallon  as  provided  b}^ 
section  600  (a),  Revenue  Act  of  1918  as  amended 
by  the  Liquor  Taxing  Act  of  1934,  26  USC  (1934 
edition)  1150  (a)   (1). 

(c)  The  Trade  Agreement  Act  of  1934,  19  USC 
1351  (a)  (2),  statute  (h)  supra,  provides  that  pro- 
claimed import  restrictions,  such  as  are  contained 
in  said  Haitian  Trade  Agreement,  "shall  apply  to 
articles  the  growth,  produce,  or  manufacture  of  all 
foreign  countries." 

XV. 

Under  a  long-continued  practice  in  the  internal- 
revenue  and  customs  services  in  the  Treasury  De- 
partment, the  provisions  of  said  Virgin  Islands 
Act,  48  USC  1394,  item  (a)  supra,  concerning  in- 
ternal-revenue taxes,  should  have  been  applied  to 
the  involved  rum,  rather  than  the  provisions  of  said 
Revenue  Act  of  February  24,  1919,  26  USC  3350 
(a),  statute  (e)  supra,  relating  to  taxes  upon  Vir- 
gin Islands  products. 

Wherefore  plaintiff  is  justly  entitled  to  recover 
from  defendant  above-mentioned  sum  of  $563.84 
plus  $9042.48,  totaling  $9606.32,  or  alternatively 
said  sum  of  $563.84  plus  $1517.88,  totaling  $2071.72, 
and  accordingly  prays  judgment  against  defendant 
for  one  or  the  other  of  said  sums,  as  the  court  shall 
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decide  to  be  legally  due,  plus  costs  and  interest,  and 
for  such  other  relief  as  to  the  court  shall  seem  just. 

FRANK  L.  LAWRENCE 

GEORGE  R.  TUTTLE 

Attorneys  for  Plaintiff 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Prank  L.  Lawrence,  being  first  duly  sworn,  de- 
poses and  says  that  he  is  one  of  the  attorneys  for 
the  plaintiff  named  in  the  foregoing  complaint; 
that  he  has  read  the  complaint  and  knows  the  con- 
tents thereof,  and  that  the  facts  stated  therein  are 
true  to  the  ))est  of  his  knowledge  and  belief. 

PRANK  L.  LAWRENCE 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  January  1945. 

[Seal]  H.  M.  KLISSAMBURU 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 
My  commission  expires  November  20,  1947.  [10] 

APPENDIX 

Following  are  data  concerning  the  seven  con- 
signments of  rum  mentioned  in  paragraphs  II  and 
III  of  attached  complaint,  including  date  and  offi- 
cial customs  number  of  each  warehouse  entry  and 
of  each  entry  for  withdrawal  from  warehouse,  date 
of  payment  of  tax  upon  withdrawal,  the  commer- 
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cial  brand  name,  quantity,  alcoholic  proof,  formula 
luimbcr,  rectification  tax,  distilled  spirits  tax,  and 
refiuids  claimed;  schedule  data  are  to  be  inter- 
preted thus:  "White— 2— 286— 180— 2.25"  means 
White  Label  brand  rum,  fornuila  2,  86  proof,  180 
wine  gallons  at  2.25,  and  columns  (a),  (b),  (c),  and 
(d)   show: 

(a)  Rectification  tax  at  30  cents  per  proof  gal- 
lon, all  of  which  is  claimed  to  be  refundable. 

(b)  Distilled-spirits  tax  at  $2.25,  $3  or  $4  per 
wine  gallon,  part  of  which  is  claimed  to  be  refund- 
able. 

(c)  Refund  claimed  with  distilled-spirits  tax 
reduced  to  $2  per  wine  gallon. 

(d)  Refund  alternatively  claimed  upon  basis  of 
distilled-spirits  tax  on  proof  gallon  instead  of  wine 
gallon : 


16 


Parrott  &  Company  vs. 


o 

o 
o 

o 

CO 

o 

o 

o 
oq 

o 
p 

o 

o 

tr-; 

OS 

O 
00 

o 
o 

CO 

o 

o 

CO 

(M 

CO 

1—1 

CD 

I— 1 

o 
o 

o6 

T-l 

o 
o 

o 

00 

o 
o 

o 
o 

o 

o 

o 
o 

o 
o 

o 
p 

^ 

o 

o 
o 

8 

o 

CO 

CO 

00 

o 

o 

o 

CO 

o 

CO 

I— 1 

T— 1 

<m' 

o 

o 
CO 

oooooooo 
oooooooo 

oooooooo 

CD    C^J    (M    -tl    CO    CO    (M    CO 


■6©- 


(M 


o  o  o  o  o 

O    p  Tin  p  p 

in  o  co'  o  o" 

O    'f  CO  CO  CO 

-tt  lo  c^  CO  CO 


OOOOOOOO 
ppppp<M_pp 

o  o'  lo  ira  OS  t-^  o'  o 

t^    t^    CO    O    Ol  OJ    QO 

<M    (M    1— I    "*    T-l  t-    T— I 


OOOOOOOO 
OOOOOOOO 
OOOOOOOO 

OOCDCOfMOOOOCOOO 
r-ICOCOt~->— li— ICOrH 


lO 


;  r-<  CO 

CD 

^ 

CO 

i  oi  o 

■  CO  CO 

O 
CO 

00 

CO 
Ci 

lo  in  o  o  o 

i>\    (M_    p    p    O 

(>i  im'  CO  CO  CO 


O 


:   -*   : 

1  (M  : 

i  co"   ; 

•  to 

lOlOlOlOlOOOO 
iM    (M    (M    (N    C^    p    p    p 

(m'  cvi  (m'  (m'  c<i  CO  CO  co" 


o 


T-l    LC    CT5    O    lO 


cocococococococo 


I 

o 

CD 

p 

CO 
Oi 

as 

pi 
o 


(M    CO    CM    CI    (M 


.ti    re    .1i    .-1^    .ti 
^    -^    -C    ^    ^ 


OO  00  o  o  o 

CO    CO  -f<  Tt<  Tti 

o6    CO  (>•  CQ  r-H 

(M  1—1  CO 

ci   (>'l  00  o^  o 


C<       O    O    O    O    t-    0-] 
^       (M    Cv]    CO    00    LO 


CO 
CO 


o 


c-ira-tit^iniLot^Lf:! 


T^H     t>    O     T^     '^ 


o 
<v 
as 


rHLraLot-c—  c^t^t— 


•"5    ;^    ^"  'd  "^3  '^3  T^  2 


OOOi— li— li— li— IrH 
Tt^    ^T    Tt^    tJH    ^^    ^^    ^^    TjH 

IOOCOC<1C<10L005 
1— I    Oa  CM  (M    (M    Ojl 

o6o6orHi>-o6cr>o 


CD  T-H  OJ  -^  -*         (-\1 

OO  tr-  (M  lO  O       v,^/ 

CO  LO  00  t~  (M 

■^  Uti  1—1  CO 


05 


CTi 
05 


00  (M  t^ 

(M  O  t- 

iH  t:~  C<J 

7-i  CO  -^ 


CO 


l:~  03  CO  Tt^  00 
■^  Cvl  C^J  O  ■* 
O    1— I    -"tl    in 


t-    O    Th 

O    CO    CO 

o  t-  o 


United  States  of  America 


17 


o 

O 

o 

O 

o 

o 

o 

o 

o 

o 

O 

o 

o 

o 

O 

o 

-+ 

o 

(M 

o 

(M 

(M 

o" 

o 

o 

O 

o 

'*" 

o 

LO 

o 

id 

GO 

-+I 

Tt< 

(M 

-t" 

-t 

-f 

t~- 

C^l 

CO 

iXi 

<M 

(M 

T-i 

C^I 

CM 

(M 

-* 

1— ( 

(M 

I— I 

■£©■ 

■ee- 

oooooooooooo 

O    O   00   O   (M_   O   <>)    p   p    'M.   p   M 

-f'  t-^  t)h  O  id  O  id  00  O  cri  o"  id 
•^rHrt^t—  CD-tCOiMt-l 
(Mi— IC^lTjHi—IC'i'— It— li— I 

•€©•      . 


oop  OOOOOOOO 

P  P   p  p   p   00   p   p  p   '^   p 

o  o  o  o  o"  oo'  o  o  o  o  ^ 

(M  CM  to  00  00     00  LO  Th  t^  OO 

t~t-CO  TtH-*     ^    Oi    Ol    't    CO 


oooooooooooo 
o  p  to  o  •*  o  ^  p  p  -^  p  tH 

oo'  '+'  05  o'  o  o'  o"  crJ  o'  CO  o'  o 
I— (        ooooooioooooi~-t<co 

"*  Ol  -+I  Ci  CO  -+I  O-J  0-)  O-l 
-6©- 


t^  CO  o 

CD  C5  Oi 

1-i  o  t-^ 

CM  CO  --I 


CO  CO  CO   O^ 


o  o  o 

■*  r*<  (M 

(M  CM  i-H 


i^  >>  i^ 


o  o  o  O  O  o 
o  o  o  o  o  o 


oooooooooooo 
oooooooooooo 


nimn  smnmnn 


Qi 

o 

o 

CO 


LO    UO    lO    lO    UO    O    lO    o 


T-H     1— I    1— I    i-H    tH    CM    CO 
^^     ■^     Tf     ^t^     "^     ^t^     ^^ 

CO    t^    r-H    CO    CO    CM    Tt< 


> 
o 


IC    '+  CD  CO  p  00_ 

CM  co'  c^i  o  t-^  o  t>^  ^  o  c:!  o  t-i 

CMlCOJCOOOCMCOCOU:) 


COOOCOOOOCOCDCDOO 

oocjooociasoiooooooasos 

Ol    l-O    LO    ^    UO    O    LO    T— I    CM    'M    in    lO 


-3       0^ 

CO 


2   ^ 

o     >. 


^ 


■* 


OD    T-H    C5    CM    Tt*    CO 


CM    CM     I— I    rH     1—1    C^  I 


lO    t-  CD  C5  o  oi  00  c:. 

s_^  O  O]  C5  oo  CD  rH  (^ 

CM  C^l  CM  ^  CD  CD  CO 

CM  CM  CM  C-1  CM  CO  CO 


ZO     Ci 


^H  CM  LO  t~  O  lO 

CM  t-  O  >— I  C~  00 

>— I  >— I  IH)  CO  CD  O 

CO  CO  CO  00  00  CO 


18 


Parrott  <&  Company  vs. 


oooocooioooooo 

CO    "*    O    Csj    Tt<_   CO    O    O    O    O    (M    (M_ 

00  o"  o  Lo  o  o"  ^'  ix>  CO  CO  irj  lo 
1— iL^TH(Mu:5'Tt"c<ti(roo:)CO(M(M 

I— I 


o  o 
o  o 


ocooooooo 

_oopcooooo 

to'o-t^-tHo<^oo'oooo 

C^    Ol    (M    00    iM    c:    C<\    C-l    C--}    Oi    <^    ^ 

eo  I— I  I— I         1— I  ^^  ,— I  T-H 


OS 


oooooooooooo 
o  p  o  o  o  o  o  O  O  o  o  o 
oo'  o"  <m"  c-j  o  cc   o"  o  o"  o  o  o 

oocot^uocooococcto^oooD 

T-HCO  (MCOfMCOCOcOfOi—IT-l 


ci 
f-l 


ooocoooooooo 
o  p  p  p  C  p  p  o  o  p  o  p 

of  CO  CO  CO  CO  CO  CO  CO  CO  CO  CO  CO 


CDOrt^-^O^OOOOOO 
Ci  <M  (M  00  O-l  C5  (M  (M  (M  C^l  CO  ^ 
CO  I—I        I—I     I—I  1— I  rH  r-i 

OCOCDOtDCDOooOcO^ 

o^ooooaioooociciciCTioooo 

to-^CDiOTtlCDlOkOUOlO'+l'^ 


C'    Th     ^    O    '^^ 


!^   ^    r'  IS  S 

^-  ^  ^'  ^  ^ 

■*  '^  Tt*  p^  p- 


'*'•>*  TjH  '^l  Tt<  ■* 

O  t~  Cvl  <M  to  Ci 

I— I  1—1  (M  iM 

CO  -^  lO  t~  O^  C5 


'^l  CO  TtH  t-  1— I  «0 

"tl  CO  CD  'f  CO  CO 

CO  ci  t^  t^  C5 

CO  CO  t~  1—11—1 


o 

to 

C2 

'^ 

^      Oi 

1-1 

o 

o 

1—1 

,— 

oc 

o- 

^ 

?e- 

'^ 

ai 

I— 1 

^ 

X 

S 

CO 

CO 

ir. 

■ee-    1 — 1 

'TS 

O) 

M 

^ 

o 

T3 

cr 

rt 

'k 

H 

United  States  of  America  19 

[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  now  the  United  States  of  America,  de- 
fendant herein,  by  Frank  J.  Hennessy,  United 
States  Attorney  in  and  for  the  Northern  District 
of  California,  and  moves  the  Court  to  dismiss  the 
complaint  for  the  following  reasons: 

1.  The  complaint  fails  to  state  a  cause  of  action 
against  the  defendant,  and  the  plainti:ff  is  not  en- 
titled to  the  relief  prayed  for. 

2.  The  facts  as  alleged  in  the  complaint  show 
affirmatively  that  all  taxes,  for  the  refund  of  which 
this  suit  has  been  brought,  were  properly  and  law- 
fully collected  by  the  defendant  from  the  plaintiff 
in  accordance  with  the  statutes  and  regulations 
then  existing. 

/s/  PRANK  J.  HENNESSY 
United  States  Attorney 

[Endorsed]:     Filed  Mar.  24,  1945.  [13] 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  MOTION  TO  DISMISS 

The  motion  of  defendant  to  dismiss  plaintiff's 
complaint  is  granted. 

Dated:  July  20,  1945. 

LOUIS  E.  GOODMAN 

United  States  District  Judge 

[Endorsed] :     Filed  July  21,  1945.  [14] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Clerk,  United  States  District  Court: 

Notice  is  hereby  given  that  Parrott  &  Company, 
plaintiff  above  named,  hereby  appeals  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  from 
the  order  granting  motion  to  dismiss  which  was 
made  on  July  20,  1945  by  Honorable  Louis  E.  Good- 
man, United  States  District  Judge,  of  which  order 
notice  was  given  to  plaintiff  by  mail  under  date  of 
July  23,  1945  by  the  clerk  of  this  court. 

FRANK  L.  LAWRENCE 
GEORGE  R.  TUTTLE 
WALTER  I.  CARPENETI 

Attorneys  for  Appellant 

[Endorsed]:     Filed  Sept.  4,  1945.  [15] 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Whereas  plaintiff  in  above-entitled  suit  has  ap- 
pealed to  the  United  States  Circuit  Court  of  Ap- 
peals, Ninth  Circuit,  from  a  judgment  made  and  en- 
tered against  it  in  said  suit: 

Now,  therefore,  we  Parrott  &  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the 
state  of  California,  as  principal,  and  Associated  In- 
demnity Corporation,  a  corporation  organized  and 
existing  under  the  laws  of  state  of  California,  as 
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surety,  are  held  and  firirdy  bound  unto  the  United 
States  for  payment  of  the  sum  of  two  hundred  and 
fifty  dollars  ($250),  to  the  payment  of  which  well 
and  truly  (o  be  made  we  bind  ourselves  jointly  and 
severally  by  these  presents. 

The  condition  of  the  above  obligation  is  such  that, 
if  plaintiff  shall  prosecute  this  appeal  to  effect  and 
shall  answer  all  costs  if  he  fail  to  make  good  his 
plea,  then  the  above  obligation  to  be  void,  but  other- 
wise to  remain  in  full  force  and  effect. 

The  undersigned  surety  agrees  that  in  case  of  any 
breach  of  any  condition  hereof  the  court  may,  upon 
not  less  than  ten  days'  notice  to  the  undersigned, 
proceed  summarily  to  ascertain  the  amount  which 
the  undersigned  as  surety  is  bound  to  pay  on  ac- 
count of  such  l>reach,  and  to  render  judgment 
against  it  and  award  execution  therefor,  not  to  ex- 
ceed the  sum  specified  in  this  undertaking.   [16] 

Witness  our  hands  and  seals,  this  12th  day  of 
September,  1945. 

(Seal)     PARROTT  &  COMPANY 
By     R.  H.  MENZIES, 
Pres. 

ASSOCIATED  INDEMNITY 
CORPORATION 
By    CHAS.  A.  PREVOST 

Attorney-in-Fact 

[Endorsed]:     Filed  Sept.  13,  1945.  [17] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

In  accordance  with  number  75  (a),  Federal  Rules 
of  Civil  Procedure,  appellant  hereby  designates  the 
following  documents  for  inclusion  in  the  record  on 
appeal  in  above-entitled  case: 

(1)  The  complaint. 

(2)  Defendant's  motion  to  dismiss. 

(3)  Order  granting  motion  to  dismiss. 

(4)  Notice  of  appeal. 

(5)  Bond  for  costs  on  appeal. 

(6)  This  designation  of  contents. 
San  Francisco,  September  13,  1945. 

FRANK  L.  LAWRENCE 
Attorney  for  Appellant 

Receipt  of  a  copy  of  above  document  on  this  13th 
day  of  September,  1945,  is  hereby  acknowledged. 

FRANK  J.  HENNESSY 

United  States  Attorney 

[Endorsed] :    Filed  Sept.  13,  1945.  [18] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

Good  cause  appearius'  therefor, 

It  Is  Hereby  Ordered  that  the  A})pellant  herein 
may  have  to  and  including  November  23,  1945,  to 
file  the  Record  on  Appeal  in  the  United  States  Cir- 
cuit Court  of  Appeals  in  and  for  the  Ninth  Circuit. 

Dated:  October  13,  1945. 

LOUIS  E.  GOODMAN 

United  States  District  Judge. 

[Endorsed]:     Filed  Oct.  15,  1945.  [19] 


District   Court   of  the   United   States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States,  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  19  pages, 
numbered  from  1  to  19,  inclusive,  contain  a  full,  true, 
and  correct  transcript  of  the  records  and  proceed- 
ings in  the  case  of  Parrott  &  Company,  a  corpora- 
tion. Plaintiff,  vs.  The  United  States  of  America, 
Defendant  No.  24255-G,  as  the  same  now  remain  on 
file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on  ap- 
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peal  is  the  sum  of  $3.05  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  San 
Francisco,  California,  this  20th  day  of  October,  A.D. 
1945. 

[Seal]  C.  W.  CALBREATH, 

Clerk 

By    E.  VAN  BUREN 

Deputy  Clerk  [20] 


[Endorsed]:  No.  11168.  United  States  Circuit 
Court  of  AjDpeals  for  the  Ninth  Circuit.  Parrott  & 
Company,  a  Corporation,  Appellant,  vs.  United 
States  of  America,  Appellee.  Transcript  of  Record. 
Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California, 
Southern  Division. 

Filed  October  24,  1945. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

No.  11168 

PARROTT  &:  COMPANY,  a  Corporation, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  ON  APPEAL 
For  a  statement  of  points  on  which  it  intends  to 
rely  in  this  appeal  appellant  asserts  that  the  court 
below  erred  in  the  following  respects: 

(1)  In  granting  defendant's  motion  to  dismiss 
the  complaint  herein. 

(2)  In  failing  to  hold  that  the  Virgin  Islands 
Act  of  1917,  48  use  1394,  providing  the  same 
internal  taxes  upon  merchandise  coming  into  the 
United  States  from  those  Islands  as  those  levied 
upon  "like  articles  imported  from  foreign  coun- 
tries," was  not  superseded  by  the  Revenue  Act  of 
1919,  26  use  3350  (a),  which  provides  for  such 
merchandise  the  same  taxes  as  ''upon  like  articles 
of  domestic  manufacture." 

(3)  In  failing  to  hold  that  a  domestic  tax  of  30 
cents  per  proof  gaUon,  imposed  imder  26  USC  2800 
(a)  (5)  and  knowai  as  a  "rectification"  tax,  had 
been  illegally  imposed  in  this  case  upon  rum  pro- 
duced in  the  Virgin  Islands  and  brought  into  this 
comitry  from  those  Islands. 
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(4)  In  failing  to  hold  that  the  involved  rum 
had  not  been  rectified  and  had  therefore  been  ille- 
gally taxed  as  such  under  26  USC  2800  (a)  (5) 
supra  and  26  USC  3254  (g)  relating  to  spirits  pro- 
duced by  a  rectifier. 

(5)  In  failing  to  hold  that  the  terms  "rectifica- 
tion," "rectified,"  and  "rectifier,"  as  used  in  stat- 
utes above  cited  relate  only  to  processing  within 
the  United  States  and  therefore  the  rectification 
tax  is  not  applicable  to  products  of  the  Virgin 
Islands. 

(6)  In  failing  to  hold  that  the  rum  is  not  within 
the  provision  in  section  3254  (g)  supra  for  "spuri- 
ous, imitation,  or  compound  liquors." 

(7)  In  failing  to  hold  that,  if  the  rum  is  tax- 
able upon  the  same  basis  as  "like  articles  imported 
from  foreign  countries"  as  provided  in  the  Virgin 
Islands  Act  supra,  then  the  "distilled-spirits"  tax 
under  26  USC  2800  (a)  (1). 

(a)  Should  have  been  levied  on  the  basis  of 
the  proof  gallon  rather  than  the  wine  gallon,  under 
the  British  Trade  Agreement  of  January  1,  1939,  54 
Stat.  1897,  and  the  Trade  Agreement  Act  of  June 
12,  1934,  19  USC  1351;  or: 

(b)  Said  distilled-spirits  tax  should  have  been 
at  the  rate  of  $2  per  wine  gallon,  under  the  Haitian 
Trade  Agreement  of  June  3,  1935,  49  Stat.  3737, 
and  the  Trade  Agreement  Act  supra. 

(8)  In  failing  to  hold  alternatively  that,  if 
the  rum  is  taxable  upon  the  same  basis  as  "like 
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articles  of  domestic  manufacture"  under  26  USC 
3350  (a)  supra,  tlien  tlie  basis  of  said  "distilled- 
spirits"  tax  sliould  have  been  the  proof  gallon 
rather  than  the  wine  gallon. 

(9)  In  not  giving  effect  to  a  long-continued  ad- 
ministrative construction  of  the  Virgin  Islands  Act 
supra  mider  which  merchandise  from  the  Islands 
was  taxed  at  the  rates  provided  for  "like  articles 
imported  from  foreign  countries,"  instead  of  at  the 
rates  provided  by  26  USC  3350  (a)  supra  for 
"like  articles  of  domestic  manufacture." 

(10)  In  refusing  plaintiff  the  right  to  trial 
wherein  pertinent  administrative  practice  under  the 
Virgin  Islands  Act  and  rectification  statutes  supra 
and  material  commercial  understanding  of  the 
phrase  "spurious,  imitation,  or  compound  liquors," 
in  26  USC  3254  (g)  supra,  would  have  been  estab- 
lished. 

San  Francisco,  November  5,  1945. 

FRANK  L.  LAWRENCE, 
GEORGE  R.  TUTTLE, 
WALTER  I.  CARPENETI, 

Attorneys  for  Appellant. 
Receipts  of  copies  of  above  document  this  5tli 
day  of  November,  1945,  is  hereby  acknowledged. 
FRANK  J.  HENNESSY, 
United  States  Attorney. 
By    ALBERT  S.  GUERARD 

Assistant   United   States   At- 
torney. 

[Endorsed]:    Filed  November  5,  1945.    Paul  P. 
O'Brien,  Clerk. 
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No.  11,108 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Parrott  &  Company,  a  corporation,  Appellant 

vs. 

United  States  of  America,  Appellee 


Upon  Appeal  from  the  District  Court   of  the  United   States  for 
the  Northern  District  of  California,  Southern  Division. 


BRIEF  FOR  APPELLANT 


A)  STATEMENT 
1 )  Jurisdictional  facts :  This  ap])eal  relates  to  an  ac- 
tion brouglit  by  appellant  against  appellee,  seeking  re- 
fund of  internal-revenue  taxes  paid  by  appellant  to  Clif- 
ford C.  Anglini  and  to  Richard  Xickell,  who  upon  the 
dates  of  payment  were  the  collector  of  internal-revenue 
and  the  acting  collector  of  internal-revenue,  respectively. 
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at  San  Francisco,  but  neither  of  wlioni  was  the  collector 
of  internal-revenue  at  San  Francisco  at  the  time  this 
action  was  connnenced.  The  taxes  were  collected  by  Ang- 
lim  and  Nickell  through  the  agency  of  the  San  Francisco 
collector  of  customs,  and  the  suit  is  based  upon  the 
Tucker  Act  of  1887,  28  USC  41  (20).  ^ 

On  July  20,  1945,  the  United  States  district  judge 
granted  defendant's  (appellee's)  motion  to  dismiss,  the 
motion  being  based  upon  tlie  contention  that  the  com- 
plaint failed  to  state  a  cause  of  action  and  that  the  facts 
alleged  in  the  complaint  show  affirmatively  that  said 
taxes  w^ere  lawfully  collected  (R  19).  Jurisdiction  of  this 
court  to  review  the  order  of  the  district  court  is  based 
upon  28  use  225(1). 

2)  Questions  presented:  Following  is  a  statement  of 
the  questions  presented,  and  the  statutes  and  trade  agree- 
ments involved :  : 

The  internal-revenue  taxes  were  paid  on  rum  brought 
into  the  United  States  from  the  Virgin  Islands  during 
the  years  1938  to  1941  (R  4).  The  formulae  under  which 
this  iTim  was  produced  are  set  forth  in  the  complaint 
(R  5-8).  In  brief,  they  show  that  it  was  first  distilled  at 
over  100  degrees  proof,  placed  in  charred  oak  barrels 
for  aging,  removed  from  the  barrels  for  blending  with 
other  rum,  or  for  the  addition  of  small  amounts  of 
caramel  or  carbon  (.7  percent  caramel,  or  from  1  to  2.4 
pounds  of  carbon  per  100  gallons  of  rum),  filtered,  re- 
duced in  proof  by  addition  of  distilled  water,  bottled  at 
a  proof  of  86  degrees,  and  shipped  in  that  condition  to 
the  United  States. 

As  to  this  rum,  tliree  basic  contentions  are  made  by 
appellant,  as  follows : 


a)  That  a  tax  of  30  cents  per  jjioof  .i^mllon,  applicable 
to  rectified  distilled  spirits,  should  not  have  been  col- 
lected (R  8). 

b)  That  the  "distilled  spirits"  tax  of  $2.25,  $8  or  $4 
per  gallon  (the  rate  depending  upon  date  of  payment) 
should  not  have  been  assessed  u])()n  the  l)asis  of  the  wine 
gallon,  but  rather  upon  the  hasis  of  the  proof  gallon 
(R  9). 

c)  Alternatively,  that  said  'MistiUed  sjurits"  tax 
should  have  been  assessed  at  tlu-  rate  of  $2  per  wine 
gallon  (R  9). 

These  contentions  are  based  upon  laws,  trade  agree- 
ments, and  regulations,  principally  those  set  forth  in  the 
appendix  hereto,  as  follows: 

(a)  Virgin  Islands  Act  of  ]\farc]i  o,  1917,  section  3,  39 
Stat.  1133,  48  USC  1394,  relating  to  internal-revenue 
taxes  upon  Virgin  Islands  products. 

(b)  Revenue  Act  of  1918,  section  i;'.04,  40  Stat.  1142, 
26  USC  3350  (a),  relating  to  taxes  upon  Virgin  Islands 
products. 

(c)  Revenue  Act  of  1918,  section  605,  40  Stat.  1108 
26  USC  2800   (a)(5),  relating  to  rectified  spirits. 

(d)  RS  3244  (3),  26  USC  3254  (g),  relating  to  rec- 
tifiers of  distilled  spirits. 

(e)  RS  3248,  26  USC  2800  (c),  relatiiig  to  time  of 
attachment  of  tax  on  distilled  spirits. 

(f)  Trade  Agreement  Act  of  June  12,  1934,  48  Stat. 
943,  19  USC  1351. 

(g)  Trade  agreement  between  tlie  United  States  and 
the  United  Kingdom,  elfective  Jan\mry  1,  1939,  54  Stat. 
1897,  TD  49753,  articles  XII  and  XIV. 
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(h)  Trade  agreement   ])etweeii   the   United   States   and 
Haiti,   effective   June   3,   1935,   49   Stat.   3737,   TD  47667, 
article  II. 

(i)  26  C.F.E.  1941  supp.  180.134  (a),  relating  to  inter- 
nal-revenue tax  on  Virgin  Islands  products. 

It  is  appellant's  contention  that  the  rectifying  tax  of 
30  cents  per  proof  gallon  (26  USC  2800  (a)(5))  was 
inapplicable  because  (1)  the  rum  had  not  been  rectified 
or  produced  in  such  manner  that  the  producer  was  a 
rectifier  within  the  meaning  of  26  USC  3254  (g) ;  (2) 
that  even  had  it  been  so  produced  the  tax  is  inapplicable, 
because  products  of  the  Virgin  Islands  should  be  taxed 
upon  arrival  in  the  United  States  in  the  same  manner  as 
foreign  products  are  taxed  (48  USC  1394);  namely,  with- 
out assessment  of  the  rectifying  tax. 

The  first  of  these  two  contentions  requires  determina- 
tion as  to  the  scope  of  26  USC  2800  (a)(5)  and  26  USC 
3254  (g),  and  the  second  requires  determination  of 
whether  Virgin  Islands  products  are  taxable  upon  their 
arrival  in  the  United  States  in  accordance  with  the  Vir- 
gin Islands  Act  of  March  3,  1917,  section  3,  39  Stat.  1133, 
48  use  1394,  or  in  accordance  Avith  the  Revenue  Act  of 
1918,  section  1304,  40  Stat.  1142,  26  USC  3350  (a).  With 
regard  to  the  first  point,  i.e.,  the  scope  of  26  I'^SC  2800 
(a)(5)  and  26  USC  3254  (g),  the  question  presented  is 
whether  the  rum,  as  described  in  26  T^SC  2800  (a)(5) 
was  ''rectified,  purified,  or  refined  in  such  manner,''  or 
was  a  mixture  "produced  in  such  manner,"  that  the  per- 
son "so  rectifying,  purifying,  refining,  or  mixing  the 
same  is  a  rectifier  within  the  meaning  of  section  3254  (g)," 
also,  whether  the  definition  of  a  rectifier  in  said  section 
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3254  (s)  extends  to  persons  i)erfonnin!;-  tlie  described 
acts  in  the  Virgin  Islands  ratlier  tlian  in  the  United 
States.  Appellant  contends  that  the  merchandise  was  not 
rectified,  etc.,  and  that  the  producer  was  not  a  "rec- 
tifier" as  thus  defined. 

The  second  contention  as  to  tlie  rectifying  tax  arises 
out  of  the  fact  that  the  Virgin  Islands  Act  of  1917,  48 
use  1394,  provides  that  products  of  those  islands  which 
come  into  the  United  States  shall  ]my  ''the  rates  of 
duty  and  internal-revenue  taxes  which  are  required  to  be 
levied,  collected,  and  paid  upon  like  articles  imported 
from  foreion  countries,"  whereas  the  Revenue  Act  of 
1919,  26  use  3350  (a),  specifies  that  Virgin  Islands  prod- 
ucts coming  into  the  United  States  shall  pay  "a  tax 
equal  to  the  internal-revenue  tax  imposed  in  the  United 
States  upon  like  articles  of  domestic  manufacture."  Con- 
sequently, as  rectified  foreign  spirits  are  not  assessed 
with  the  30  cent  tax  when  imported  into  the  United 
States,  this  phase  of  the  appeal  requires  determination 
of  whether  the  act  of  1917  or  the  act  of  1919  controls. 

A  distinctly  separate  issue  exists  with  regard  to  the 
internal-revenue  tax  as  distinguished  from  the  rectifi- 
cation tax,  plaintiff's  contentions  being  as  follows: 

a)  If  the  taxable  status  of  this  rum  is  to  be  determined 
upon  the  basis  of  "like  articles  of  domestic  manufacture" 
as  specified  in  26  USC  3350  (a)  supra,  then  the  distilled 
spirits  tax  should  have  been  liased  u]ion  the  proof  gallon 
rather  than  the  wine  gallon.  The  rum  was  created  at 
more  than  100  in-oof,  and  domestic  rum  produced  in  this 
manner  is  taxed  ui^on  the  proof  gallon. 

Alternatively,  appellant  seeks  the  same  conclusion  if 
the  tax  should  be  the  same  as  that  collected  upon  "like 
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articles  imported  from  foreign  countries"  as  specified  in 
the  1919  act.  In  1939  the  amount  of  internal-revenue  tax 
on  foreign  rum  was  "frozen"  by  the  trade  agreement 
between  the  United  States  and  the  United  Kingdom,  cited 
above.  Consequently  the  United  States  is  prohibited  by 
that  trade  agreement  from  charging  a  greater  amount  of 
internal-revenue  tax  upon  foreign  rum  than  that  cur- 
rently being  imposed  upon  domestic  rum;  and  as  domes- 
tic rum  is  taxable  upon  the  basis  of  the  proof  gallon, 
foreign  rum  should  also  be  on  that  basis. 

The  remaining  contention  that  the  internal-revenue  tax 
should  not  have  been  greater  than  $2  per  wine  gallon  is 
based  upon  the  fact  that  the  trade  agreement  between  the 
United  States  and  Haiti  cited  above,  which  became  effec- 
tive June  3,  1935,  enjoined  the  United  States  from  assess- 
ing upon  rum  imported  in  containers  holding  less  than 
one  gallon  an  internal-revenue  tax  greater  than  the 
amount  then  being  assessed,  namely,  $2  per  gallon.  Con- 
sequently, if  the  status  of  Virgin  Islands  products  is  to 
be  determined  upon  the  basis  of  the  1917  Virgin  Islands 
Act,  i.e.,  as  being  the  same  as  that  imposed  upon  ''like 
articles  imported  from  foreign  countries,"  then  the  taxes 
assessed  here  of  $2.25,  $3,  or  $4  per  gallon  were  exces- 
sive to  the  extent  they  exceeded  the  rate  of  $2  in  effect 
in  1935 ;  namely  $2  per  gallon. 

B)  ARGUMENT 

I)  Rectification  Tax  Inapplicable  to  Virgin  Islands  Rum 

1)  Statutes:  Pertinent  statutes  are  set  forth  below,  so 

far  as  material;  and  it  may  be  noted  that  for  revenue 

purposes,   both   customs   and   internal,   the   term   "United 
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States"  does  not  incliKle  the  Virniii  Islands  (19  USC 
1401  (k);  26  use  ;57!)7  (a)(9)).  Also  at  least  as  far 
back  as  acquisition  of  the  Philippines  in  1898,  as  well 
as  Virij:in  Islands,  Guam,  and  so  on,  it  has  been  the 
UJiiforni  American  k',<;islalive  policy  to  keep  these  pos- 
sessions outside  the  taxation  system  of  the  country,  and 
for  many  purposes  to  <i:ive  them  the  same  status  as 
foreign  countries.  For  instance,  merchandise  from  the 
Philippines  and  Virgin  Islands,  unless  oC  insular  origin, 
is  dutiable  at  the  same  rates  as  tliough  imported  fi-om  a 
foreign  country  (19  USC  1301,  48  USC  1394);  and  each 
of  these  possessions  has  its  own  system  of  import  and 
internal  taxation  (48  USC  1010,  1395-6).  The  variety  of 
special  legislation  concerning  these  insular  entities  is 
revealed  by  title  48,  Ignited  States  Code. 
Basic  statutes  are  as  follows : 

a)  Revenue   Act   of  1918,   section   1304,  40   Stat.   1142, 
26  USC  3350  (a)  : 

Sec.  1304.  That  there  shall  be  levied,  collected,  and 
paid  in  the  United  States,  upon  articles  coming  into 
the  United  States  from  the  Virgin  Islands,  a  tax 
equal  to  the  internal-revenue  tax  imposed  in  the 
United  States  vpon  like  articles  of  domestic  manu- 
facture;  .   .   . 

b)  Virgin  Islands  Act  of  :\Iarcli  3,  1917,  section  3,  39 
Stat.  1133,  48  USC  1394: 

Sec.  3.  That  on  and  after  the  passage  of  this  act 
there  shall  be  levied,  collected,  and  paid  upon  all 
articles  coming  into  the  United  States  or  its  pos- 
sessions, from  the  West  Indian  Islands  ceded  to  the 
United  States  by  Denmark,  the  rates  of  duty  and 
internal-revenue    taxes    which    are    required    to    be 
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levied,  collected,  and  paid  upon  like  articles  imported 
from  foreign  countries;   .   .   . 

c)  Same  act,  section  5,  48  USC  1396: 

Sec.  5.  That  the  duties  and  taxes  collected,  in 
pursuance  of  this  act  shall  not  be  covered  into  tlie 
general  fund  of  the  Treasury  of  the  United  States, 
but  shall  be  used  and  expended  for  the  government 
and  benefit  of  said  islands  under  such  rules  and 
regulations  as  the  President  may  prescribe. 

It  should  be  explained  that  the  30-cent  rectification  tax 
is  exacted  upon  the  "articles  of  domestic  manufacture" 
mentioned  in  section  1304  supra,  but  that  under  a  uniform 
Treasury  practice  it  has  not  been  collected  upon  "articles 
imported  from  foreign  countries"  (sec.  3  supra),  which 
are  subjected  merely  to  the  basic  rate  provided  for  distilled 
spirits  generally,  being  $2.25  per  gallon  under  26  USC 
2800  (a)(1),  though  since  raised  to  $9.  The  assessment 
of  rectifying  tax  in  the  instant  case  is  made  on  the  theon- 
that  Virgin  Islands  spirits  are  subject  to  above-quoted 
provision  for  "articles  of  domestic  manufacture." 

In  the  court  below  appellee  contended  that  these  two 
provisions  "are  clearly  in  conflict  and  inconsistent"  in 
regard  to  Virgin  Islands  rum,  and  that  the  1918  act, 
"being  the  later,  is  therefore  controlling."  However, 
appellant's  position  is  that  the  statutes  do  not  conflict  in 
regard  to  the  rectification  tax.  This  argument  is  sup- 
ported by  rules  of  statutory  construction,  by  evidence  of 
intent  intrinsic  and  obvious  in  the  Virgin  Islands  law, 
and  by  established  administrative  practice  and  presumed 
legislative  adoption  of  that  practice. 
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2)  Rules  of  construction :  The  two  sections  relate  to  the 
same  subject  and  therefore  sliould  be  considered  together, 
under  the  familiar  rule  for  statutes  in  pari  materia,  and 
should  be  so  construed  as  to  permit  both  to  stand  to- 
gotlier  and  remain  in  el't'ect  so  far  as  circumstances  per- 
mit. 

The  following  decisions  l)y  the  Supreme  Court  are 
among  many  that  might  be  cited  to  this  subject: 

a)  US  V.  Dotterwcich,  320  US  277,  280:  Regard  for 
legislative  purposes  "should  infuse  constniction." 

b)  Wilmot  V.  Mudge,  103  US  217,  221  :  Here  it  is  said: 

The  rules  of  construing-  statutes  in  like  cases  with 
the  present  are  so  well  understood  as  to  need  no 
citation  of  authorities.  They  are:  First,  that  effect 
shall  be  given  to  all  the  words  of  a  statute,  where 
this  is  possible  witlumt  a  conflict ;  and,  second,  that, 
as  regards  statutes  in  pari  materia  of  different 
dates,  the  last  shall  repeal  the  first  only  when  there 
are  express  terms  of  repeal,  or  where  the  implica- 
tion of  repeal  is  a  necessary  one.  When  repeal  by 
implication  is  relied  on  it  must  be  impossible  for 
both  provisions  under  consideration  to  stand,  be- 
cause one  necessarily  destroys  the  other.  If  both  can 
stand  by  any  reasonable  construction,  that  construc- 
tion must  be  adopted. 

Here  there  are  no  "express  terms  of  rei)eal,''  nor  is 
"the  implication  of  repeal  ...  a  necessary  one."  Also,  it 
is  not  "impossible  for  both  provisions  under  consid- 
eration to  stand,"  because  the  later  one  does  not  "neces- 
sarily" destroy  the  earlier  one,  and  "both  can  stand 
by  .  .  .  reasonable  const i-uction."  The  construction  urged 
below   by    appellee    would   destroy    the   ])ertinent    portion 
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of  the  Viri2:in  Islands  Act,  whereas  appellant's  construc- 
tion would  give  full  effect  to  that  act  while  only  slightly 
narrowing  the  effect  of  the  1918  revenue  act. 

c)  Southland  Gasoline  Co.  v.  Bailey,  319  US  44,  47: 
As  to  another  instance  of  statutes  of  different  periods, 
the  Supreme  Court  said: 

The  problem  of  statutory  construction  .  .  .  should 
not  be  solved  simply  by  a  literal  reading  of  the 
exemption  section  of  the  Fair  Labor  Standards  Act 
and  the  delegation  of  power  section  of  the  Motor 
Carriers  Act.  Both  sections  are  parts  of  important 
general  statutes  and  their  particular  language  should 
be  construed  in  the  light  of  the  purposes  which  led 
to  the  enactment  of  the  entire  legislation.  United 
States  V.  American  Trucking  Association,  310  US 
534,  542 

It  wiU  be  demonstrated  below  that  the  dominating  pur- 
pose of  the  statutes  here  in  question  is  ascertainable  from 
the  Islands  act. 

d)  Securities  S  Exchange  Comm.  v.  Joiner  Leasitir/ 
Co.,  319  US  344,  350:  This  decision  refers  to: 

.  .  ,  the  doctrine  that  courts  will  construe  the 
details  of  an  act  in  conformity  with  its  dominating 
general  purpose,  will  read  text  in  the  light  of  con- 
text and  will  interpret  the  text  so  far  as  the  mean- 
ing of  the  words  fairly  permits,  so  as  to  carry  out 
in  particular  cases  the  generally  expressed  legisla- 
tive policy. 

The  instant  case  is  especially  within  the  rule,  because  as 
noted  infra  the  legislative  policy  is  expressed  specially  by 
the  Islands  act,  and  context  of  the  Islands  act  (sec.  5) 
requires  continued  operation  of  section  3. 
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e)  Interstate  Commerce  Comm.  r.  Railway  L.  Ex.  Asso., 
315  US  ?tlZ,  380:  Au  administrative  construction  was  dis- 
credited because  "hostile  to  the  nuijor  objective  of  the 
act."  In  the  instant  case,  as  will  be  shown  hereinafter, 
the  present  administrative  construction,  here  in  question, 
which  is  based  upon  the  concept  of  revenue  to  the  Ameri- 
can Treasury,  is  hostile  to  the  dominating  concept  of 
revenue  to  the  insular  government. 

The  present  pertinency  of  the  foregoing  enunciations  of 
principle  by  the  Supreme  Court  will  now  be  made  in  detail. 

3)  Purpose  of  Virgin  Islands  Act:  In  the  instant  case 
the  "light  of  the  purposes  which  led  to  the  enactment  of 
the  entire  legislation"  is  especially  clear.  The  measure  is 
entitled  "an  act  to  jirovide  a  temporary  government  for 
the  West  Indian  Islands  acquired  by  the  United  States 
from  Denmark"  (89  Stat.  1132).  The  life  blood  of  any  gov- 
ernment is  its  revenue,  and,  in  this  instance,  the  frame- 
work and  mode  of  operation  of  the  insular  government 
having  been  established  by  sections  1  and  2,  the  raising 
and  disposal  of  revenues  were  governed  by  sections  3-5, 
relating  (a)  to  exactions  made  in  this  country  on  mer- 
chandise from  Virgin  Islands,  and  (b)  to  export  duties 
and  other  taxes  collected  by  the  insular  government,  and 
(c)  allocating  all  these  revenues  to  the  benefit  of  that 
government,  by  directing  that  "the  duties  and  taxes  col- 
lected in  pursuance  of  this  act  shall  not  be  covered  into 
the  general  fund  of  the  Treasury  of  the  United  States,  but 
shall  be  used  and  expended  for  the  government  and  benefit 
of  said  islands."  This  provision  concerning  collections  un- 
der "this  act,"  to  wit,  the  original  insular  act  of  1917, 
has  never  been  revised  or  superseded.   Therefore  section  5 
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contemplates  now,  as  it  did  originally,  so  far  as  internal 
taxes  are  concerned,  only  those  levied  "upon  like  articles 
imported  from  foreign  countries." 

The  only  revenue  available  to  the  insular  government 
is  that  "collected  in  pursuance  of  this"  original  Virgin 
Islands  Act.  No  other  collections  under  American  excise 
laws  are  assigned  to  that  government ;  so  that  if  section  3, 
a  revenue-producing  provision  in  the  Virgin  Island  Act, 
should  be  regarded  as  superseded  by  later  legislation,  it 
would  be  necessary  to  distort  the  words  in  section  5  of 
the  original  statute,  "collected  under  this  act,"  so  they 
would  read,  "collected  under  any  act."  Such  judicial  sur- 
gery should  be  resorted  to  only  where  unavoidably  neces- 
sary; and  it  is  here  unnecessary,  either  to  meet  some 
exigency  such  as  failure  of  insular  revenues,  or  to  com- 
ply with  rules  of  statutory  construction. 

This  obvious  perversion  of  explicit  legislative  language 
can  be  avoided  by  construing  the  Virgin  Islands  Act,  48 
use  1394,  and  the  later  one,  26  USC  3350  (a),  as  having 
the  same  meaning  despite  the  slight  verbal  difference. 
Such  a  construction  would  be  reasonable  because  in  accord 
with  the  manifest  policy  of  the  fundamental  legislation 
governing  fiscal  relations  between  this  country  and  the 
Islands. 

It  would  also  be  reasonable  because  (a)  of  the  incon- 
gruity and  difficulty  of  applying  processing  taxes  to  mer- 
chandise produced  outside  the  United  States,  because 
(b)  of  the  incidental  reversal  of  long-continued  adminis- 
trative practice  in  regard  to  Virgin  Islands  spirits,  be- 
cause (c)  of  present  administrative  usage  concerning  other 
phases  of  the  rectification  laws,  and  because  (d)   of  pre- 
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sumed  le^afislative  approval  of  tlie  practical  Treasury  con- 
struction of  Virgin  Islands  statutes  and  of  rectification 
statutes.  These  subjects  will  be  dealt  with  under  our 
headings  4-6  infra. 

4)  Rectification  tax  applicahle  onhj  to  American  prod- 
ucts: The  Revenue  Act  of  1918,  26  USC  3350  (a),  which 
provides  for  Island  juoducts  "the  internal  revenue  tax 
imposed  in  the  United  States  upon  like  articles  of  domestic 
manufacture,"  may  well  be  construed  as  referring  only  to 
the  general  tax  on  distilled  spirits,  and  not  to  the  rec- 
tification tax.  If  so,  there  is  then  no  conflict  between  the 
two  statutes,  and  plaintitT's  contention  that  Island  prod- 
ucts are  not  subject  to  rectification  tax  should  be  sustained, 
and  that  phase  of  this  suit  thus  disposed  of. 

The  rectification  tax  is  a  special  impost  of  a  domestic 
iy\)Q  that  is  not  suitable  to  extraterritorial  administration 
and  has  only  recently  been  applied  by  revenue  officials  to 
insular  production  and  is  still  not  considered  applicable 
to  spirits  from  foreign  countries.  In  regard  to  these  in- 
consistent official  positions  it  will  be  helpful  to  consider 
the  history  of  rectification  statutes. 

Apparently  the  first  legislation  on  the  subject  was  by 
Act  of  July  20,  1868,  15  Stat.  130,  150,  which  imposed 
so-called  special  taxes  on  many  occupations  in  this  coun- 
try, ranging  from  brewing  to  peddling,  and  with  some 
subsequent  amendments  was  carried  into  RS  3244.  The 
pertinent  part  of  that  section  reads  thus: 

Sec.  3244.     S])ecial  taxes  are  imposed  as  follows: 

Third.  Rectifiers  of  distilled  spirits  shall  pay  $200. 
Every  person  who  rectifies,  purifies,  or  refines  dis- 
tilled spirits  or  wines  by  any  process  other  than  by 
original  and  continuous  distillation  from  mash,  wort, 
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or  wash,  through  continuous  closed  vessels  and  pipes, 
until  the  manufacture  thereof  is  complete,  and  every 
wholesale  or  retail  liquor-dealer  who  has  in  his  pos- 
session any  still  or  leach-tub,  or  who  keeps  any  other 
apparatus  for  the  purpose  of  refining  in  any  manner 
distilled  spirits,  and  every  person  who,  without  rec- 
tifying, purifying,  or  refining  distilled  spirits,  shall, 
by  mixing  such  spirits,  wine,  or  other  liquor  with  any 
materials,  manufacture  any  spurious,  imitation,  or 
compound  liquors  for  sale,  under  the  name  whisky, 
brandy,  gin,  rum,  wine,  spirits,  cordials,  or  wine 
bitters,  or  any  other  name,  shall  be  regarded  as  a 
rectifier,  and  as  being  engaged  in  the  business  of 
rectifying:   .    .    . 

By  no  stretch  of  language  could  this  provision  be  re- 
garded as  relating  to  anything  but  domestic  operations. 
Occupational  activities  outside  the  United  States  are  in  no 
way  implicated. 

This  special  tax  on  domestic  rectifiers  of  spirits  has 
continued  until  the  present  time,  being  now  found  without 
substantial  statutory  change  in  26  USC  3250  (f)  (1)  and 
3254  (g),  in  part  vii  on  ''occupational  taxes"  on  liquor. 
The  present  tax  on  rectification  differs  from  above- 
mentioned  tax  on  rectifiers  in  that,  instead  of  being  occu- 
pational, it  is  a  processing  tax.  It  seems  to  have  origi- 
nated in  Act  of  October  3,  1917,  section  304,  40  Stat.  310, 
which  as  now  found  in  26  USC  2800  (a)  (5)  reads  thus, 
so  far  as  here  pertinent: 

(5)  Rectified  Spirits  and  Wines. — In  addition  to 
the  tax  imposed  by  this  chapter  on  distilled  spirits 
and  wines,  there  shall  be  levied,  assessed,  collected, 
and  paid,  a  tax  of  30  cents  on  each  proof  gallon  .  .  . 
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on  all  distilled  spirits  or  wines  rectified,  purified,  or 
refined  in  such  manner,  and  on  all  mixtures  produced 
in  such  manner,  tluit  the  person  so  recti  lying-,  ]nirify- 
ius^:,  refinins^,  or  mixing  the  same  is  a  rectifier  within 
tlie  meaning  of  section  3254  (g) :   .   .   . 

This  reference  to  section  8254  (g),  in  which  tlie  language 
of  RS  3244  (3),  su])ra.  is  embodied,  im]>licates  the  same 
exclusive  purview  of  domestic  products  that  was  connoted 
by  the  latter. 

This  construction  is  strengthened  l)y  various  other  stat- 
utes, to  wit : 

a)  19  use  2801  (b),  relating  to  proof  and  volume  of 
rectified  spirits  and  providing: 

When  the  process  of  rectification  is  completed  and 
the  taxes  prescribed  by  section  2800  (a)  (5)  have  been 
paid,  it  shall  be  unlawful  for  the  rectifier  or  other 
dealer  to  reduce  in  proof  or  increase  in  volume  such 
spirits  or  ^vine  by  the  addition  of  water  or  other  sub- 
stance; nothing  herein  contained  shall,  however,  pre- 
vent a  rectifier  from  using  again  in  the  process  of 
rectification  spirits  already  rectified  and  upon  which 
the  taxes  have  theretofore  been  paid. 

Comment :  These  provisions  can  relate  only  to  processes 
subsequent  to  payment  of  tax  in  this  country.  On  insular 
or  foreign  processing  the  tax  would  not  have  ''been  paid" 
or  even  accrued  prior  to  arrival  in  the  United  States. 

b)  19  use  2801  (c)(1),  on  "exemption  from  tax,"  pro- 
%ddes  that: 

.  .  .  blended  whiskies  and  blended  fruit  brandies 
shall  be  exempt  from  tax  under  section  2800  (a)(5) 
only  when  compounded  under  the  immediate  supervi- 
sion of  a  revenue  officer,  in  such  tanks  and  under  such 
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conditions  and  supervision  as  the  Commissioner,  with 
the  approval  of  the  Secretary,  may  prescribe. 

Comment:  This  ''immediate  supervision  of  a  revenue 
officer"  could  occur  only  in  regard  to  domestic  rectifica- 
tion, and  regulations  for  "tanks  and  .  .  .  conditions" 
could  be  enforced  by  the  Commissioner  only  for  domestic 
operations. 

c)  26  use  2801(e)  (1)  (2)  authorize  Treasury  regulations, 
prescribe  arrangement  of  premises,  and  impose  penalties 
for  misuse  of  premises.  Same  comment;  also  penalties 
would  not  be  imposed  for  acts  occurring  outside  the  United 
States. 

d)  26  use  2801  (f),  imposes  penalties  in  connection  with 
rectification  violations.    Same  comment. 

(e)  26  use,  part  ii,  on  "distilling  and  rectifying,"  con- 
tains many  other  provisions  of  like  implication,  such  as 
section  2812,  on  "notice  of  business  of  distiller  or  recti- 
fier"; section  2813,  on  "notice  of  intention  to  rectify"; 
section  2828,  on  furnishing  of  ladders  and  other  facili- 
ties to  revenue  ofiicials  for  examination  of  rectification 
premises;  sections  2831-3,  on  equipment,  search  of  prem- 
ises, and  use  of  signs;  sections  2855-7,  on  monthly  re- 
turns of  rectifier,  unlawful  rectifying,  and  records  of 
rectifiers;  sections  2860-2,  on  limited  purchases  by  rec- 
tifiers, gauging,  branding  and  stamping  by  government 
official,  and  form  of  stamping,  and  section  2865,  on  penal- 
ties for  noncompliance  with  rectification  statutes. 

These  numerous  statutes  in  pari  materia  unanimously 
support  appellant's  contention  that  rectification  taxes  re- 
late only  to  domestic  production,  the  same  as  the  special 
tax  of  $200  on   rectifiers   is   payable   only   by   American 


17 

processors.  It  would  l)e  liard  to  find  anotliei-  case  of  statu- 
tory intent  based  on  so  many  clear  implications. 

5)  Rcgulaiions:  There  seem  to  be  no  published  Treasury 
directives  in  relation  to  rectification  taxes  on  foreign 
liquors  in  general.  Therefore,  in  that  regard  the  evidence 
that  the  tax  has  not  been  imposed  is  negative.  However, 
for  28  years,  as  is  well  known  in  official  and  commercial 
circles,  the  tax  has  not  been  assessed. 

As  to  Virgin  Islands  products  the  evidence  is  well  docu- 
mented, and  in  that  regard  a]ipellant  cites  infra  the  pub- 
lished customs  regulations  of  1943,  1937,  1931,  and  1923, 
all  of  which  recognize  the  Virgin  Islands  Act  of  March  3, 
1917,  as  applicable,  and  ignore  26  USC  3350  (a). 

Customs  regulations  are  pertinent  because  goods  going 
to  or  coming  from  those  islands,  as  with  commerce  with 
foreign  countries,  are  subject  to  the  usual  customs  re- 
quirements, and  can  be  cleared  through  customs,  whether 
inward  or  outward,  only  upon  compliance  with  taxing 
statutes  including  collection  of  duties  and  internal  taxes 
upon  arrival,  and  the  drawback  of  duties  and  taxes  upon 
export.  These  regulations  are  more  specifically  as  follows: 
a)  Customs  Regulations  1943,  section  7.9  on  "Virgin 
Islands":  While  these  regulations  prescribe  customs  for- 
malities for  commerce  between  the  United  States  and  the 
Islands,  of  special  value  here  is  the  fact  that  the  basic 
statute  cited  is  48  USC  1394  (section  3  of  the  original  Vir- 
gin Islands  Act  of  March  3,  19^7).  It  is  quoted  in  full  in 
the  regulations,  including  this  language : 

There  shall  be  levied,  collected,  and  paid  upon  all 
articles  coming  into  the  United  States  or  its  posses- 
sions from  the  Virgin  Islands  the  rates  of  duty  and 
internal-revenue  taxes  which  are  required  to  be  levied, 
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collected,  and  paid  upon  like  articles  imported  from 
foreign  countries:   .   .   . 

b)  Customs  Regulations  1937:  Article  272  is  similar  to 
section  7.9  in  the  regulations  of  1943  supra,  and  embodies 
the  same  statutory  quotation  from  48  USC  1394. 

c)  Customs  Regulations  1931:  Article  267  likcAvise  in- 
cludes the  Virgin  Island  provision  in  full. 

d)  Customs  Regulations  1923:  Article  245  cites  "Act 
Mar.  3,  1917,  sec.  3,"  and,  while  the  statute  is  not  quoted, 
also  cites  Treasury  Decision  37089  of  April  3,  1917,  which, 
for ''information  and  guidance"of" collectors  of  customs," 
publishes  the  act  in  full,  containing  the  involved  provision 
concerning  internal-revenue  taxes  upon  like  articles  im- 
ported from  foreign  countries. 

Thus,  in  administering  the  law  relating  to  merchandise 
coming  into  the  country  from  Virgin  Islands,  both  for  cus- 
toms and  for  internal-revenue  purposes  (26  CFR  180.5), 
the  American  customs  service  was  for  many  years  acting 
under  published  Treasury  instructions  which  even  now 
recognize  section  3  of  the  Virgin  Islands  act  as  operative 
and  give  no  weight  whatever  to  the  theory  that  the  provi- 
sion in  that  act  for  "like  articles  imported  from  foreign 
countries"  was  altered  in  meaning  by  the  words  in  the 
Revenue  Act  of  1918,  "like  articles  of  domestic  manu- 
facture. ' ' 

However,  the  Treasury  llks  not  been  entirely  consistent. 
This  appears  from  an  internal-revenue  regulation  pub- 
lished on  October  25,  1937  as  TD  4770,  which  is  now  em- 
bodied in  26  Code  Fed.  Reg.  180,  and  relates  to  "collection 
of  internal-revenue  tax  on  intoxicating  liquors  .  .  .  com- 
ing into  the  United  States  from  .  .  .  the  Virgin  Islands." 
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This  regulation  entirely  ignored  section  ?>  of  tlie  Virgin 
Island  act  but  referred  to  section  1804  of  the  I'evenne  act 
of  1918,  now  26  USC  3350  (a).  After  mentioning  that  dis- 
tilled spirits  from  the  Islands  ''are  subject  to  the  rates 
imposed  upon  domestic  i)ro<ln('ts  of  the  same  kind  by  the 
internal-revenue  laws,"  the  regulation  added  (26  CFR 
180.1) : 

,  .  .  Rectification  tax  on  rectified  distilled  spirits 
or  wines  at  the  rate  of  30  cents  per  proof  gallon  is 
also  collectible  ...  if  the  product  so  rectified  would 
be  subject  to  that  tax  if  manufactured  in  the  United 
States. 

In  Inferstdfe  ('nimi/.  ('mini.  r.  /{(lilirai/  L.  Ex.  Jssn., 
315  US  373,  380,  the  earlier  one  of  conflicting  interpreta- 
tions by  the  commission  was  adopted,  though  other  rea- 
sons were  also  given  for  the  conclusion  reached. 

So  it  appears  that  the  Treasury  was  consistent  until  Oc- 
tober 1937,  but  that  since  then  customs  regulations  have 
recognized  section  3  of  the  Virgin  Islands  Act,  while  in- 
ternal-revenue regulations  have  disregarded  it!  Under  such 
circumstances  the  rule  concerning  the  weight  to  be  imputed 
to  long-continued  administrative  construction  is  hardly 
weakened  by  the  head-on  collision  between  two  Treasury 
bureaus  which  in  1937  created  an  im^iasse  that  still  per- 
sists, especially  in  view  of  the  fact  that  the  Treasury  atti- 
tude that  imposes  rectification  taxes  on  Island  spirits  is 
inconsistent  with  the  continued  administrative  exemption 
of  foreign  products  from  those  taxes. 

Further,  in  the  court  below  appellee  conceded  that  "the 
rectif^dng  tax  was  not  collected  on  distilled  spirits  brought 
in  from  the  Virgin  Islands  prior  to  the  promulgation  of 
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T.D.  4770,"  in  October  1937,  thus  confirming  above  state- 
ments as  to  uniform  practice  during  the  previous  20  years. 

Pertinent  to  the  long  administrative  usage  which  was  in- 
terrupted in  1937,  is  the  fact  that  in  June  1926  the  Attor- 
ney General,  35  Opns.  63,  reviewed  the  internal  tax  laws 
concerning  distilled  spirits  with  possible  reference  to  Vir- 
gin Islands,  including  both  the  fundamental  statute  of 
March  3,  1917,  containing  the  words  "like  articles  imported 
from  foreign  countries,"  and  the  revenue  provision  con- 
taining the  words  ''like  articles  of  domestic  manufacture," 
and  his  extensive  discussion  contains  no  suggestion  of  con- 
flict between  those  phrases,  and  no  suggestion  that  the  rec- 
tification tax  applied  to  Island  products. 

6)  Effect  of  long -continued  administrative  construction: 
In  April,  1917,  Treasury  Decision  37089  published  in  full 
for  official  guidance  the  Act  of  March  3,  1917,  39  Stat. 
1132,  imposing  upon  Island  products  the  internal-revenue 
taxes  which  were  payable  "upon  like  articles  imported 
from  foreign  countries."  The  Revenue  Act  of  1918,  sec- 
tion 1304,  40  Stat.  1142,  26  USC  3350  (a),  provided  on 
Island  products  a  "tax  equal  to  the  internal-revenue  tax 
imposed  in  the  United  States  upon  like  articles  of  domestic 
manufacture. ' ' 

As  noted  above,  in  1923,  1931,  1937,  and  1943,  the 
Treasury  promulgated  general  regulations  which  cited  the 
earlier  act  as  pertinent  to  shipments  from  the  Islands; 
that  is,  there  was  no  recognition  of  a  possible  difference 
between  internal  taxes  upon  "articles  imported  from 
foreign  countries"  and  "articles  of  domestic  manufac- 
ture." Since  1917  there  have  been  about  a  dozen  compre- 
hensive revisions  of  internal-revenue  laws  and  several  re- 
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visions  of  customs  laws,  togotlier  witli  a  nnnil)cr  of  enact- 
ments relating  specially  to  the  Islands,  though  on  other 
subjects.   See  48  USC  1391-406. 

Congress  is  presumed  to  have  been  aware  of  these 
Treasury  i)romulgations  during  a  20-year  i)ei'iod  and  of 
the  fact  that  during  all  that  time  the  rectification  tax  had 
not  been  applied  to  Island  products.  If  this  long  and  uni- 
form practice  had  been  regarded  as  erroneous,  corrective 
legislation  would  doubtless  have  occurred;  ))ut  there  has 
been  none. 

An  administrative  practice  which  existed  undisturbed 
from  1917  to  1937  and  concerning  which  the  regulations 
have  been  conflicting  since  1937  should  now  be  followed. 
As  said  in  Border  Line  Transp.  Co.  v.  Haas  (CCA  9),  128 
F.2d  192,  syllabus  1 : 

Departmental  construction  of  statute  for  nearly 
half  a  century  was  entitled  to  great  w^eight  and  would 
not  be  upset  except  for  the  most  cogent  reasons. 

In  US  r.  Jackson,  280  US  183,  are  found  two  pronounce- 
ments that  are  here  pertinent:  In  syllabus  5,  74  L.ed. 
361: 

The  silence  of  Congress  in  the  face  of  a  long-con- 
tinued practice  of  an  executive  department  involving 
the  construction  of  a  federal  statute  must  be  consid- 
ered as  equivalent  to  consent  to  continue  the  practice. 

In  syllabus  4,  ib. : 

Great  weight  is  properly  to  be  given  to  the  con- 
struction consistently  given  to  a  statute  by  the  execu- 
tive department  charged  with  its  administration;  and 
such  construction  is  not  to  be  overturned  unless 
clearly  wrong,  or  unless  a  different  construction  is 
plainly  required. 
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Note,  also,  US  v.  Alabama  G.  S.  R.  Co.,  142  US  615,  621, 
saying: 

We  think  the  contemporaneous  construction  thus 
given  by  the  executive  department  of  the  government, 
and  continued  for  nine  years  through  six  different 
administrations  of  that  department — a  construction 
which,  though  inconsistent  with  the  literalism  of  the 
act,  certainly  consorts  with  the  equities  of  the  case — 
should  be  considered  as  decisive  in  this  suit.  It  is  a 
settled  doctrine  of  this  court  that,  in  case  of  ambi- 
guity, the  judicial  department  will  lean  in  favor  of  a 
construction  given  to  a  statute  by  the  department 
charged  with  the  execution  of  such  statute,  and,  if 
such  construction  be  acted  upon  for  a  number  of 
years,  will  look  with  disfavor  upon  any  sudden 
change,  whereby  parties  who  have  contracted  with  the 
government  upon  the  faith  of  such  construction  may 
be  prejudiced. 

Further,  as  said  in  Merritt  v.  Welsh,  104  US  694,  704 
(emphasis  added) : 

...  If  experience  shows  that  Congress  acted  un- 
der a  mistaken  impression,  that  does  not  authorize 
the  Treasury  Department  or  the  courts  to  take  the 
part  of  legislative  guardians  and,  by  construction,  to 
make  new  laws  which  they  imagine  Congress  would 
have  made  had  it  been  properly  informed,  hut  which 
Congress  itself,  on  being  properly  informed,  has  not, 
as  yet,  seen  fit  to  make.   .   .   . 

Other  pertinent  citations  are  these: 
Hahn  v.  US,  107  US  402,  405; 
US  V.  Hill,  120  US  169,  182 ; 
US  V.  Cerecedo,  209  US  337,  339 ; 
US  V.  American  Trading  Assn.,  310  US  534,  543. 
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In  view  of  these  various  decisions,  little  wei^lit  should 
be   given   to   the   fact   that   TD   4770,   October   1937,  con- 
tained instructions  in  violation  of  an  established  practice 
based  on  reiterated  pronnilgations. 

II)  The  Rum  Was  Not  Rectified 

Appellant's  cause  of  action  does  not  necessarily  depend 
upon  whether  the  N'irgin  Islands  Act  of  1917  applies  to 
exclusion  of  the  Revenue  Act  of  1918.  If  the  V^irgin 
Islands  Act  is  paramount,  then  the  30  cent  tax  was 
improperly  assessed  uhether  or  not  the  rum  was  rec- 
tified. And  if  the  Revenue  Act  of  1918  is  paramount 
then  the  (juestion  of  fact  arises  as  to  whether  this  rum 
was  rectified. 

This  tax  is  levied  under  the  provisions  of  26  USC 
2800  (a)(5)  ami  26  USC  3254  (ii)  set  forth  in  the  ap- 
pendix hereto.  It  is  iK^t  levied  upon  any  enumerated 
articles  but  upon  distilled  s])irits  "rectified,  purified  or 
refined  in  such  manner  and  on  all  mixtures  produced  in 
such  manner,  that  the  person  so  rectify! niz;,  purifying, 
refining  or  mixing  the  same  is  a  rectifier  within  the 
meaning  of  section  3254  (g) "  (26  X'SC  2800  (a)(5)). 
In  other  words,  mixtures  of  spirits  are  taxable  at  the 
30-cent  rate  only  if  the  person  "mixing  the  same''  is  a 
person  described  in  section  3254  (g). 

The  persons  described  in  section  3254  (g)  are  those 
who  perform  several  distinct  operations,  to  wit:  a)  rec- 
tifying, purifying,  or  refining  distilled  spirits,  and  (b) 
mixing  spirits  "with  any  material."  Plowever,  the  section 
is  explicit  in  stating  that  by  the  mixing  referred  to  the 
person  must  "manufacture"  either  "spurious,"  "imita- 
tion," or  "compound  liquors,''  for  sale. 
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Two  of  the  processes  enumerated  in  this  statute 
(purifying-  and  refining)  obviously  did  not  occur  here, 
because  the  addition  of  caramel  (formula  7),  the  blending- 
with  other  rmn  (formulas  2  and  10),  or  the  treatment 
with  darco  carbon  (formulas  11  and  12)  did  not  con- 
stitute purification  or  refining.  Also,  these  processes  did 
not  constitute  rectifying,  for  as  stated  in  Wampole  v. 
US,  191  F  573,  576 : 

.  .  .  rectification  of  distilled  spirits,  in  a  legal 
sense,  means  the  process  ...  by  wdiich  the  spirits 
are  separated  from  the  substance  with  which  it  is 
mixed  or  combined. 

Therefore  the  only  possible  (piestion  is  Avhether,  by 
virtue  of  the  mixing  and  blending  referred  to  above, 
''spurious,  imitation  or  compound  liquors"  were  manu- 
factured. Upon  this  point  it  may  be  first  observed  that 
the  recited  formulas  do  not  per  se  establish  that  spu- 
rious, imitation  or  compound  liquors  were  manufactured 
by  the  processes  referred  to.  Therefore  defendant's 
motion  below,  insofar  as  it  relates  to  this  court,  should 
have  been  denied.  However,  it  may  also  be  observed  that 
appellant  intended  to  establish  by  evidence  that  this  rum 
was  not  a  spurious  liquor  or  an  imitation  liquor,  and  that 
the  mixing,  as  alleged  in  the  complaint,  did  not  result 
in  the  "manufacture"  of  compound  liquor.  Consequently, 
it  is  submitted  that  in  the  absence  of  such  evidence  the 
court  below  was  unable  to  detennine  whether  appellant's 
complaint  stated  a  cause  of  action. 

In  the  court  below,  defendant  referred  to  US  v.  Quan- 
titii  of  Distilled  Spirits,  Fed.  Cas.  11494,  and  Michel  v. 
Nunn,  101   F  423,  as  authorities  for  the  statement  that 
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"there  certainly  can  l)e  no  doultl  (Iiat  tlic  nun  .  .  .  was 
rectified."  Tliese  decisions,  liowever,  do  not  support  this 
contention.  Federal  Case  11494  related  to  a  penalty  im- 
posed against  a  rectifier  for  faihire  to  make  a  proper 
record  of  the  receipt  ol'  distilled  s|)irits  as  re(iuired  by 
statute,  the  only  issue  being  ivliether  sucJi  records  had 
been  made.  However,  the  court  also  (|Uoted  the  statute 
defining-  rectifiers,  now  found  in  26  USC  3:254  (g),  and 
stated  that  it  was  not  disputed  Unit  the  defendants  were 
rectifiers  (p.  108).  Therefore  the  decision  is  not  })ertinent 
to  the  question  of  whether  tlie  instant  merchandise  was 
rectified. 

Althong'h  the  second  case  cited  by  defendant  below, 
Michel  V.  Nuini,  involved  the  (luestion  whether  rectifi- 
cation had  occurred,  it  is  submitted  that  the  court's  con- 
clusion therein  is  not  binding  here,  because  (a)  it  is 
contrary  to  subsequent  departmental  practice  inter- 
preting the  statute;  (b)  the  facts  in  that  case  do  not 
disclose  whether  a  spurious,  imitation,  or  compound 
liquor  was  manufactured;  and  (c)  the  result  of  such 
mixing  as  there  occurred  is  not  comparable  with  the 
result  in  the  instant  case.  Factually  the  Michel  case 
involved  a  retail  liquor  dealer  who,  as  shown  by  the 
opinion,  mixed  whisky,  sugar,  and  water,  or  reduced  the 
proof  of  whisky  by  the  addition  of  water  and  added  color- 
ing matter  (blackberry  juice)  to  tlie  diluted  whisky.  As 
to  these  facts  the  court  held  that  the  dealer  was  a  rec- 
tifier because  he  mixed  liquor  ''with  any  material."  But 
error  in  the  court's  conclusion  is  indicated  by  the  fact 
that  the  statute  was  interpreted  to  include  all  nti.viiifj  of 
any    Diaterial,   regardless   of  whether  by   such  mixing  a 


26 
spurious,    imitation,    or   compound   liquor   was   manufac- 
tured. 

Also,  the  court  stated  that  there  would  not  be  any 
doubt  that  under  the  statutes  in  question  the  Commissioner 
of  Internal  Revenue  could  require  a  person  mixing 
''either  water  or  sugar"  with  spirits  to  pay  tax  as  a 
rectitier.  However,  appellant  represents  to  this  court  that 
for  the  last  75  years  the  statute  has  been  administra- 
tively interpreted  so  as  to  exclude  the  mixing  of  water 
and  spirits  from  its  scope.  Also,  under  current  internal- 
revenue  regulations  (26  Code  of  Fed.  Reg.  184.245)  it  is 
permissible,  after  distillation  has  been  completed,  to  mix 
burnt  sugar  or  caramel  Math  brandy  without  incurring 
the  rectification  tax.  Therefore  it  is  submitted  that  the 
cited  decision  is  not  authoritative. 

Further,  on  the  question  of  whether  this  mixing  or 
blending  "manufactured"  a  compound  li(iuor,  as  re- 
quired by  the  statute,  the  decision  in  Anheuser-Busch  v. 
US,  207  US  556,  is  pertinent.  Therein  it  was  said  (p. 
562): 

Manufacture  implies  a  change,  but  every  change 
is  not  a  manufacture,  and  yet  every  change  in  an 
article  is  the  result  of  treatment,  labor,  and  manipu- 
lation .  .  .  something  more  is  necessary,  .  .  .  There 
must  be  a  transformation;  a  new  and  different 
article  must  emerge  having  a  distinctive  name,  char- 
acter, or  use 

Therefore,  it  was  appellant's  purpose  in  the  District 
Court  to  show  by  competent  evidence  that  the  rum  in 
question  did  not  ac(iuire,  ])y  virtue  of  the  processes  set 
forth  in  the  formulas,  a  **  distinctive  name,  character, 
or  use." 
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III)  The  Rum  Was  Not  Produced  by  a  Rectifier 
Independent  of  the  above  points  is  also  a  cpiestion  of 
law  as  to  whether  a  Mi<;in  Islands  product  which  has  in 
fact  been  produced  l)y  a  process  of  rectification,  ])urifi- 
cation,  etc.,  is  subject  to  rectification  tax  under  26  USC 
2800(a)  (5).  Appellant  asserts  that  such  merchandise 
would  not  be  so  taxable,  because  the  statute  relates  to 
products  which  are  produced  "in  such  manner,  that  the 
person  so  rectifying  ...  is  a  rectifier  within  the  meaning 
of  section  3254  (g)."  (,^onse((uently,  as  pioducers  of 
spirits  within  the  Virgin  Islands  Act  are  not  considered 
to  be  ''rectifiers"  within  the  meaning  of  .'5254  (g),  the 
spirits  ])roduced  or  processed  l)y  such  persons  are  not 
taxable  at  the  .'JO-ceut  rate. 

IV)  The  Distilled-Spirits  Tax  Was  Collectible  Upon 
the  Proof-Gallon  Basis 

Regardless  of  whetlier  the  Virgin  Islands  Act  or  the 
Revenue  Act  of  1918  be  relied  upon,  appellant  contends 
that  tlie  distilled-spirits  tax  should  have  been  assessed 
ujion  the  basis  of  the  proof  gallon. 

Pertinent  effects  flowing  from  application  of  either  act 
are  as  follows : 

1)  Virgin  Islands  Act:  If  this  act  be  applicable,  all 
products  coming  into  tlie  United  States  from  the  Virgin 
Islands  are  subject  to  "the  rates  of  duty  and  internal- 
revenue  taxes  which  are  required  to  l)e  le\ned  .  .  .  uj^on 
like  articles  imported  from  foreign  countries." 

The  British  Trade  Agreement  of  1939  (TD  49753,  54 
Stat.  1897)  relates  to  "rum  in  containers  holding  each 
one  gallon  or  less"    (schedule  IV,  paragraph  802),  and 
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by  article  XII  it  is  provided  tliat  mercliandise  specified 
in  schedule  lY  shall,  upon  importation  into  the  United 
States,  l3e  exempt  from: 

,  .  .  duties,  taxes,  fees  .  .  .  imposed  in  connection 
with  importations  in  excess  of  those  imposed  on  the 
day  of  the  signature  of  this  agreement  .  .  . 

However,  hy  article  XIV  it  is  stated  that  the  provi- 
sions of  said  article  XII: 

shall  not  prevent  the  imposition  at  any  time  on 
the  importation  of  any  article  of  a  charge  equiv- 
alent to  an  internal-revenue  tax  imposed  in  respect 
of  a  like  domestic  article  .  .  . 

In  1939,  when  this  trade  agreement  was  entered  into, 
the  rate  of  tax  upon  domestic  and  foreign  rum  was  $2.25 
per  gallon.  As  to  British  rum  the  amount  of  this  tax 
was  thus  "frozen"  by  aforesaid  article  XII  and  by 
virtue  of  the  generalization  clause  in  the  Trade  Agree- 
ment Act  of  June  12,  1934,  48  Stat.  943,  19  USC  1351 
(set  foi-th  in  the  appendix)  the  benefit  thus  given  to 
the  United  Kingdom  applied  "to  articles  the  growth, 
produce,  or  manufacture  of  all  foreign  countries,  whether 
imported  directly  or  indirectly."  However,  by  article 
XIV  of  said  trade  agreement,  the  United  States  resei-ved 
the  right  to  collect  upon  foreign  rum  "a  cJiarrje  equiv- 
alent to''  the  internal-revenue  tax  imposed  upon  a  like 
domestic  article. 

"Wlien  the  rate  of  tax  was  snliseijuently  raise<l  by  Con- 
gress to  $3  and  $4  per  gallon,  and  when,  as  here,  it  was 
applied  to  the  wine  gallon,  the  immediate  result  Avas  that 
the  amoimt  of  tax  thus  collected  exceeded  the  amount  of 
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tax  collected  upon  "a  like  domestic  article,"  because  all 
domestic  distilled  spirits  are  originally  distilled  at  more 
than  100  proof  and  therefore  taxes  uj^on  the  jiroof  gallon 
basis  rather  than  the  wine  galh^n  basis. 

Therefore,  the  instant  distilled-spirits  tax  of  $3  and  $4 
l)er  wine  gallon  would  be  excessive  if  the  merchandise 
had  been  imported  from  England  or  other  non-discrimi- 
nating foreign  countries.  Consequently  under  the  Virgin 
Islands  Act  of  1917,  such  taxes,  being  measured  by  the 
tax  required  to  be  le\"ie(l  "u])on  like  articles  from  foreign 
countries,"  were  likewise  excessive. 

In  regard  to  the  effect  of  the  Bi-itish  Trade  Agree- 
ment defendant  below  argued  that : 

Trade  agreements  with  foreign  countries  have  no 
application  to  possessions  of  the  United  States  (De 
Lima  v.  Bidwell,  182  US  1). 

Tliis  is  correct.  However,  appellant  does  not  seek  to 
apply  the  trade  agreement  to  the  Virgin  Islands  but 
merely  relies  upon  the  agreement  as  establishing  the  tax- 
able status  for  foreign  rum.  Therefore,  as  Virgin  Islands 
rum  is  taxable  (as  provided  by  the  1917  act)  at: 

the  rates  of  .  .  .  internal  revenue  taxes  which  are 
required  to  be  levied  .  .  .  upon  like  articles  imported 
from  foreign  countries 

then  the  rate  of  tax  upon  "like  articles  imported  from 
foreign  countries"  nuist  be  found.  Consequently  the 
trade  agreement  is  pertinent. 

2)  The  1918  Revenue  Act:  With  regard  to  the  distilled- 
spirits  tax  upon  Virgin  Islands  products,  when  based 
upon  the  Revenue  Act  of  1918,  tlie  same  result  is  ob- 
tained,   i.e.,    taxation    should    be    upon    the    proof-gallon 
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basis.   The   1918   act    (now  26  USC  3350)    required   siicli 
products  to  pay: 

A  tax  equal  to  the  internal  revenue  tax  imposed 

in  the  United  States  upon  like  articles  of  domestic 

manufacture. 

All  domestic  distilled  spirits,  such  as  rum,  are  distilled 
at  not  less  than  160  proof  and  are  taxed  accordingly,  i.e., 
upon  the  proof  gallon.  Consequently  the  instant  rum, 
having  been  distilled  at  more  than  100  proof  (paragraph 
II  of  complaint)  is  taxable  upon  the  proof -gallon  basis, 
the  same  as  "like  articles  of  domestic  manufacture"  are 
taxed. 

In  addition  pertinent  Treasury  regulations  specify 
that  the  internal  tax  upon  Virgin  Islands  products 
shall  be  assessed  upon  the  proof-gallon  basis  "regardless 
of  the  proof  of  the  spirits  at  the  time  of  their  entry 
into  the  United  States,"  provided  the  insular  ganger's 
certification  shows  "that  the  spirits  covered  thereby  were 
100  degrees  or  more  in  proof  at  the  time  they  were  with- 
drawn from  the  insular  bonded  warehouse."  See  26  CFR, 
1941  supp.,  180.134  (a)  set  forth  in  the  appendix. 

Consequently,  as  the  Treasury  Department  has  deter- 
mined that  underproof  Virgin  Islands  spirits  are  taxable 
upon  the  proof-gallon  basis  where  the  original  spirits 
were  withdrawn  from  insular  bonded  warehouse  at  proof 
or  over,  the  real  question  here  is  whether  compliance 
with  such  regulation,  i.e.,  the  furnishing  of  an  insular 
gauge  certificate,  is  a  condition  precedent  to  recovery  of 
taxes  wrongfully  assessed. 

This  question  is  readily  answered  l)y  the  fact  that  the 
regulation  in  question  (26  CFR,  1941  supp.,  180.134  (a)) 
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was  not  promulgated  until  June  IG,  1941,  wliereas  some 
of  the  instant  merchandise  airived  in  the  United  States 
pnor  to  that  date. 

Also,  as  to  the  nieiehandise  whicli  ai-rived  after  June 
l(i,  1941,  it  is  well  settled  that  re^ilations  prescribed 
under  the  general  supervisory  autliority  of  the  Secretary 
of  the  Treasury  and  relating  to  a  method  of  proving  a 
tax  status  or  to  prevent  fraud  are  not  exclusive  and  that 
proof  according  to  rules  of  evidence  is  permissible..  A 
decision  l)y  Judge  Sawyer  of  this  circuit  is  ch)sely  in 
point:  Pascal  v.  Sullivan,  21  F  496,  a  customs  case  in 
which  it  was  contended  that  imported  mej'chandise  was 
free  of  duty  as  "natural  mineral  waters."  A  Treasury 
regulation  had  prescribed  a  certain  form  of  certificate 
as  to  the  character  of  the  water,  and  it  was  argued  that 
the  Secretary  had  legally  refused  to  receive  any  other 
e\idence.  This  contention  was  overruled,  the  court  saying 
(p.  500) : 

While  the  regulation  may,  perhaps,  be  a  proper 
one  (I  am  not  prepared  to  hold  that  it  is  not)  for  the 
convenient  administration  of  the  customs  laws  by  the 
collectors  of  ports,  it  would  be  in  my  judgment  wholly 
unreasonable  to  make  it  conclusive  upon  the  rights  of 
the  i^arties  when  they  appeal  to  the  courts  of  the 
country  to  recover  the  excess  of  duties  in  fact  exacted 
and  paid;  and,  in  my  judgment,  no  authority  is  vested 
in  the  secretary  to  give  the  regulation  such  effect.  To 
give  it  such  effect  would  be  to  change  the  law  of  the 
land  as  to  the  competency  of  evidence,  and  the  statutes 
prescribing  the  rate  of  duties  that  shall  be  collected. 
If  the  law  of  the  land,  in  this  instance,  can  be  thus 
changed  by  an  arbitrary  rule  of  the  secretary  of  the 
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treasury,  I  do  not  perceive  why  it  might  not  in  like 
manner  be  changed  in  any  other  particular  relating  to 
the  administration  of  the  treasury  department. 

Other  pertinent  decisions  on  this  point  are  US  v.  Good- 
sell  (CCA  2),  91  F  519;  Siegfried  v.  Phelps,  40  F  660, 
also  by  Judge  Sawyer;  Anglo-California  Bank  v.  Secre- 
tary (CCA  9),  76  F  742,  749-50,  and  Camphell  v.  US,  107 
US  407,  410. 

V)  The  Distilled-Spirits  Rate  Should  Not  Exceed  $2  Per  Gallon 
For  reasons  stated  above  it  is  contended  that  the  tax 
is  to  be  measured  by  the  rate  applicable  to  "like  articles 
imported  from  foreign  countries"  (Virgin  Islands  Act  of 
1917). 

Rum  of  the  character  here  involved  (in  containers  hold- 
ing one  gallon  or  less)  is  enumerated  in  schedule  II  of 
the  Haitian  Trade  Agreement  of  March  28,  1935,  49  Stat. 
3737,  TD  47667,  and  as  to  such  merchandise  the  trade 
agreement  provides  (article  II) : 

Articles,  the  growth,  produce  or  manufacture  of  the 
Republic  of  Haiti,  enumerated  and  described  in  sched- 
ule II  .  .  .  shall,  on  their  importation  into  the  United 
States  of  America,  be  exempt  from  all  ordinary  cus- 
toms duties  in  excess  of  those  set  forth  in  said  Sched- 
ule, and^  from  all  other  duties,  taxes,  fees,  charges,  or 
exactions,  imposed  on  or  in  connection  with  importa- 
tions, in  excess  of  those  imposed  or  required  to  be  im- 
posed by  laws  of  the  United  States  of  America  in 
effect  on  the  dag  of  the  signature  of  this  Agreement. 

and  in  view  of  the  generalization   clause   of   the   Trade 
Agreement  Act  of  June  12,  1934,  48  Stat.  943,   19  USC 
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1351  (set  forth  in  the  appendix)  the  benefit  thus  given  to 
Haiti  applied  "to  articles  the  growth,  produce,  or  manu- 
facture of  all  foreign  countries,  whether  imported  directly 
or  indirectly." 

On  the  day  of  signature  of  that  agreement  the  ''dis- 
tilled spirits"  tax  applicable  to  imported  rum  was  $2  per 
gallon,  under  Revenue  Act  of  1918,  section  600,  as  amended 
by  Li(]U()r  Taxing  Act  of  19:U,  26  USC  1934  ed.,  1150  (a). 
It  is  here  contended  that  statutes  enacted  subsequently  to 
the  Haitian  agreement,  which  raised  the  tax  upon  "dis- 
tilled spirits"  to  $2.25,  to  $3  and  $4  per  gallon  (sec.  710, 
Revenue  Act  of  1938;  sec.  213,  Revenue  Act  of  1940;  and 
sec.  533,  Revenue  Act  of  1941),  should  be  construed  as  not 
revoking  the  trade  agreement,  but  should  be  applied  to  all 
distilled  spirits  except  those  enumerated  in  the  agree- 
ment. 

The  principle  of  law  supporting  this  contention  is  so 
well  known  as  not  to  require  citation,  it  being  that  treaties 
and  acts  of  Congress  are  of  equal  force;  that  if  possible 
courts  must  construe  each  so  as  to  give  effect  to  both,  and 
that  the  earlier  will  not  be  deemed  to  have  been  abrogated 
by  the  latter  unless  such  conclusion  is  absolutely  essential 
or  unless  the  purpose  of  Congress  to  repeal  one  by  the 
other  is  clearly  expressed. 

With  this  rule  as  a  basis  it  may  be  seen  that  the  treaty 
with  Haiti  "froze"  the  rate  of  internal -revenue  tax  on 
rum  when  packed  in  specified  containers  at  $2  per  gallon. 
Also,  in  later  acts,  Congress  by  use  of  general  language, 
"distilled  spirits,"  changed  the  $2  rate  to  $2.25,  then  to 
$3  and  then  to  $4  per  gallon.  Consequently,  as  the  provi- 
sions of  the  Haitian  agreement  were,  by  virtue  of  the  gen- 
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eralization  provision  of  the  Trade  Agreement  Act  of  June 
12,  1934,  48  Stat.  943,  19  USC  1351,  extended  to  all  foreign 
countries,  the  correct  rate  upon  "like  articles  imported 
from  foreign  countries"  (Virgin  Islands  Act  of  1917)  is 
still  $2  per  gallon.  Therefore  the  instant  distilled  spirits 
tax  should  have  been  that  amount. 

The  court  will  find  that  in  United  States  v.  Rafhjen,  31 
CCPA  (Customs)  70,  177  F2d  103,  it  was  held  that  a 
clause  in  the  Cuban  Trade  Agreement  of  1934,  similar  to 
above-quoted  article  II  of  the  Haitian  Agreement,  did  not 
have  the  etTect  of  ''freezing"  the  rate  of  internal-revenue 
tax  on  rum  and  that  the  Eevenue  Act  of  1938,  being  of 
later  date,  served  to  repeal  said  Cuban  treaty  or  trade 
agreement. 

However,  that  decision  is  not  controlling  here,  because: 

1)  The  Revenue  Act  of  1938  also  amended  the  law  re- 
lating to  the  import  tax  on  lumber,  but  the  act  provided 
(sec.  704)  that  the  amendment  should  not  be  effective  if 
"in  conflict  with  any  international  obligation  of  the  United 
States." 

2)  Because  of  this  pro\ision  the  Court  of  Customs  and 
Patent  Appeals  said: 

From  the  above-quoted  language  it  is  plain  to  us 
that  the  Congress  in  enacting  the  said  revenue  act 
had  clearly  in  mind  the  international  obligations  of 
the  United  States  such  as  the  one  here  involved,  and 
if  it  had  intended  that  merchandise  from  Cuba  such 
as  in  the  instant  case  was  to  be  excepted  from  the 
scope  of  that  act  it  would  have  so  stated  as  it  did 
with  respect  to  the  tax  on  lumber. 

This  consideration  is  not  present  with  regard  to  the 
revenue  acts  of  1940  and  1941.   Therefore  the  Rathjen  case 
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is  not  an  adverse  precedent  to  plaintiff's  contention,  and 
consequently  if  the  court  concludes  that  Virgin  Ishmds 
rum  is  taxable  at  the  rate  applicable  lo  "like  articles  im- 
ported from  foreign  countries,"  it  must  also  determine 
whether  the  revenue  acts  of  1038,  1940,  and  1041  were  in 
conflict  with  and  repealed  article  II  of  the  Haitian  Trade 
Agreement. 

T^pon  this  point  and  in  regard  to  US  v.  Bathjen  supra, 
the  following  is  pertinent :  Present  counsel  for  appellant 
were  also  counsel  for  the  appellee  in  that  case  and  there- 
fore know  that  the  argument  which  follows  was  not  pre- 
sented to  the  Court  of  Customs  and  Patent  Appeals  in 
that  appeal.  Consequently  the  Ratlijen  case  is  not  stare 
decisis. 

1)  No  ronf'u't  created  hi/  statute  of  1938:  By  section 
710,  Revenue  Act  of  1938  (c.  289,  52  Stat.  572),  Congress 
enacted  the  following  provision: 

Sec.  710.    Tax  on  Distilled  Spirits, 
(a)   Section  600  (a)(4)  of  the  Revenue  Act  of  1918, 
as  amended,  is  amended  to  read  as  follows: 

*'(4)  on  and  after  January  12,  1934,  and  until  July 
1,  1938,  $2.00,  and  on  or  after  July  1,  1938,  $2.25,  on 
each  proof  or  wine  gallon  when  below  proof  and  a 
proportionate  tax  at  the  like  rate  or  all  fractional 
parts  of  such  proof  or  wine  gallon." 

This  legislation  was  amendatory  of  the  Revenue  x\ct  of 
1918  as  amended,  to  the  extent  (1)  of  changing  the  rate 
of  tax  therein  ]n'ovided,  and  (2)  of  specifying  periods  of 
time  during  which  the  new  rate  ap])lied.  Therefore  it  is 
here  claimed  to  be  an  act  of  Congress  not  in  conflict  with 
the  trade  agreement  -of  1935  because  by  this  amendment 
Congress  did  not,  in  1938,  as  held  in  the  Rathjen  case, 
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enact  a  ''statute  providing  that  all  distilled  spirits  im- 
ported into  the  United  States  should  be  subject  to  an  in- 
ternal-revenue tax  of  $2.25  per  proof  gallon"  (italics 
quoted). 

By  section  600  (a),  Revenue  Act  of  1918,  Congress  had 
provided  that  "all  distilled  spirits  .  .  .  that  may  be  .  .  . 
hereafter  imported  into  the  United  States"  should  be 
taxed  at  $2.20  per  gallon.  By  the  Revenue  Act  of  1926 
(sec.  900)  this  language  was  reenacted  in  the  form  of 
an  amendment,  but  with  ditferent  rates  specified.  On 
January  11,  1934  (Liquor  Taxing  Act  of  1934),  section 
600  of  the  Revenue  Act  of  1918  as  amended  was  again 
amended,  but  only  to  the  extent  of  changing  the  rate  of 
tax.  Then  by  article  II  of  the  Haitian  agreement  the 
rate  in  effect  at  that  time  was  "frozen." 

Therefore,  section  710  of  the  Revenue  Act  of  1938,  by 
which  Congress  merely  changed  the  rate  of  tax,  should 
not  be  construed  as  being  an  enactment  in  1938  of  the 
provision  found  in  section  600,  Revenue  Act  of  1918, 
namely,  that  all  imported  distilled  spirits  were  taxable 
at  the  new  rate  of  $2.25  per  gallon. 

On  the  contrary,  the  act  of  1938  should  be  construed 
to  accord  Avith  the  terms  of  the  prior  agreement,  with  the 
result  that  after  the  effective  date  of  said  act  all  imported 
distilled  spirits,  except  those  covered  by  the  Haitian  agree- 
ment, were  subject  to  the  new  rate.  This  accords  with 
the  principle  of  statutory  construction  referred  to  in  the 
following: 

a)  Commonivealth  v.  Hoives,  270  IMass.  69,  considered 
an  amendment  granting  to  municipal  authorities  the  power 
to  prohibit  the  taking  of  fish.    The  original  statute  author- 
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ized  tlieso  aiillioiitics  to  "control  and  regulate"  sucli 
l.iking,  and  the  niiiondod  statute  added  to  this  phrase  the 
woi-ds  *'or  prohibit."  As  to  the  amendment  it  was  said 
(p.    72): 

.  ,  .  When  adopted,  the  legislative  amendment 
became  a  part  of  the  original  statute  to  the  same 
extent  as  to  overxone  as  if  always  contained  therein 
unless  the  amendment  involves  the  abrogation  of  con- 
tractual relations  between  the  State  and  others.  Fitz- 
gerald V.  Lewis,  164  Mass.  495,  499;  Wheelwright  v. 
Tax  Commissioner,  235  Mass.  584,  585. 

b)  Allison  v.  llatton,  46  Or.  370,  relates  to  the  tax 
status  of  certain  land  in  Oregon  which  by  an  act  of 
1885  had  been  incorporated  within  the  boundaries  of  Co- 
luniltia  county.  In  1898  an  act  amending  an  independent 
act  of  1895  established  boundaries  for  Washington  county, 
including  therein  a  strip  of  land  which  was  then  a  part 
of  Columbia  county.  In  1901  an  act  amending  the  original 
act  of  1885  changed  the  boundaries  of  Columbia  county  so 
as  to  include  land  not  theretofore  in  any  county.  In  addi- 
tion, this  act  of  1901  reenacted  the  act  of  1885  (as  it  then 
appeared  in  section  2251,  Hill's  Ann.  Laws  of  1887)  by 
stating  that  section  2251  "is  hereby  amended  to  read  as 
follows,"  and  then  setting  forth  the  section  in  full  as 
originally  enacted,  without  reference  to  the  act  of  1898 
which  had  given  to  Wasliington  county  a  portion  of  the 
land  originally  included  in  Columbia  county.  As  to  these 
facts  the  court  said  (p.  372)  : 

.  .  .  The  act  of  1901,  amending  section  2251,  so  far 
as  the  question  here  involved  is  concerned,  is  not  a 
new  legislative  declaration  on  the  subject  of  bound- 
aries of  the  county,  but  merely  a  restatement  or  re- 
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publication  of  the  law  as  it  existed  prior  to  tlie  act 
of  1898,  and  therefore  not  in  conflict  ivith  the  latter 
act,  and  does  not  repeal  by  implication.  The  rule  is 
that  where  a  section  of  the  statute  is  amended  so  as 
to  read  "as  follows,"  and  the  section  is  then  set 
forth  with  the  changes  intended  to  be  made,  those  por- 
tions of  the  old  section  that  are  merely  copied  into  the 
amendment  without  change  are  not  to  be  considered 
as  reenacted  or  as  a  new  statement  of  the  law,  but 
are  to  be  read  as  a  part  of  the  earlier  statute,  if 
in  conflict  with  another  law  passed  after  the  section 
amended  and  before  the  amendatory  act,  unless  there 
is  a  clear  manifestation  of  legislative  intention  to  the 
contrary.  In  the  absence  of  such  intention,  it  is  the 
change  or  additions  incorporated  in  the  section 
amended  only  that  are  to  be  considered  enacted. 
This  doctrine  has  been  several  times  applied  by  this 
court,  and  is  supported  by  authorities.  Endlich,  In- 
terp.  Stat.,  sec.  194;Stingle  v.  Nevel,  9  Or.  62;  Eddy 
V.  Kincaid,  28  Or.  537  (41  Pac.  156,  159) ;  Small  v. 
Lutz,  41  Or.  570  (67  Pac.  421,  69  Pac.  824). 

c)  Endlich  on  Interpretation  of  Statutes,  thus  referred 
to  by  the  Oregon  court,  states  (sec.  194) : 

It  has  been  held  that  where  a  statute  merely  re- 
enacts  the  provision  of  an  earlier  one,  it  is  to  be  read 
as  part  of  the  original  statute,  and  not  of  the  reenact- 
ing  one,  if  in  conflict  with  another  passed  after  the 
first,  but  before  the  last  act ;  and  therefore  does  not 
repeal  by  implication  the  intermediate  one. 

d)  Stingle  v.  Nevel,  9  Or.  62:  Here,  upon  somewhat  the 
same  subject,  it  was  said  with  respect  to  a  reenacted 
statute  which  appeared  to  conflict  with  an  intermediate 
one  (p.  64) : 
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In  Ely  V.  Hortoii,  15  N.V.  597,  it  was  held  lliat 
-whore  a  section  of  a  statute  "is  amended  to  read  as 
follows,"  and  the  section  is  then  set  forth  with  tlie 
changes  to  be  made,  those  portions  of  the  oUl  section 
that  are  merely  copied  without  change,  are  not  to  be 
considered  as  repealed  and  reenacted,  l)ut  such  por- 
tions remain  in  force  from  the  first  enactment,  it  is 
the  changes,  or  additions,  incorporated  into  the  sec- 
tion amended  that  are  enacted.  S.  P.  Moore  v.  Man- 
sert,  49  N.Y.  332;  People  v.  Supervisors,  67  N.Y. 
109;  Burwell  v.  TuUis,  12  Minn.  486;  Alexander  v. 
State,  9  Ind.  339. 

The  court  then  held  that  the  republication  of  the  Oregon 

statute  was  "not  a  re-enactment." 
e)  City  of  St.  Louis  v.  Alexander,  23  Mo.  483:     And 

here  it  was  held  (p.  509) : 

.  .  ,  Now  the  effect  of  the  revision  of  the  charter, 
on  the  3d  of  March,  1851,  was,  not  to  make  former 
provisions,  which  had  ])reviously  existed,  and  were 
continued,  to  begin  from  that  date,  but  for  con- 
venience sake  to  embody  all  the  acts  in  relation  to  the 
charter  into  one  law,  leaving  the  acts  in  force  at  the 
time  of  the  revision  to  take  date  from  the  period  when 
they  were  first  passed.  It  would  be  of  the  most  mis- 
chievous consequence  to  hold  that  the  revision  of  a 
law  had  the  effect  of  making  the  revised  law  entirely 
original,  to  be  construed  as  though  none  of  its  pro- 
visions had  effect  but  from  the  date  of  the  revised 
law.  When  a  former  provision  is  included  in  a  re- 
vised law,  it  is  only  thereby  intended  to  continue  its 
existence,  not  to  make  it  operate  as  an  original  act 
to  take  effect  from  the  date  of  the  revised  law.  Tlie 
revision  has  not  the  effect  of  breaking  the  continuity 
of  those  provisions  which  were  in  force  before  it  was 
made. 
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f)  See,  also,  City  of  Cape  Girardeau  v.  Riley,  52  Mo. 
424,  stating  (p.  429) : 

.  .  .  The  revision  of  a  law  does  not  have  the  etTect 
of  making  the  revised  law  entirely  original,  so  as  to 
be  construed  as  though  none  of  its  provisions  had 
effect  but  from  the  date  of  the  revised  law. 

When  a  former  provision  is  continued  in  a  revised 
law,  it  operates  only  as  a  continuance  of  its  existence, 
and  not  as  an  original  act.  (St.  Louis  v.  Alexander, 
23  Mo.  509.) 

g)  Upon  this  subject  it  is  said  in  Sutherland's  Statutory 
Construction,  .3d  ed.,  see.  1933 : 

Provisions  of  the  original  act  or  section  which  are 
repeated  in  the  body  of  the  amendment,  either  in  the 
same  or  equivalent  words,  are  considered  a  continua- 
tion of  the  original  law.  .  .  .  The  provisions  of  the 
original  act  or  section  reenacted  by  the  amendment 
are  held  to  have  been  the  law  since  they  were  tii'st 
enacted,  and  the  provisions  introduced  by  the  amend- 
ment are  considered  to  have  been  enacted  at  the  time 
the  amendment  took  effect.  Thus,  rights  and  liabili- 
ties accrued  under  provisions  of  the  original  act  which 
are  reenacted  are  not  affected  by  the  amendment. 

h)  US  V.  La  Franca,  282  ITS  568:  Here  the  court  had 
before  it  the  direct  question  of  whether  section  701,  Reve- 
nue Act  of  1924,  reenacting  certain  provisions  of  the  Reve- 
nue Act  of  1918,  should  be  considered  to  be  a  statute  '*in 
force  when  the  National  Prohibition  Act  (of  1919)  was 
enacted."   As  to  this  it  was  said  (pp.  571-2): 

This  section  was  passed  in  lieu  of  a  similar  provi- 
sion in  the  Revenue  Act  of  1918,  repeated  by  the 
Revenue  Act  of  1921.    The  government,  accordingly, 
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treats  the  item  souglit  to  be  recovered  under  section 
701  as  having  been  imposed  by  an  act  in  force  prior 
to  the  National  Proliibition  Act.  With  that  view  we 
agree. 

i)  People  V.  Nnv  York  C.  £  St.  L.  R.  Co.,  316  111.  452: 
The  legislature  by  an  act  of  1917  had  modified  an  act  of 
1901  by  excluding  the  taxes  of  certain  districts  from  the 
provisions  of  said  act  of  1901.  In  1919,  1921,  and  1923  the 
original  act  of  1901  was  reenacted  in  connection  with 
the  adoption  of  certain  amendments  thereto,  but  no  ref- 
erence was  made  to  the  act  of  1917.  Upon  these 
facts  the  court  said  in  respect  to  the  question  of  whether 
the  laws  of  1919,  1921,  and  1923  were  in  conflict  with  and 
operated  as  a  repeal  of  the  1917  statutes  (pp.  457-8) : 

.  .  .  Moreover,  when  the  General  Assembly  amends 
a  statute  and  no  change  is  made  in  parts  of  it,  the 
repeated  portions,  either  literally  or  substantially,  are 
regarded  as  a  continuation  of  the  existing  law  and 
not  as  the  enactment  of  a  new  law  upon  the  subject. 
People  V.  Lloyd,  307  111.  23;  Svenson  v.  Hanson,  289111. 
242.  The  amendments  to  section  2  of  the  act  approved 
May  9,  1901,  made  in  1919,  1921  and  1923,  were  not 
enactments  of  new  laws  upon  the  subject  of  the  levy 
and  extension  of  taxes,  but  constituted  merely  the  con- 
tinuation of  the  existing  law  with  the  respective 
amendments  added,  modified  by  section  17  of  the  act 
approved  May  17,  1917,  as  amended.  There  is  no  re- 
pugnancy between  the  two. 

In  most  of  the  cited  cases  the  legislative  bodies,  when 
amending  the  prior  statutes,  repeated  their  provisions  and 
added  the  desired  changes.  Yet  the  courts  held  that  such 
repetition  was  not  a  reenactment  of  the  original  statutes 
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as  of  the  date  of  amendment,  but,  as  so  appropriately 
stated  in  People  v.  Neiv  York  supra,  ''merely  the  continu- 
ation of  the  existing  law  with  the  respective  amendments 
added,  modified  by  section  17  of  the  act  approved  May  17, 
1917,  as  amended." 

In  the  present  case  Congress  in  1938  did  not  restate  the 
terms  of  the  Revenue  Act  of  1918  as  amended,  but  merely 
(1)  amended  that  portion  which  had  specified  the  rate  of 
tax,  and  (2)  specified  the  effective  date  of  the  new  tax. 
Therefore,  The  Revenue  Act  of  1938  was  not  an  enactment 
in  1938  that  "all  distilled  spirits  .  .  .  that  may  be  here- 
after .  .  .  imported  into  the  United  States"  should  be 
taxed  at  $2.25  per  gallon. 

In  presenting  this  last  point  due  regard  has  been  given 
to  the  fact  that  when  laws  are  amended  the  amended  act 
is  usually  construed,  as  to  subsequent  occurrences,  as  if 
it  had  been  originally  enacted  in  the  amended  form.  US 
V.  La  Franca,  282  US  568,  571-2;  Blair  v.  Chicago,  201 
US  400,  475;  Pemmjlvania  Co.  v.  US,  236  US  351,  362. 
But,  as  is  shown  by  the  above  authorities,  this  rule  does 
not  apply  in  cases  such  as  the  present,  particularly  when 
by  an  intervening  act  or  event  rights  have  been  created 
which  would  be  violated  if  the  amendment  were  considered 
as  an  enactment  of  the  original  statute  upon  the  date  of 
amendment. 

For  reasons  stated  above  appellant  contends  that  the 
Revenue  Act  of  1938  and  the  Haitian  agreement  of  1935 
are  not  irreconcilable  and  that  Article  II  of  the  agreement 
was  not  repealed  by  the  statute. 

2)  Effect  of  enactment  of  the  Internal-Revenue  Code  of 
1939,  c.  2,  53  Stat.  1 : 
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By  section  4  of  said  act  "all  general  laws  of  the  XTnited 
States  and  i)arts  of  such  laws,  relating  exclusively  to  in- 
ternal revenue,  in  force  on  the  '2nd  day  of  January  1989," 
were  repealed  and  there  was  reenacted  without  change  as 
section  2800(a)(4),  supra,  the  then  existing  statute  re- 
lating to  taxes  on  im])orted  distilled  spirits. 

This  section,  being  uieicly  a  reenactnient  of  an  existing 
statute,  did  not  supersede  the  ]jrioi'  trade  agreement,  for 
there  is  no  evidence  of  such  an  intention  by  Congress,  The 
situation  therefore  resembles  that  passed  upon  in  Bill  i\ 
US,  27  C.C.P.A.  (Customs)  2G,  104  F(2d)  67,  involving 
(1)  a  treaty  with  Germany  dated  in  1925,  and  (2)  para- 
grai)h  371  of  the  Tariff  Act  of  1930  as  to  which  it  was 
said : 

At  the  time  of  the  enactment  of  the  1930  tariff  act 
the  German  treaty  was  the  only  one  of  its  type  which 
had  been  ratified  and  embodied  in  the  statutes  at 
large,  and  ice  find  no  hisfori/  connected  }<-ifh  the 
passage  of  the  tariff  act  wJiicJi  indicates  any  intention 
on-  the  part  of  Congress  to  abrogate  or  supersede  that 
treaty. 

Another  pertinent  decision  upon  this  point  is  Cooh  v. 
US,  288  US  102,  relating  to  a  treaty  dated  in  1924  and  to 
the  tariff  acts  of  1922  and  1930.  In  this  case  it  was  spe- 
cifically contended  by  petitioner  that  "Congress  did  not 
intend  to  alter  the  status  and  effect  of  the  Treaty  of  1924 
when  it  reenacted,  in  1930,  sections  581  and  584  of  the 
Tariff  Act  of  1922,  and  the  treaty  amounts  to  a  limitation 
on  these  sections,"  and  as  to  this  the  court  said: 

(P.  107:).  The  main  question  for  decision  is  Avhether 
sec.  581  of  the  Tariff  Act  of  1930  ...  is  modified, 
as  applied  to  British  vessels  suspected  of  being  en- 
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gaged  in  smuggling  liquors  into  the  United  States, 
by  the  Treaty  between  this  country  and  Great  Britain 
proclaimed  May  22,  1924.    That  section — which  is  a 
reenactment  in  identical  language  of  section  581   of 

the  Tariff  Act  of  1922  .   .   .  declares   .   .  . 

*  #         *         #         « 

(P.  118:)  Second,  The  Treaty  being  later  in  date 
than  the  Act  of  1922,  superseded,  so  far  as  incon- 
sistent with  the  terms  of  the  Act,  the  authority  which 
had  been  conferred  by  section  581  upon  officers  of  the 

Coast  Guard  .  ,  . 

*  #         *         *         # 

(P.  119:)  Third,  The  Treaty  ivas  not  abrogated  by 
reenacting  section  581  of  the  Tariff  Act  of  1930  in  the 
identical  terms  of  the  Act  of  1922.  A  Treaty  will  not 
be  deemed  to  have  been  abrogated  or  modified  by  a 
later  statute  unless  such  purpose  on  the  part  of  Con- 
gress has  been  clearly  expressed.  Chew  Heong  v. 
United  States,  112  US  536;  United  States  v.  Payne, 
264  US  446.  Here  the  contrary  appears.  The  com- 
mittee reports  and  the  debates  upon  the  Act  of  1930, 
like  the  reenacted  section  itself,  make  no  mention  of 
the  Treaty  of  1924. 

Also,  in  accordance  with  the  decisions  referred  to  above 
pertaining  to  the  etfect  of  the  Revenue  Act  of  1938,  the 
Internal  Revenue  Code  of  1939,  being  merely  a  reenact- 
ment of  existing  statutes,  should  not  be  considered  as 
being  new  legislation  in  conflict  with  rights  created  by 
the  intervening  trade  agreement.  Therefore  it  should  be 
held  that  this  act  did  not  affect  the  preferential  status  of 
foreign  ruin  secured  by  the  Haitian  agreement  of  1935. 

3)  Effect  of  the  Revenue  Act  of  1940,  C.  419,  54  Stat. 
524,  and  the  Revenue  Act  of  1941,  C.  412,  55  Stat.  708: 
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Pertinent  portions  of  these  acts  read  as  follows: 
Revenue  Act  of  1940: 

Sec.  213.     Distilled  Spirits. 

(a)  Section  2800  of  the  Internal  Revenue  Code  is 
amended  by  inserting  at  the  end  thereof  the  following 
new  subsections: 

''(g)  Defense  Tax  kor  Five  Years. — In  lieu  of  the 
rates  of  tax  specified  in  such  of  the  sections  of  this 
title  as  are  set  forth  in  the  following  table,  the  rates 
applicable  Avdth  respect  to  the  period  after  June  30, 
1940,  and  before  July  1,  1945,  shall  be  the  rates  set 
forth  under  the  heading  'Defense-Tax  Rate': 

Description  Defense-tax 

"Section  of  Tax  Old  rate  rate 

2800(a)(1)  instilled  $2.25  $3." 

spirits 
generally 

Revenue  Act  of  1941 : 

Sec.  533.     Distilled  Spirits. 

(a)  Rate  on  Distilled  Spirits.— Section  2800  (a)(1) 
of  the  Internal  Revenue  Code  is  amended  by  striking 
out  "at  the  rate  of  $2.25  (and  on  brandy  at  the  rate 
of  $2)"  and  by  inserting  in  lieu  thereof  "at  the  rate 
of  $4",  and  by  striking  out  "(except  brandy)." 

Because  each  of  these  laws  merely  amends  the  law  in 
effect  upon  the  date  of  the  Haitian  agreement  with  regard 
to  the  rate  of  tax,  neither  should  be  construed  as  repeal- 
ing the  agreement  by  implication.  See  argument  above  with 
respect  to  the  Revenue  Act  of  1938. 

Therefore  the  issue  to  be  decided  is  whether  acts  of 
Congress  are  to  be  construed  as  nullifying  a  prior  trade 
agreement  when  no  evidence  exists  as  to  such  an  inten- 
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tion.    If  it  is  found  that  the  trade  agreement  guarantee 
of  a  rate  of  tax  equal  to  $2  per  gallon  is  still  in  effect, 
then  Virgin  Islands  rum  is  taxable  at  that  rate  under  the 
Virgin  Islands  Act  of  1917. 

VI)   Conclusion 
It  is  respectfully  submitted  that  the  court  below  erred 
in    dismissing   appellant's    complaint   and    the    judgment 
appealed  from  should  be  reversed  and  the  cause  remanded, 

San  Francisco,  January  25,  1946. 

Frank  L.  Lawrence 
George  E.  Tuttle 

Attorneys  for  Appellant 

(APPENDIX  FOLLOWS) 
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(a)  Virgin  Islands  Act  of  Marcli  'A,  1917,  section  3,  :59 
8tat.  1138,  48  USC  1894,  relating  to  internal-revenue 
taxes  upon  Virgin  Islands  products : 

Sec.  1o94.  Customs  duties  and  intenial-revenue  taxes. 
There  shall  be  levied,  collected,  and  paid  upon  all 
articles  coming  into  the  United  States  or  its  posses- 
sions from  the  Virgin  Islands  the  rates  of  duty  and 
mternal-revenue  taxes  uhich  are  required  to  he  lev- 
ied, collected,  and  paid  upon  like  articles  imported 
from  foreign  countries:  Provided,  That  all  articles, 
the  groAvth  or  product  of,  or  manufactured  in,  such 
islands,  from  materials  the  growth  or  product  of 
such  islands  or  of  the  United  States,  or  of  both, 
or  which  do  not  contain  foreign  materials  to  the 
value  of  more  than  20  per  centum  of  their  total 
value,  upon  which  no  drawback  of  customs  duties 
has  been  allowed  therein,  coming  into  the  United 
States  from  such  islands  shall  be  admitted  free  of 
duty.   (Mar.  3,  1917,  ch.  171,  sec.  3,  39  Stat.  1133.) 

(b)  Revenue  Act  of  191S,  section  1304,  40  Stat.  1142,  26 
USC  3350  (a),  relating  to  taxes  upon  Virgin  Islands 
products : 

Sec,    3350.      Shipments    to    the    United    States — (a) 
Taxes  imposed  in  the  United  States. 

Except  as  provided  in  section  3123,  there  shall  be 
levied,  collected,  and  paid  in  the  United  States,  upon 
articles  coming  into  the  United  States  from  the 
Virgin  Islands,  a  tax  equal  to  the  internal  revenue 
tax  imposed  in  the  United  States  upon  like  articles 
of  domestic  manufacture. 
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(b)  Exemption  from  tax  imposed  in  the  Virgin  Islands. 

Such    articles    shipped    from   such    islands    to    the 

United  States  shall  be  exempt  from  the  payment  of 

any   tax   imposed   by   tlie   internal   revenue   laws   of 

such  islands.  (53  Stat.  404.) 

(c)  Revenue  Act  of  1918,  section  605,  40  Stat.  1108,  2(i 
use    2800    (a)(5),    relating   to    rectified   spirits: 

(5)  Rectified  spirits  and  wines. 

In  addition  to  the  tax  imposed  by  this  chapter  on 
distilled  spirits  and  wines,  there  shall  be  levied, 
assessed,  collected,  and  paid,  a  tax  of  30  cents  on 
each  proof  gallon  and  a  proportionate  tax  at  a  like 
rate  on  all  fractional  parts  of  such  proof  gallon  on 
all  distilled  spirits  or  wines  rectified,  purified,  or 
refined  in  such  manner,  and  on  all  mixtures  pro- 
duced in  such  manner,  that  the  person  so  rectifying, 
purifying,  refining,  or  mixing  the  same  is  a  rectifier 
within  the  meaning  of  section  3254  (g)  :  Provided, 
That  this  tax  shall  not  apply  to  gin  produced  by  tlie 
redistillation  of  a  pure  spirit  over  juniper  berries 
and  other  aromatics. 

(d)  RS  3244  (3),  26  USC  3254  (g).  relating  to  rectifiers 
of  distilled  spirits : 

(g)  Rectifier. 

Eveiy  person  who  rectifies,  purifies,  or  refines 
distilled  spirits  or  wines  by  any  process  other  than 
by  original  and  continuous  distillation  from  mash, 
wort,  or  wash,  through  continuous  closed  vessels  and 
pipes,  until  the  manufacture  thereof  is  complete, 
and  every  wholesale  or  retail  liquor  dealer  who  has 
in  his  possession  any  still  or  leach  tub,  or  who  keeps 
any  other  apparatus  for  the  purpose  of  refining  in 
any  manner  distilled  spirits,  and  every  person  who. 
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witliout  rectifying-,  purifying-,  or  refining-  distilled 
spirits,  shall,  by  mixing  such  spirits,  wine,  or  other 
li(luor  with  any  material,  manufacture  any  spurious, 
imitation,  or  compound  licjuors  for  sale,  under  the 
name  of  whisky,  bi'andy,  gin,  rum,  wine,  spirits, 
cordials,  or  wine  bitters,  or  any  other  name,  shall 
be  regarded  as  a  rectifier,  and  as  being  engaged  in 
the  business  of  rectifying:  Provided,  That  nothing 
in  this  subsection  or  section  3250  (f)(1)  shall  be 
held  to  prohibit  the  purifying  or  refining  of  spirits 
in  the  course  of  original  and  continuous  distillation 
through  any  material  which  will  not  remain  incor- 
porated with  such  spirits  when  the  manufacture 
thereof  is  complete. 

(e)  RS  3248,  26  USC  2800  (c),  relating  to  time  of  attach- 
ment of  tax  on  distilled  spirits : 

(c)  Time  of  attachment. 

The  tax  shall  attach  to  distilled  spirits,  spirits, 
alcohol  or  alcoholic  spirit,  within  the  meaning  of 
subsection  (b)  of  section  2809  as  soon  as  this  sub- 
stance is  in  existence  as  such,  whether  it  be  subse- 
quently separated  as  pure  or  impure  spirit,  or  be  im- 
mediately, or  at  any  subsequent  time,  transferred  into 
any  other  substance,  either  in  the  process  of  original 
production  or  by  any  subsequent  process. 

(f)  Trade  Agreement  Act  of  June  12,  1934,  48  Stat.  943, 
19  USC  1351 : 

Sec.  1351.  Foreign-trade  agreements — (a)  Author- 
ity of  President;  modification  of  duties;  altering  im- 
port restrictions. 

(a)  For  the  purpose  of  expanding  foreign  mar- 
kets for  the  products  of  the  United  States  .  .  .  the 
President,    whenever    lie    finds    as    a    fact    that    any 
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existing  duties  or  other  import  restrictions  of  the 
United  States  or  any  foreign  country  are  unduly 
burdening  and  restricting  the  foreign  trade  of  tlie 
United  States  and  that  the  purpose  above  declared 
will  be  promoted  by  the  means  hereinafter  specified, 
is  authorized  from  time  to  time — 

(1)  To  enter  into  foreign -trade  agreements  with 
foreign  governments  or  intrumentalities  thereof; 
and 

(2)  To  proclaim  such  modifications  of  existing 
duties  and  other  import  restrictions,  or  such  ad- 
ditional import  restrictions,  or  such  continuance,  and 
for  such  minimum  periods,  of  existing  customs  or 
excise  treatment  of  any  article  covered  by  foreign- 
trade  agreements,  as  are  required  or  appropriate  to 
carry  out  any  foreign-trade  agreement  that  the 
President  has  entered  into  hereunder.  No  proclama- 
tion shall  be  made  increasing  or  decreasing  by  more 
than  50  per  centum  any  existing  rate  of  duty  or 
transferring  any  article  between  the  dutiable  and 
free  lists.  The  proclaimed  duties  and  other  import 
restrictions  shall  apply  to  articles  the  growth,  prod- 
uce, or  manufacture  of  all  foreign  countries,  whether 
imported  directly,  or  indirectly:  .  .  . 

(g)  Trade  agreement  between  the  Ignited  States  and  the 
United  Kingdom,  ePfective  January  1,  1939,  54  Stat. 
1897,  TD  49753,  articles  XII  and  XIV: 

Article  XII 

Articles  the  growth,  produce  or  manufacture  of 
any  of  tlie  territories  to  which  this  Agreement  ap- 
plies on  the  part  of  his  Majesty  the  King,  enu- 
merated and  described  in  Schedule  IV  annexed  to 
this  Agreement,  shall,  on  their  importation  into  the 


Appendix  5 

United  States  of  Ainenca,  from  whatever  place 
arriving,  be  exempt  from  oidinary  customs  duties 
other  or  liiglier  tlian  those  set  forth  and  provided 
for  in  the  said  Schedule  IV,  subject  to  the  condi- 
tions therein  set  out.  The  said  articles  shall  also  be 
exempt  from  all  other  duties,  taxes,  fees,  charges 
or  exactions  of  any  kind,  imposed  on  or  in  connec- 
tion with  importation,  in  excess  of  those  imposed  on 
the  day  of  the  signature  of  this  Agreement  or  re- 
quired to  be  imposed  thereafter  under  laM's  of  the 
United  States  of  America  in  force  on  the  day  of  the 
signature  of  this  Agreement. 

Al^TICLE    XIY 

The  provisions  of  Article  L\',  Article  X,  Ai-ticle 
XI  and  Article  XII  of  this  Agreement  shall  not 
prevent  the  imposition  at  any  time  on  the  impor- 
tation of  any  article  of  a  charge  equivalent  to  an 
internal  tax  imposed  in  respect  of  a  like  domestic 
article  or  m  respect  of  a  conmiodity  from  which  the 
imported  article  has  been  produced  or  manufactured 
in  whole  or  in  part. 

(h)  Trade  agreement  between  the  United  States  and 
Haiti,  effective  June  3,  1935,  49  Stat.  3737,  TD  47667, 
article  II: 

Akticle  II 

Articles  the  growth,  produce  or  manufacture  of 
the  Republic  of  Haiti,  enumerated  and  described  in 
Schedule  II  annexed  to  this  Agreement  and  made 
a  part  thereof,  shall,  on  their  importation  into  the 
United  States  of  America,  be  exempt  from  ordinary 
customs  duties  in  excess  of  those  set  forth  in  the 
said  Schedule,  and  from  all  other  duties,  taxes,  fees, 
charges,  or  exactions,  imposed  on  or  in  connection 
with  importation,  in  excess  of  those  imposed  or  re- 
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quired  to  be  imposed  by  laws  of  the  United  States 
of  America  in  etTect  on  the  day  of  the  signature  of 
this  Agreement. 

(i)  26  C.F.E.  1941  supp.  180.134  (a),  relating  to  internal- 
revenue  tax  on  Virgin  Islands  products: 

(a)  Distilled  spirits.  If  the  certificate  is  accom- 
panied by  a  report  of  gauge  made  by  an  insular 
gauger  and  bears  the  insular  ganger's  certification, 
as  prescribed  in  Sec.  180.99,  showing  that  the  spirits 
covered  thereby  were  100  degrees  or  more  in  proof 
at  the  time  of  withdrawal  from  the  insular  bonded 
warehouse,  the  internal  revenue  tax  at  the  distilled 
spirits  rate  will  be  collected  on  the  proof-gallon  con- 
tents of  the  packages,  or  cases,  regardless  of  the 
proof  of  the  spirits  at  the  time  of  their  entry  into 
the  United  States.  If  the  certification  of  the  insular 
gauger  and  the  accom]mnying  report  of  gauge  show 
that  tlie  spirits  were  less  than  100  degrees  in  proof 
at  the  time  of  withdrawal  thereof  from  the  insular 
bonded  warehouse,  the  internal  revenue  tax  at  the 
distilled  spirits  rate  will  be  collected  on  the  wine- 
gallon  contents  of  the  packages  or  cases  as  deter- 
mined by  the  customs  gauger. 
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No.  11,168 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Parrott  &  Company  (a  corporation), 

Appellant, 

vs. 

United  States  of  America, 


Appellee. 


On  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California. 

BRIEF  FOR  THE  UNITED  STATES. 


OPINION  BELOW. 

No  previous  opinion  in  this  case  has  been  rendered. 


JURISDICTION. 

This  appeal  involves  federal  distilled  spirits  taxes. 
The  taxes  in  dispute,  totaling  $9,606.32,  were  paid  on 
various  dates  from  December  8,  1938,  to  October  29, 
1941.  (R.  16-18.)  Claim  for  refund  was  filed  on 
December  3,  1942  (R.  8),  was  rejected  by  notice  dated 
September  16,  1943,  thereafter  was  reconsidered  on 
protest  of  claimant,  and  again  rejected  on  October  6, 
1943.   (R.  9.)    Within  the  time  provided  in  Section 


3772  of  the  Internal  Revenue  Code  and  on  January 
10,  1945,  the  taxpayer  brought  an  action  in  the  Dis- 
trict Court  for  recovery  of  the  taxes  paid.  (R.  2-14.) 
Jurisdiction  was  conferred  on  tlie  District  Court  by 
Section  24,  'Twentieth,  of  the  Judicial  Code.  Motion 
to  dismiss  was  filed  March  24,  1945,  and  an  order 
granting  the  motion  was  filed  July  20,  1945.  (R.  19.) 
Within  three  months  and  on  (September  4,  1945,  a 
notice  of  appeal  was  filed  (R.  20),  pursuant  to  the 
provisions  of  Section  128  (a)  of  the  Judicial  Code,  as 
amended. 


QUESTIONS  PRESENTED. 

1.  Whether  rmn  brought  into  the  United  States 
from  the  Virgin  Islands  is*  taxable  under  Section  600 
of  the  Revenue  Act  of  1918,  as  amended,  and  Section 
2800  of  the  Internal  Revenue  Code  at  a  rate  equal  to 
the  tax  on  like  articles  manufactured  in  the  United 
States  or  at  the  rate  imposed  upon  like  articles  im- 
ported from  foreign  countries. 

2.  Whether  the  rum  was  taxable  under  Section 
600  of  the  Revenue  Act  of  1918,  as  amended,  and  Sec- 
tion 2800  (a)  (5)  of  the  Internal  Revenue  Code  as  a 
rectified  product. 

3.  Whether  the  basic  tax  imposed  on  distilled 
spirits  under  Section  600  of  the  Revenue  Act  of  1918, 
as  amended,  and  Section  2800  (a)  (1)  of  the  Internal 
Revenue  Code  was  collectible  on  the  wine  gallons 
where  at  the  time  it  is  withdrawn  from  the  customs 
warehouse  the  rum  was  86  proof. 


STATUTES  AND  OTHER  AUTHORITIES  INVOLVED. 

The  pertinent  statutes  and  other  authorities  herein 
referred  to  will  be  found  in  the  Ai)pendix,  infra,  pages 
i-xi. 


STATEMENT. 

This  is  a  suit  brought  by  the  taxpayer  seeking  a 
refund  of  interna]  i-evenue  taxes  paid  on  distilled 
si^irits  which  were  brought  into  the  United  States 
from  the  Virgin  Islands  during  the  years  1938  to 
1941.  The  Government  filed  a  motion  to  dismiss  on  the 
grounds  that  the  facts  alleged  in  the  complaint  failed 
to  state  a  cause  of  action,  and  the  complaint  shows 
upon  its  face  that  all  taxes  paid  were  legally  and 
l^roperly  collected  from  the  taxpayer.  The  Court  be- 
low dismissed  the  complaint  (R.  19),  and  the  taxpayer 
has  appealed  from  that  order. 

The  complaint  herein  filed  sets  forth  in  detail 
Formulae  2,  7,  10, 11,  and  12,  in  accordance  with  which 
the  taxed  rum  was  produced.  Under  each  of  the 
formulae  the  rum  was  mixed  wdth  some  coloring  mat- 
ter or  flavoring  material,  or  blended  with  another  kind 
of  rum,  as  clearly  appears  from  the  formulae  as 
alleged  in  paragraph  Y  of  the  complaint.  (R.  5-8.) 
The  rates  of  taxes  and  the  amounts  collected  are  also 
a  part  of  the  complaint.  (R.  14-18.) 

Under  some  of  the  formulae  the  rum  was  distilled 
in  a  continuous  colunni  still  at  less  than  190  proof, 
and  some  of  the  spirits  were  placed  in  charred  oak 


barrels  for  aging,  and  other  of  the  same  spirits  were 
placed  in  reused  barrels  at  over  100  degrees  proof. 
After  aging,  these  two  spirits  are  mixed  and  the  re- 
sultant product  was  reduced  with  distilled  water  to 
86  proof  after  which  it  was  filtered  and  bottled. 


SUMMARY  OF  ARGUMENT. 

Rmn  brought  into  the  United  States  from  the  Vir- 
gin Islands  is  subject  to  taxes  in  a  sum  equal  to  the 
taxes  payable  on  like  articles  manufactured  in  the 
United  States,  as  provided  by  Section  3350  (a)  of  the 
Internal  Revenue  Code.  This  is  the  policy  with  re- 
spect to  all  insular  possessions  and  it  is  not  affected 
by  any  trade  agreements  with  other  comitries.  The 
rum  in  question  was  subject,  as  i^rovided  in  Section 
2800,  Internal  Revenue  Code,  as  amended,  to  the 
rectifying  tax  of  30  cents  per  i^roof  gallon  and  the 
basic  distilled  spirits  tax  of  $2.25,  $3  and  $4,  the  rate 
in  effect  at  the  time  the  rum  was  withdrawn  from  the 
warehouse.  The  rectifying  tax  applies  because  the 
spirits  became  spurious,  imitation  or  compound 
liquors  when  mixed  with  the  other  materials  described 
in  the  formulae.  The  proof  gallon  rate  is  never  ap- 
plicable where,  as  here,  the  rum  was  below  proof  when 
withdrawn. 


ARGUMENT. 
I. 

RUM  BROUGHT  INTO  THE  UNITED  STATES  FROM  THE  VIRGIN 
ISLANDS  IS  SUBJECT  TO  THE  TAXES  LEVIED  BY  SECTION 
600  OF  THE  REVENUE  ACT  OF  1918,  AS  AMENDED,  AND 
SECTION  2800  OF  THE  INTERNAL  REVENUE  CODE. 

In  determining  the  issues  in  this  case  we  must  bear 
in  mind  the  intent  of  Congress  to  establish  and  main- 
tain a  })arity  in  regard  to  taxation  between  manufac- 
turers in  the  Virgin  Islands  and  those  in  the  United 
States.  This  intent  prevails  with  regard  to  all  our 
insular  possessions,  as  is  shown  by  the  following: 

Hawaii.  All  the  laws  of  the  United  States  which 
are  not  locally  inapplicable,  shall  have  the  same  force 
and  effect  within  the  said  Territory  as  elsewhere  in 
the  United  States.  Act  of  April  30,  1900,  c.  339,  31 
Stat.  141,  Sec.  5. 

Upon  articles  imported  from  Puerto  Rico  there  is 
imposed  a  tax  equal  to  the  internal  revenue  tax  im- 
posed in  the  United  States  upon  the  like  articles  of 
merchandise  of  domestic  manufacture.  Act  of  April 
12,  1900,  c.  191,  31  Stat.  77,  Sec.  3. 

Upon  articles  imported  from  the  Philippine  Islands 
there  is  imx^osed  a  tax  equal  to  the  internal  revenue 
tax  imposed  in  the  United  States  upon  the  like 
articles,  goods,  wares  or  merchandise  of  domestic 
manufacture.  Act  of  October  3,  1913,  c.  16,  38  Stat. 
114,  192,  Sec.  IV  C. 

Upon  articles  imported  from  the  Virgin  Islands 
there  is  imposed  a  tax  equal  to  the  internal  revenue 
tax  imposed  in  the  United  States  upon  like  articles. 


Revenue  Act  of  1917,  c.  63,  40  Stat.  300,  Sec.  1000* ; 
Revenue  Act  of  1918,  c.  18,  40  Stat.  1057,  Sec.  1304. 

The  above  citations  show  clearly  the  intent  of  Con- 
gress. All  the  laws  of  the  United  States  not  locally 
inapplicable  have  full  force  and  effect  in  Hawaii. 
Because  the  laws  of  the  United  States  are  not  ap- 
plicable in  the  other  island  possessions  a  tax  equal  to 
the  tax  imposed  upon  like  articles  of  domestic  manu- 
facture has  been  imposed  upon  imports  from  those 
islands  by  specific  statutes,  and  the  courts  have  so 
construed  them.  Jordan  v.  Roche,  228  U.S.  436; 
United  States  v.  Rathjen  Bros.,  137  F.  (2d)  103; 
Santonid  Co.  v.  Rafferty,  10  F.  (2d)  788  (CCA.  2d)  ; 
Bornn  v.  United  States,  61  C  Cls.  425,  certiorari  de- 
nied, 271  U.S.  684. 

The  provisions  of  Section  3  of  the  Virgin  Islands 
Act  of  1917  (Appendix,  infra) ,  that  the  taxes  to  be  paid 
shall  be  rates  required  to  be  paid  upon  like  articles 
imported  from  foreign  countries  are  clearly  in  conflict, 
irreconcilable  and  inconsistent  with  the  provisions  of 
Section  1304  of  the  Revenue  Act  of  1918.  The  1918  Act 
being  the  later  is  therefore  controlling.  Posadas  v. 
National  City  Bank,  296  U.S.  497;  United  States  v. 
Chajlin,  97  U.S.  546;  United  States  v.  Tjpien,  11  Wall. 
88;  United  States  v.  Rathjen  Bros.,  supra. 

The  Liquor  Tax  Administration  Act,  Section  329 
(c)  (Appendix,  infra),  makes  Title  III  of  the  Na- 
tional Prohibition  Act,  and  the  provisions  of  the  in- 


*For  the  legislative  historv  see  H.  Rep.  No.  45,  65th  Cons:.,  1st 
Sess.,  p.  10  (1939—1  Cum.  Bull.  (Part  2)  48). 


ternal  revenue  laws  relating  to  enforcement,  applicable 
in  the  Virgin  Islands. 

Section  2800  (a)  (1)  of  the  Internal  Revenue  Code 
(Appendix,  infra),  ap])r()ved  February  10,  1939,  ex- 
pressly levies  the  tax  upon  the  distiller  and  importer, 
and  paragTai)li  (a)  (5)  imposes  in  addition  thereto 
the  30  cents  per  gallon  rectifying  tax.  Paragraph  (a) 
(4)  (B)  refers  to  Section  3350,  Internal  Revenue 
Code  (Ax^pendix,  infra),  for  provisions  with  reference 
to  tax  on  alcohol  products  coming  from  the  Virgin 
Islands. 

Section  3350  ])rovides  for  "a  tax  equal  to  the  in- 
ternal revenue  tax  imposed  in  the  United  States  upon 
like  articles  of  domestic  manufacture." 

Trade  agreements  with  foreign  countries  have  no 
application  to  the  possessions  of  the  United  States 
(De  Lima  v.  Bidtvell,  182  U.S.  1)  and,  therefore,  have 
no  bearing  on  this  case.  In  any  event,  the  taxing 
statutes,  increasing  the  taxes,  which  are  subsequently 
passed  by  Congress  supersede  such  trade  agreements 
unless  Congress  expressly  expects  them.  In  United 
States  V.  Bathjen  Bros.,  supra,  the  Court  said  (p. 
105): 

When  the  Congress  enacted  the  statute  providing 
that  all  distilJed  spirits  imported  into  the  United 
States  should  be  subject  to  an  internal  revenue 
tax  of  $2.25  per  proof  gallon  it  certainly  must 
have  intended  to  include  imported  rum  regard- 
less of  the  size  of  the  containers  and  regardless  of 
the  country  from  which  exported.  If  we  were  to 
hold  that  the  involved  merchandise  is  excepted 
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from  the  said  statute  by  reason  of  the  quoted 
provision  of  the  Cuban  Trade  Agreement  of  1934, 
we  would  read  an  exception  into  the  statute, 
thereby  nullifying  that  portion  of  the  act  levy- 
ing an  internal  revenue  tax  on  all  distilled  spirits 
imported  into  the  United  States.  (Italics  sup- 
plied.) 

The  purjDose  of  the  enactment  of  Section  3350  (a) 
of  the  Internal  Revenue  Code  was  obviously  to  pro- 
vide for  the  payment  of  taxes  on  articles  brought  into 
the  United  States  from  the  Virgin  Islands  in  a  sum 
equal  to  the  taxes  on  like  ai-ticles  manufactured  in  the 
United  States.  This  construction  is  clearly  demon- 
strated if  paragraphs  (a)  and  (b)  of  this  section  are 
read  together,  for  paragraph  (a)  provides  for  the 
payment  of  a  tax  equal  to  that  imposed  upon  a  domes- 
tic manufacturer,  and  paragraph  (b)  exempts  such 
articles  from  the  tax  imposed  by  the  internal  revenue 
laws  of  the  Virgin  Islands  when  such  articles  are  im- 
ported into  the  United  States.  To  hold  otherwise 
would  place  distilled  spirits  brought  in  from  the  Vir- 
gin Islands  in  a  preferred  class  and  make  it  possible 
to  sell  such  products  at  a  cheaper  jjrice  than  domestic 
products  of  like  nature. 

The  taxpayer  is  asking  the  Court  to  apply  the  Vir- 
gin Islands  Act  of  March  3, 1917,  and  those  provisions 
of  the  different  trade  agreements  most  favorable  to  it. 
These  agreements  do  not  support  the  taxpayer  in  the 
relief  sought.  Article  XI  of  the  Haiti  Reciprocal 
Trade  Agreement  of  March  28,  1935,  49  Stat.  (Part  2) 
3737,  provides : 
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Excei)t  as  otherwise  provided  in  the  second 
paragraph  of  this  Article,  the  provisions  of  this 
Agreement  relating  to  the  treatment  to  be  ac- 
corded by  the  United  States  of  America  and  the 
Republic  of  Plaiti,  res]iectively,  to  the  commerce 
of  the  other  country,  shall  not  aj^j^ly  to  *  *  *  the 
Virgin  Islands,  *  *  *. 

Article  IV  of  the  Agreement  provides  that  the  articles 
shall  be  exempt  only  fi'om  ''all  internal  taxes  *  *  * 
other  or  higher  than  those  payable  on  like  articles  of 
national  origin  *  *  *.  To  the  same  effect  is  Article 
XIV  of  the  Great  Britain  Reciprocal  Trade  Agree- 
ment of  November  17,  1938,  54  Stat.  (Part,  2)  1897, 
1903.  Moreover,  the  Tariff  Act  of  1930,  c.  497,  46 
Stat.  590,  Schedule  8,  Par.  801  (b),  provides: 

The  duties  prescribed  in  Schedule  8  and  im- 
posed by  Title  I  shall  be  in  addition  to  the  in- 
ternal revenue  taxes  imposed  under  existing  law, 
or  anjj  subsequent  Act.    (Italics  supplied.) 

Since  there  is  no  language  in  any  of  the  trade  agree- 
ments which  would  modify  this  provision  of  the  Tariff 
Act  it  appears  that  im]iorted  rum  is  subject  to  the  in- 
ternal revenue  taxes.  This  construction  is  in  con- 
formity with  the  interpretation  which  the  Supreme 
Court  placed  upon  the  Act  of  April  12,  1900,  c.  191,  31 
Stat.  77  (commonly  called  the  Foraker  Act),  ap- 
plicable to  Puerto  Rico,  in  Jordan  v.  Roche,  supra. 

Paragraph  802  of  the  Tariff  Act  provides  for  a 
duty  of  $5  per  proof  gallon  which  under  the  trade 
agreement  with  Great  Britain  has  been  reduced  50%, 
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thereby  making  the  customs  duty  on  distilled  spirits 
$2.50  per  proof  gallon. 

Under  the  Revenue  Act  of  1943,  c.  63,  58  Stat.  26, 
Sec.  302,  the  tax  on  distilled  spirits  was  increased  to 
$9  per  proof  or  wine  gallon.  If  only  $2  could  now  be 
collected  on  si)irits  imported  from  foreign  countries, 
in  addition  to  the  j^ayment  of  the  duty  of  $2.50,  the 
total  amount  of  tax  and  duty  on  foreign  spirits  would 
be  only  $4.50  per  gallon  which  w^ould  place  the  com- 
petitive rate  at  about  one-half  of  the  piice  of  our 
local  manufactured  products.  Today  all  importers  are 
required  to  pay  $9  per  proof  gallon,  or  $9  per  wine 
gallon  when  below  proof,  on  distilled  spirits  products 
imported  from  foreign  countries.  Thus  the  taxpayer's 
contention  leads  to  a  result  which  is  quite  inconsistent 
with  the  Congressional  purpose. 

It  must  be  concluded,  therefore,  that  the  rum  in 
question  was  subject  to  the  same  taxes  as  articles  of 
like  nature  manufactured  in  the  United  States. 


II. 

THE  RUM  DESCRIBED  IN  THE  COMPLAINT  WAS  SUBJECT  TO 
THE  RECTIFYING  TAX  OF  THIRTY  CENTS  PER  GALLON. 

The  rectifying  tax  is  imposed  by  Section  2800  (a) 
(5),  Internal  Revenue  Code,  on  the  products  of  a 
manufacturer  who  is  rectifier  within  the  meaning  of 
Section  3254,  Internal  Revenue  Code.  (Appendix, 
infra.)  It  makes  no  difference  whether  the  manufac- 
tui'er  is  regulated  by  our  occupational  tax  laws  or  not, 
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the  tax  is  nevertheless  collectilDle  on  the  article.  The 
rectifying"  tax  of  30  cents  per  gallon  on  the  rum  in 
question  was  properly  and  legally  collected. 

Products  of  rectification  are  defined  in  Section  2800 
(a)  (5),  Internal  Revenue  Code,  as  ''all  distilled 
spirits  or  wines  rectified,  purified  or  refined  in  such 
manner,  *  *  *  that  the  person  so  rectifying,  purifying, 
refining  or  mixing  the  same  is  a  rectifier  within  the 
meaning  of  section  3254  (g) :  *  *  *".  Section  3244 
(g)  of  the  Revised  Statutes  (which  is  the  predecessor 
of  Section  3254  (g))  was  interpreted  by  the  Circuit 
Court  for  the  Middle  District  of  Temiessee  in  Michel 
V.  Nunn,  101  Fed.  423.  That  was  an  action  against 
the  Collector  of  Internal  Revenue  brought  by  the  tax- 
payer to  recover  taxes  exacted  from  the  taxpayer  as 
a  rectifier  of  spirits  where  he  had  mixed  whiskey 
with  sugar  and  water  and  placed  the  resultant  mixture 
in  bottles  on  his  shelf  for  sale.  The  Court  emphasized 
the  broadness  of  the  statute  by  the  use  of  the  phrase 
''mixing  with  any  material",  as  may  be  seen  from 
the  following  quotation  (p.  424)  : 

Rev.  St.  Sec.  3244,  subd.  3.  Now,  the  statute  thus 
enumerates  classes  who  are  actually  engaged  in 
modes  of  refining  or  I'ectifying,  and  after  having 
classified  in  this  way,  for  the  purpose  of  ascer- 
taining when  persons  are  subject  to  this  tax,  the 
statute  passes  entirely  away  from  persons  actually 
engaged  in  any  process  of  distillation  or  refining, 
by  saying,  "and  every  person  who  without  recti- 
fying," going  entirely  away  from  those  who  have 
been  purifying  or  refining,  to  the  statement, 
"every  person  who  without  rectifying,  purifying 


12 


or  refining  distilled  spirits."  So  there  is  here 
clearly  the  intent  to  include  every  person,  the 
act  passing  to  what  may  be  called  "compound- 
ing." Such  persons  are  not  rectifying,  purifying, 
or  refining,  but  compomiding.  '*  Shall  by  mixing 
such  spirits,  wine,  or  other  liquor  with  any  ma- 
terial," are  the  words  of  the  statute;  ''with  any 
material,"  not  by  mixing  wines  or  liquors  of  one 
kind  with  another,  but  with  "any  material";  and 
thereby  "manufacture  any  spurious,  imitation,  or 
compound  liquors  for  sale,  under  the  name  of 
whiskey,  brandy,  gin,  rum,  wine,  spirits,  cordials, 
or  wine  bitters,  or  any  other  name,  shall  be  re- 
garded as  a  rectifier,  and  as  being  engaged  in  the 
business  of  rectifying."  Now,  it  has  not  been 
asserted  that  that  language,  "by  mixing  the 
liquors  with  any  material,"  has  any  technical  or 
trade  meaning,  or  that  its  meaning  is  other  than 
in  ordinary  use,  and,  taking  it  in  its  ordinary  use, 
in  the  popular  sense,  it  certainly  could  not  be 
said  that,  if  it  is  mixed  with  either  water  or 
sugar  or  blackberry  juice,  it  is  not  mixed  with 
any  material, — "any  material."  And  it  strikes 
me  that  an  interpretation  that  would  undertake 
to  say  that  certain  materials  are  within  the  stat- 
ute, and  other  materials  are  not  within  it,  when 
the  statute  itself  uses  the  term  "any  material," 
would  nullify  the  statute. 

A  similar  broad  interpretation  was  placed  upon  this 
statute  by  the  District  Court  for  the  Southern  Dis- 
trict of  New  York  in  a  forfeiture  proceeding.  Quantity 
of  Distilled  Spirits,  20  Fed.  Cas.  No.  107,  where  the 
Court  construed  the  term  "rectifier"  with  the  follow- 
ing language  (p.  108) : 
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That  the  claimants  were  rectifieTs  of  spirits  is 
perfectly  a])])areiit.  The  eighteenth  paragraph  of 
the  seventy-ninth  section  of  the  act  of  June  30th, 
1864,  as  subsequently  amended,  defines  what  a 
rectifier  is:  "Every  person,  firm  or  corporation 
who  rectifies,  purifies,  or  refines  distilled  spirits 
or  wines  by  any  process,  or  who,  by  mixing  dis- 
tilled spirits  or  wines  with  any  mateiials,  manu- 
factures any  spurious,  imitation  or  compound 
liquors  for  sale,  under  the  name  of  whiskey, 
brandy,  gin,  rum,  wine,  spirits,  or  wine  bitters,  at 
any  other  name,  shall  be  regarded  as  a  rectifier." 
That  is  the  definition  the  law  gives  of  a  rectifier. 
A  rectifier  is  not  merely  a  person  who  runs  spirits 
through  charcoal,  but  anyone  who  rectifies  or 
purifies  spirits  in  any  manner  whatever,  or  who 
makes  any  mixtures  of  spirits  with  anything  else, 
and  sells  it  under  any  name,  is  a  rectifier. 

Under  Formula  2,  aged  rum  made  from  sugar  cane 
is  withdrawn  from  charred  oak  barrels  and  ''blended 
with  white  nun  made  from  molasses".  (R.  5.) 

Under  Formula  7,  "7/10  of  1  percent  of  sugar 
caramel  is  added"  to  the  rum.  (R.  5.) 

Under  Formula  10,  the  rum  made  from  molasses  is 
placed  into  "newly  charred  oak  barrels,  and  into  re- 
used oak  barrels,  from  which  all  char  has  been  re- 
moved, for  ageing."  After  ageing,  the  rum  from  the 
"reused  cooperage  is  mixed  with  rum  from  the  new 
charred  cooperage".    (R.  6.) 

Under  Formula  11,  the  rum  is  treated  with  "Darco 
carbon  in  the  proportion  of  2.4  poimds  Darco  carbon 
per  one  hundred  gallons  of  rum".  (R.  7.) 
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Under  Formula  12,  the  rum  is  treated  with  "Darco 
carbon  in  the  proportion  of  1.0  pound  Darco  carbon 
per  one  hundred  gallons  of  rum".  (R.  8.) 

Applying  the  broad  interpretation  jjlaced  upon  Sec- 
tion 3254  (g)  in  the  cases  above  cited,  there  certainly 
can  be  no  doubt  that  the  rum  made  under  Formulae 
7,  11  and  12,  which  show  a  mixture  with  other  sub- 
stances, was  rectified.  Neither  should  there  be  any 
doubt  that  the  rum  made  under  Formulae  2  and  10 
was  rectified  within  the  meaning  of  Section  3254  (g), 
unless  it  comes  clearly  within  the  exceptions  as  pro- 
vided in  Section  2801  (c)  (1)  of  the  Internal  Revenue 
Code  (Appendix,  infra).  This  section  provides  that 
the  tax  shall  not  attach  to  the  mixing  and  blending  of 

wines, 

*  *  *  nor  to  blends  made  exclusively  of  two  or 
more  pure  straight  whiskies  aged  in  wood  for  a 
period  not  less  than  four  years  and  without  the 
addition  of  coloring  or  flavoring  matter  or  any 
other  substance  than  pure  water  and  if  not  re- 
duced below  ninety  proof;  *  *  *. 

and  then  only  when  compounded  under  the  immediate 
supervision  of  a  revenue  officer  in  accordance  with 
the  Treasury  regulations. 

The  rums  described  by  the  formulae  set  out  in  the 
complaint,  on  which  the  30  cents  rectifying  tax  was 
paid,  do  not  come  within  the  exceptions  provided  in 
Section  2801  of  the  Internal  Revenue  Code.  It  is  our 
contention  that  these  explicit  exceptions  as  set  out  in 
the  statute  supi)ort  the  broad  interpretation  which  the 
Courts  have  placed  upon  Section  3254  (g). 


15 


Section  3254  (g),  Internal  Revenue  Code,  which  de- 
fines a  rectifier  does  not  limit  the  definition  to  a  per- 
son who  rectifies,  pui-ifies  or  refines  distilled  spirits, 
but  after  so  defining  a  rectifier  the  statute  includes 
others  by  this  language: 

*  *  *  and  every  person  who,  without  ]-ectifying, 
purifying,  or  refining  distilled  spirits,  shall,  by 
mixing  such  spirits,  wine,  or  other  liquor  with 
any  material,  manufacture  any  spurious,  imita- 
tion, or  compound  liquors  for  sale,  under  the 
name  of  whiskey,  brandy,  gin,  rum,  wine,  *  *  * 
or  any  other  name,  shall  be  regarded  as  a  recti- 
fier, *  *  * 

(26  U.S.C.  1940  ed.,  Sec.  3254.) 

A  rectified  product  under  Section  2800  (a)  (5)  of 
the  Internal  Revenue  Code  is  one  which  falls  luider 
the  classification  that  will  cause  the  manufacturer  to 
'*be  regarded  as  a  rectifier".  In  other  words,  the  tax- 
ing statute  is  not  limited  to  articles  which  are  manu- 
factured by  "rectifiers"  as  such.  The  taxpayer's  argu- 
ment that  the  rum  is  not  a  rectified  product  within  the 
meaning  of  the  statute,  because  the  taxpayer  was  not 
a  resident  rectifier,  cannot  be  sustained. 

In  Quantitji  of  Distilled  Spirits,  supra,  the  Court 
instructed  the  jury  that  under  the  evidence  introduced 
at  the  trial  the  claimants  were  rectifiers.  In  arriving 
at  this  conclusion  the  Court  quoted  the  statute  and 
emphasized  the  broad  language  there  used.  In  the 
case  at  bar  the  United  States  upon  its  motion  to  dis- 
miss asked  the  District  Court  to  rule  that  the  rums 
manufactured  under  the  formulae  set  out  in  the  com- 
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plaint  were  rectified  products  within  the  meaning  of 
the  statute,  and  the  lower  Court  has  so  held. 

Under  the  wording  of  the  statutes  and  their  broad 
interpretation  by  the  Courts,  the  rums  in  question 
were  definitely  rectified  products  and  taxable  as  such. 
When  distilled  spirits  are  mixed  ''with  any  material" 
other  than  distilled  water  which  is  used  in  reducing 
the  proof,  the  spirits  become  spurious,  imitation,  or 
compound  liquors.  The  rums  described  in  the  com- 
plaint, having  been  mixed  with  other  materials,  as  set 
out  in  the  formulae,  are  clearly  within  the  definition. 

The  taxpayer  argues  that  the  statutes  relating  to 
rectifiers  within  the  United  States  have  no  application 
to  it.  This  is  true  only  with  reference  to  the  statutes 
which  impose  occupational  taxes  upon  rectifiers.  But 
no  occupational  taxes  were  collected  from  the  tax- 
payer and  none  are  involved  in  this  suit.  The  rectify- 
ing tax  of  30  cents  per  gallon  here  involved  is  an 
excise  tax  on  the  product,  and  is  collectible  regardless 
of  whether  the  rum  was  produced  by  a  licensed  or  an 
unlicensed  rectifier.  See  United  States  v.  One  Ford 
Coupe,  272  U.S.  321,  328. 

If  the  taxpayer's  reasoning  is  accepted  with  respect 
to  the  statutes  regarding  rectifiers  in  the  United 
States,  then  it  may  be  said  that  the  same  reasoning- 
should  apply  to  distillers  and,  therefore,  the  basic 
production  tax  on  distilled  spirits  brought  into  the 
United  States  is  not  collectible  because  the  laws  regu- 
lating distillers  have  no  application  to  manufacturers 
outside  the  boundaries  of  the  United  States.    Under 
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such  anomalous  reasoning,  the  United  States  has 
failed  to  tax  distilled  spirits  brought  into  the  United 
States  from  its  ]K)ssessions  or  even  from  foreign 
countries. 

The  taxpayer  argues  that  prior  to  1937,  the  rectify- 
ing tax  was  not  collected  by  the  Commissioner  on  dis- 
tilled spirits  brought  from  the  Virgin  Islands  and 
for  twenty-eight  years  the  1917  Act  has  been  recog- 
nized as  being  applicable.  By  T.  D.  4770,  1937—2 
Cum.  i^ull.  568  (Appendix,  infra),  the  Commissioner 
of  Internal  Revenue  for  the  first  time,  by  regulation, 
undertook  to  collect  the  rectifying  taxes  on  distilled 
spirits  brought  in  from  the  Virgin  Islands. 

In  determining  the  time  element  the  Court  must 
keep  in  mind  the  fact  that  from  1919  to  1920  we  had 
war  prohibition  in  the  United  States  (Sec.  1  of  the 
Act  of  November  21,  1918,  c.  212,  40  Stat.  1045),  and 
from  1920  to  December  5,  1933,  we  had  national  pro- 
hibition (National  Prohibition  Act,  c.  85,  41  Stat. 
305),  and  importation  of  distilled  spirits  from  the 
Virgin  Islands  and  foreign  countries  for  beverage  use 
was  prohibited  by  Section  601  of  the  Revenue  Act  of 
1918.  (Appendix,  infra.)  During  this  fifteen-year 
period,  therefore,  it  was  unlawful  to  bring  into  the 
United  States  distilled  spirits  for  beverage  uses.  The 
only  importations  permitted  were  for  medicinal,  food, 
and  industrial  uses.  Very  little,  if  any,  rum  was 
brought  into  the  United  States  during  that  period,  and 
the  matter  of  considering  the  rectifjdng  tax  on  such 
spirits  was  of  little  or  no  consequence. 
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The  National  Prohibition  Act,  and  the  supplemental 
Acli  of  November  23,  1921,  c.  134,  42  Stat.  222,  were 
extended  to  the  Virgin  Islands  by  Section  3  of  the 
latter  Act. 

In  the  Attorney  General's  Opinion  of  June  9,  1926, 
35  Op.  A.G.  63,  cited  by  the  taxpayer,  only  two  ques- 
tions were  considered:  Whether  taxes  could  be  col- 
lected, in  the  Virgin  Islands  on  the  manufacture  and 
sale  of  industrial  alcohol  which  under  the  laws  of  the 
United  States  was  tax  exempt,  and  whether  taxes  col- 
lected in  the  United  States  on  industrial  alcohol  pro- 
duced in  the  Virgin  Islands  and  brought  into  the 
United  States  should  be  covered  into  the  Treasury  of    j 
the  United  States.   The  taxing  statutes  were  not  con-    i 
sidered  by  the  Attorney  General  in  a  sense  applicable    I 
to  the  case  at  bar.  j 

However,  after  the  effective  date  of  the  Twenty-     '] 
first  Amendment  to  the  Constitution,  and  the  repeal  of 
the  National  Prohibition  Act,  December  5,  1933,  the 
taxation  and  control  of  distilled  spirits  imported  from 
foreign  countries  and  the  island  possessions  became  a 
problem.  By  the  Liquor  Tax  Administration  Act,  Sec- 
tion 329  (c),  supra,  Congress  made  Title  III  of  the 
National  Prohibition  Act  and  the  provisions  of  in-     « 
ternal  revenue  laws  relating  to  enforcement  applicable 
in  the  Virgin  Islands.   This  indicated  clearly  that  the 
taxing  of  products  of  the  Virgin  Islands  was  intended 
to  be  assimilated  to  the  domestic  situation.   Within  a     i 
short  period  thereafter  the  Commissioner  promulgated 
Treasury  Decision  4770,  approved  October  25,  1937, 
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siipi'a.  Since  under  the  circumstances  it  made  slight 
practical  difference  wliether  or  not  the  Treasury  as- 
serted the  authority  to  collect  any  tax,  there  would  be 
no  reason  for  Congress  to  take  any  action  in  the  mat- 
ter. Accordingly  there  is  no  basis  for  spelling  out  a 
legislative  confirmation  of  the  applicability  of  any 
particular  statute.  It  is  clear  that  in  the  enactment 
of  the  Internal  Revenue  Code  in  Section  2800  (a)  (4) 
(B),  Congress  made  Section  3350  the  applicable 
statute. 

The  cases  cited  by  the  taxpayer  in  its  brief  are  not 
applicable  because  here  there  is  no  ambiguity  in  the 
statute  (Section  1304  of  the  Revenue  Act  of  1918,  c. 
18,  40  Stat.  1057),  and  this  case  should  be  governed 
by  the  language  of  the  statute  and  not  by  any  previous 
inaction  of  the  Commissioner. 

In  Sterling  Cider  Co.  v.  Hassett,  133  F.  (2d)  590 
(CCA.  1st),  the  appellant  contended  that  apple  cider 
manufactured  by  it  did  not  come  within  the  definition 
of  apple  wine,  as  defined  in  the  regulations.  In  answer 
to  this  contention,  the  Court  said  (p.  595):  ''We  are 
governed,  however,  not  by  the  regulations  but  by  the 
language  of  the  statute",  and  the  fact  that  the  Com- 
missioner did  not  collect  taxes  on  cider  sold  by  the 
farmers  was  not  controlling. 

The  rectifying  tax  of  30  cents  per  gallon  was  prop- 
erly collected  on  the  rum  in  question. 
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III. 

THE  BASIC  DISTILLED  SPIRITS  TAX  UNDER  SECTION  600  OF 
THE  REVENUE  ACT  OF  1918,  AS  AMENDED,  AND  SECTION 
2800,  INTERNAL  REVENUE  CODE,  IS  COLLECTIBLE  ON  THE 
WINE  GALLONS  WHEN  BELOW  PROOF,  WHEN  WITH- 
DRAWN FROM  BOND. 

Section  2800  (a)  (1)  provides  for  the  payment  of 
the  tax  "on  each  proof  gallon  or  wine  gallon  when 
below  proof  *  *  *  to  be  paid  by  the  distiller  or  im- 
porter when  withdrawn  from  bond."  Section  3350  (a) 
of  the  Internal  Revenue  Code  provides  that  the  tax 
shall  be  "levied,  collected,  and  paid  in  the  United 
States". 

In  the  case  at  bar  we  must  look  to  the  articles  as  of 
the  dates  on  which  they  were  withdrawn  from  the 
customs  bonded  warehouse ;  that  is,  as  to  the  kinds  of 
spirits,  the  proof  of  the  spirits  and  the  rates  of  tax. 
At  the  time  of  withdrawal  from  the  customs  ware- 
house the  spirits  were  86  proof,  and  therefore  taxable 
on  the  wine  gallons.  The  withdrawal  dates  are  set 
out  in  the  "Appendix"  attached  to  the  complaint  (R. 
16-18),  and  are  subsequent  to  the  dates  on  which  the 
rum  was  brought  into  the  United  States. 

The  taxpayer  contends  that  the  tax  should  be  on 
the  proof  rather  than  wine  gallons  because  the  rum  as 
originally  distilled  was  more  than  100  proof  and  later 
reduced  below  proof  with  distilled  water,  thus  bring- 
ing the  spirits  within  Sections  180.98,  180.133  and 
180.134  of  Regulations  24.  (Appendix,  infra.)  Under 
these  regulations,  it  was  necessary  for  the  importer 
to  file  the  report  of  the  gauge  and  a  certificate  as  pro- 
vided by  Section  180.99.  (Appendix,  infra.) 
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These  regulations  were  not  promulgated  until  June 
16,  1941,  and  prior  thereto  there  was  no  procedure 
whereby  the  Commissioner  could  determine  the  gauge 
of  spirits  brought  from  the  Virgin  Islands  other  than 
at  the  port  of  entry.  As  to  all  rum  brought  into  the 
United  States  before  June  16,  1941,  the  tax  on  wine 
gallons  was  the  only  proper  basis.  As  to  the  rum 
brought  in  after  that  date  there  had  been  no  gauge 
made  as  required  by  the  regulations,  and  no  certifi- 
cates were  furnished  as  required  by  the  regulations. 
The  only  ])roper  basis  for  the  tax,  therefore,  was  the 
wine  gallon  rate. 

If  the  regulation  is  valid  it  has  the  force  and  effect 
of  law.  Mavjiland  Casualty  Co.  v.  United  States,  251 
U.S.  342;  United  States  v.  Smtill,  236  U.S.  405; 
United  v.  Grimaud,  220  U.S.  506. 

In  Douglas  v.  Commissioner,  134:  F.  (2d)  762  (CCA. 
8th),  it  M^as  held  that  since  the  regulation  was  valid, 
the  allowance  of  the  deduction  was,  therefore,  subject 
to  the  condition  prescribed  by  the  regulation. 

In  Spencer,  Kellog  &  Sons  v.  United  States,  13  Ct. 
Cust.  App.  612,  it  was  held  that  (p.  616)  : 

*  *  *  the  regulations  requiring  notice  of  intent  to 
export  are  mandatory  and  compliance  therewith 
is  a  condition  precedent  to  the  right  of  the  ap- 
pellant to  recover  under  the  drawback  provisions. 
Such  regulations  may  not  be  disregarded  and 
proof  of  exportation  made  in  some  other  manner 
than  that  required  by  them. 

In  Nestle's  Food  €o.  v.  United  States,  16  Ct.  Cust. 
App.  451,  the  Court  cites  the  Spencer  case,  supra, 
with  approval  and  holds  that  compliance  with  the 
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regulations  is  a  condition  precedent  to  the  right  of 
the  plaintiff  to  recover  under  the  drawback  provisions. 
See  also  Powell  v.  United  States,  135  Fed.  881  (C.C. 
W.D.N.Y.) ;  Commissioner  v.  Krein  Chain  Co.,  72  F. 
(2d)  424  (CCA.  6th). 

Distilled  spirits  of  domestic  manufacture  are  pro- 
duced at  over  100  i^roof,  but  if  they  are  below  proof 
when  withdrawn  from  bond  the  tax  is  payable  on  the 
wine  gallons  as  provided  by  Treasury  Regulations  26 
(Code  of  Federal  Regulations,  1940  Supp.,  Title  26)  : 
Sec.  186.115.   Spirits  helow  proof.    When  spirits 
are  below  proof  the  tax  is  levied  on  each  wine 
gallon  or  fractional  part  thereof.    For  example: 
In  case  of  a  package  of  spirits,  when  the  loss  is 
not  excessive,  if  the   contents  are  found  to  Be 
44.55  wine  gallons,  44.11   proof  gallons  the  tax 
will  be  computed  on  44.5  gallons. 

In  United  States  v.  Rathjen  Bros.,  supra,  rum  was 
imported  into  the  United  States  from  Cuba  on  May 
11,  1938,  and  was  withdrawn  from  the  warehouse  on 
July  6  and  July  14,  1938.  Under  the  Liquor  Taxing 
Act  of  1934,  c.  1,  46  Stat.  313,  the  tax  was  $2,  and 
under  Section  710  of  the  Revenue  Act  of  1938,  c.  289, 
52  Stat.  447,  effective  July  1,  1938,  the  tax  was  in- 
creased to  $2.25.  In  determining  the  amount  of  tax 
payable  on  the  rum,  the  Court  said  (p.  104)  : 

It  is  clear  that  on  July  6  and  July  14,  1938, 
the  dates  upon  which  the  involved  merchandise 
was  withdrawn  from  warehouse,  the  revenue  laws 
provided  that  all  distilled  spirits  produced  in  or 
imported  into  the  United  States  when  ivithdrawn 
from  wareJiouse  were  subject  to  a  tax  of  $2.25 
per  proof  gallon.  (Italics  supplied.) 
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It  would  seem  clear  that  the  date  on  which  the 
articles  are  withdrawn  from  the  warehouse  governs. 
At  the  time  the  rum,  involved  in  this  suit,  was  with- 
drawn from  the  warehouse  it  was  86  proof,  and  being 
below  proof  it  was  taxable  on  the  wine  gallons  at  the 
rates  collected  thereon. 

The  taxes  on  the  rum  were  payable  upon  the  quan- 
tity of  distilled  spirits  imported  whether  placed  in  a 
customs  warehouse  or  not.  LouisviUe  Public  Ware- 
house Co.  V.  Collector  of  Customs,  49  Fed.  561  (CCA. 
6th).  In  the  instant  case  the  quantity  of  rum  did  not 
change  between  the  dates  of  importation  and  the  dates 
of  removal  from  the  customs  warehouse.  The  amount 
of  the  tax  as  to  the  number  of  gallons  of  spirits  im- 
ported was  not  affected  by  the  fact  that  the  rum  was 
placed  in  a  customs  warehouse.  If  the  rmn  had  not 
been  warehoused  the  rate  of  tax  which  was  in  effect 
on  the  day  the  rum  was  imported  would  be  the  rate 
payable. 

However,  it  appears  that  the  last  three  items  under 
Warehouse  entry  964,  December  5,  1938  (R.  16),  and 
all  items,  except  the  first  five  under  Warehouse  entry 
4623,  June  3,  1940  (R.  16),  were  imported  or  brought 
into  the  United  States  prior  to  June  30,  1940,  and 
were  withdrawn  from  the  bonded  warehouse  after 
Jmie  30,  1940.  The  rate  of  tax  through  June  30,  1940, 
was  $2.25  on  each  proof  gallon  or  wine  gallon  when 
below  proof,  and  subsequent  to  June  30,  1940,  the  rate 
of  tax  w^as  $3  on  each  proof  gallon  or  wine  gallon  when 
below  proof,  as  provided  by  Section  213  of  the  Revenue 
Act  of  1940,  c.  419,  54  Stat.  516.  The  Commissioner 
collected  $3  per  wine  gallon  as  provided  by  the  Reve- 
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nue  Act  of  1940.  That  was  the  rate  of  tax  which  was 
in  effect  at  the  time  the  rum  was  withdrawn  from  the 
warehouse.  It  is  respectfully  submitted  that  the  rate 
of  tax  which  was  in  effect  at  the  time  the  rum  was 
withdrawn  was  the  controlling  rate  rather  than  the 
rate  when  the  rum  arrived  in  the  United  States. 

There  should  be  no  question  about  the  correctness 
of  this  interpretation  by  the  Commissioner,  because 
the  Revenue  Act  of  1940  provided  for  a  floor  tax  of 
seventy-five  cents  on  all  distilled  spirits  on  which  $2.25 
had  been  paid.  Therefore,  if  $2.25  had  previouslj^  been 
paid  on  the  rum  in  question  an  additional  seventy-five 
cents  per  gallon  would  have  been  payable  thereon. 

The  taxpayer's  argument  that  the  rum  should  have 
been  taxed  at  the  proof  gallon  rate  is  based  on  the 
theory  that  all  distilled  spirits  of  domestic  manufac- 
ture are  taxed  on  the  proof  gallon;  such,  however,  is 
not  the  case.  Spirits  which  are  placed  in  a  bonded 
warehouse  presumably  at  100  proof  are  not  taxed  mitil 
such  spirits  are  removed  from  bond.  Immediately 
prior  to  removal,  or  upon  removal,  the  spirits  are 
regauged,  at  which  time  the  wine  gallons,  together 
with  the  proof  content,  are  determined.  If  the  proof 
•of  the  spirits  is  below  100,  the  tax  is  collected  on  the 
wine  gallons.  The  fact  that  the  spirits  were  originally 
manufactured  at  over  100  proof  is  not  a  factor  to  be 
considered. 

The  tax  is  levied  upon  the  product  and  not  upon 
the  process;  therefore,  the  process  by  which  the  im- 
ported rum  was  manufactured  is  not  a  factor  to  be 
considered  in  this  case.  In  Louisville  Public  Ware- 
house Co.  V.  Collector  of  Customs,  supra,  the  conten- 
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tion  was  made  that  the  tax  should  be  on  proof  gallons 
and  not  on  wine  gallons,  but  the  Court  held  the  assess- 
ment on  the  wine  gallons  to  be  proper.  In  that  case 
the  spirits  were  manufactured  in  the  United  States, 
exported  and  reimported  into  the  United  States. 

It  is  respectfully  submitted  that  the  basic  distilled 
spirits  tax  was  payable  on  the  wine  gallons. 


CONCLUSION. 

The  formulae  alleged  in  the  complaint  show  that  the 
rums  were  rectified  products  and  the  alleged  taxes 
collected  by  the  Commissioner  were  those  provided  by 
law.  The  complaint,  therefore,  shows  upon  its  face 
that  the  taxpayer  is  not  entitled  to  refund.  The  deci- 
sion of  the  Court  below  should  be  affirmed. 

Dated,  March  4, 1946. 

Respectfully  submitted, 
Sew  ALL  Key, 

Acting  Assistant  Attorney  General, 

J.  Louis  Monarch, 
Benjamin  H.  Pester, 

Special  Assistants  to  the  Attorney  General, 

Frank  J.  Hennessy, 

United  States  Attorney, 

William  E.  Licking, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
(Appendix  Follows.) 
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Appendix 

Internal  Revenue  Code: 
Sec.  2800.    Tax. 

(a)      Rate. 

(1)  Distilled  Spirits  Generally. — There  shall 
be  levied  and  collected  on  all  distilled  spirits  (ex- 
cept brandy)  in  bond  or  produced  in  or  imported 
into  the  United  States  as  internal  revenue  tax  at 
the  rate  of  $2.25  (and  on  brandy  at  the  rate  of 
$2.00)  on  each  proof  gallon  or  wine  gallon  when 
below  proof  and  a  proportionate  tax  at  a  like 
rate  on  all  fractional  parts  of  such  proof  or  wine 
gallon,  to  be  paid  by  the  distiller  or  importer 
when  withdrawn  from  bond. 

(2)  Products  of  Distillation  Containing  Dis- 
tilled Spirits. — All  products  of  distillation,  by 
whatever  name  known,  which  contain  distilled 
spirits  or  alcohol,  on  which  the  tax  imposed  by 
law  has  not  been  paid,  shall  be  considered  and 
taxed  as  distilled  spirits. 

(3)  Imported  Perfumes  Containing  Distilled 
Spirits. — There  shall  be  levied  and  collected  upon 
all  perfumes  imported  into  the  United  States 
containing  distilled  spirits,  a  tax  of  $2.25  per 
wine  gallon,  and  a  proportionate  tax  at  a  like 
rate  on  all  fractional  parts  of  such  wine  gallon. 
Such  tax  shall  be  collected  by  the  collector  of 
customs  and  deposited  as  internal  revenue  collec- 
tions, uiider  such  rules  and  regulations  as  the 
Commissioner,  with  the  approval  of  the  Secre- 
tary, may  prescribe. 

(4)  Alcoholic  Compounds  from  Puerto  Rico, 
Virgin  Islands  and  Philippines. — 
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(A)  Puerto  Rico. — Except  as  provided  in 
section  3123,  upon  bay  rum,  or  any  article  con- 
taining alcohol,  brought  from  Puerto  Rico  into 
the  United  States  for  consumption  or  sale 
there  shall  be  paid  a  tax  on  the  spirits  con- 
tained therein  at  the  rate  imposed  on  distilled 
spirits  produced  in  the  United  States,  to  be 
collected  at  the  port  of  entry  by  the  collector 
of  internal  revenue  of  the  district  in  which  the 
port  is  located.  The  Commissioner,  with  the 
approval  of  the  Secretary,  is  authorized  to 
make  such  rules  and  regulations  as  may  be 
necessary  to  carry  this  paragraph  into  effect. 

(B)  Virgin  Islands  and  Philippines. — For 
provisions  relating  to  tax  on  alcoholic  com- 
pounds from  Virgin  Islands  and  Philippines, 
see  sections  3350  and  3340. 

(5)  Rectified  Spirits  and  Wines. — In  addi- 
tion to  the  tax  imposed  by  this  chapter  on  dis- 
tilled spirits  and  wines,  there  shall  be  levied, 
assessed,  collected,  and  paid,  a  tax  of  30  cents 
on  each  proof  gallon  and  a  proportionate  tax  at 
a  like  rate  on  all  fractional  parts  of  such  proof 
gallon  on  all  distilled  spirits  or  wines  rectified,- 
purified,  or  refined  in  such  mamier,  and  on  all 
mixtures  produced  in  such  manner,  that  the  per- 
son so  rectifying,  purifying,  refining,  or  mixing 
the  same  is  a  rectifier  within  the  meaning  of 
section  3254  (g) :  Provided.  That  this  tax  shall 
not  apply  to  gin  produced  by  the  redistillation 
of  a  pure  spirit  over  juniper  berries  and  other 
aromatics.  *  *  * 

(26  U.S.C.  1940  ed.,  Sec.  2800.) 
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Sec.  2801.    Rectified  Spirits. 

(a)  Rate  of  Tax. — 

For  rate  of  tax,  see  section  2800   (a) 
(5). 

(b)  Proof  and  Volume. — When  the  process  of 
rectification  is  completed  and  the  taxes  pre- 
scribed by  section  2800  (a)  (5)  have  been  paid, 
it  sliall  be  unlawful  for  the  rectifier  or  other 
dealer  to  reduce  in  proof  or  increase  in  volume 
such  spirits  or  wine  by  the  addition  of  water  or 
other  substance;  nothing  herein  contained  shall, 
however,  prevent  a  rectifier  from  using  again  in 
the  process  of  rectification  sjiirits  already  recti- 
fied and  upon  which  the  taxes  have  theretofore 
been  paid. 

(c)  Exemption  From  Tax. — 

(1)  Cordials  and  Liqueurs. — The  taxes  im- 
posed by  section  2800  (a)  (5)  shall  not  attach  to 
cordials  or  liqueurs  on  which  a  tax  is  imposed 
and  paid  mider  paragTai3h  (1)  or  (2)  of  section 
3030  (a),  nor  to  the  mixing  and  blending  of 
wines,  where  such  blending  is  for  the  sole  pur- 
pose of  perfecting  such  wines  according  to  com- 
mercial standards,  nor  to  blends  made  exclu- 
sively of  two  or  more  jDure  straight  whiskies  aged 
in  wood  for  a  period  not  less  than  four  years  and 
without  the  addition  of  coloring  or  flavoring  mat- 
ter or  any  other  substance  than  pure  water  and 
if  not  reduced  below  ninety  proof;  nor  to  blends 
made  exclusively  of  two  or  more  pure  fruit  bran- 
dies distilled  from  the  same  kind  of  fruit,  aged 
in  wood  for  a  period  not  less  than  two  years  and 
without  the  addition  of  coloring  or  flavoring 
matter  or  any  other  substance  than  pure  water 
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1940,  c.  737,  54  Stat.  974,  and  to  $4  by  Section  533  of 
the  Revenue  Act  of  1941,  c.  412,  55  Stat.  687. 

Revenue  Act  of  1918,  c.  18,  40  Stat.  1057: 

Sec.  601.  That  no  distilled  spirits  produced 
after  October  3,  1917,  shall  be  imported  into  the 
United  States  from  any  foreign  country,  or  from 
the  Virgin  Islands  (imless  produced  from  prod- 
ucts the  growth  of  such  islands,  and  not  then  into 
any  State  or  Territory  or  District  of  the  United 
States  in  which  the  manufacture  or  sale  of  in- 
toxicating liquor  is  prohibited),  or  from  Porto 
Rico,  or  the  Philippine  Islands.  Under  such 
rules,  regulations,  and  bonds  as  the  Secretary 
may  prescribe,  the  provisions  of  this  section  shall 
not  apply  to  distilled  spirits  imported  for  other 
than  (1)  beverage  purposes  or  (2)  use  in  the 
manufacture  or  production  of  any  article  used  or 
intended  for  use  as  a  beverage. 

Act  of  March  3,  1917,  c.  171,  39  Stat.  1132: 

Sec.  3.  That  on  and  after  the  passage  of  this 
Act  there  shall  be  levied,  collected,  and  paid  upon 
all  articles  coming  into  the  United  States  or  its 
possessions,  from  the  West  Indian  Islands  ceded 
to  the  United  States  by  Denmark  [Virgin 
Islands],  the  rates  of  duty  and  internal-revenue 
taxes  which  are  required  to  be  levied,  collected, 
and  paid  upon  like  articles  imported  from  for- 
eign countries:  Provided.  That  all  articles,  the 
growth  or  product  of,  or  manufactured  in  such 
islands  from  materials  the  growth  or  product  of 
such  islands  or  of  the  United  States  or  of  both, 
or  which  do  not  contain  foreign  materials  to  the 
value  of  more  than  twenty  per  centum  of  their 
total  value,  upon  which  no  drawback  of  customs 


vu 


duties  has  been  allowed  therein,  coming  into  the 
United  States  from  such  islands  shall  hereafter 
be  admitted  free  of  duty. 

(48  U.S.C.  1940  ed.,  Sec.  1394.) 

Liquor  Tax  Administration  Act,  c.   830,   49   Stat. 
1939: 

Sec.  329: 

******* 

(c)  Title  III  of  the  National  Prohibition 
Act,  as  amended,  and  all  provisions  of  the  in- 
ternal revenue  laws  relating  to  the  enforcement 
thereof,  are  hereb}^  extended  to  and  made  appli- 
cable to  Peurto  Rico  and  the  Virgin  Islands,  from 
and  after  August  27,  1935.  The  respective  Insu- 
lar Governments  shall  advance  to  the  Treasury 
of  the  United  States  such  funds  as  may  be  re- 
quired from  time  to  time  by  the  Secretary  of  the 
Treasury  for  the  ]3urpose  of  defraying  all  ex- 
penses incurred  by  the  Treasury  Department  in 
connection  with  the  enforcement  in  Puerto  Rico 
and  the  Virgin  Islands  of  the  said  Title  III  and 
regulations  promulgated  thereunder.  The  funds 
so  advanced  shall  be  deposited  in  a  separate  trust 
fund  in  the  Treasury  of  the  United  States  and 
shall  be  available  to  the  Treasury  Department  for 
the  purposes  of  this  subsection. 

Treasury  Regulations  24  (1941  ed.)  : 

Sec.  180.98.  Regaiige. — Distilled  spirits  with- 
drawn from  insular  bonded  warehouses  for  bot- 
tling without  rectification  or  for  rectification  and 
bottling  and  shipment  to  the  United  States  may 
be  gauged  at  the  time  of  withdrawal  by  an  insu- 
lar ganger.   A  report  of  gauge  shall  be  prepared 
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by  the  insular  gauger  showing  the  name  of  the  I 
distiller,  the  serial  number,  the  proof  of  the 
spirits,  and  the  wine  and  proof  gallon  contents 
of  each  package  gauged.  The  report  of  gauge 
shall  be  attached  to  the  certificate  prescribed  in 
section  180.99. 

Sec.  180.99.  Certificate. — Every  person  bring- 
ing liquors  or  articles  imder  these  regulations 
into  the  United  States  from  the  Virgin  Islands, 
except  tourists,  shall  obtain  a  certificate  in  the 
English  language  from  the  manufacturer  for 
each  shipment  showing  (1)  the  name  and  address 
of  the  consignee;  (2)  the  kind  and  brand  name; 

(3)  the  quantity  thereof  as  follows: 

(a)  If  distilled  spirits,  the  wine  and  proof 
gallons. 

(b)  If  fermented  liquors,  the  gallons,  liquid 
measure,  and  the  per  centum  of  alcohol  by 
volume. 

(c)  If  articles,  the  kind,  quantity  and  proof 
of  the  liquors  used  therein. 

(4)  the  nmnber  and  date  of  the  approved  for- 
mula; (5)  a  declaration  that  it  has  been  manu- 
factured in  accordance  with  the  formula;  (6)  the 
name  and  address  of  the  person  filing  such  for- 
mula, and  (7)  a  certification  by  the  insular 
gauger  that  the  spirits  covered  by  such  certificate 
were  or  were  not  regauged  by  him  when  with- 
drawn from  the  insular  bonded  warehouse  and, 
if  regauged,  were  at  that  time  at  the  proofs  indi- 
cated on  the  attached  report  of  gauge.  The  con- 
signee shall  file  the  certificate  and  report  of 
gauge  with  the  collector  of  customs  at  the  port 
of  entry,  as  provided  in  section  180.133. 
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Sec.  180.133.  Conditions. — The  importer  shall 
file  the  report  of  saug'^  i)rovided.  for  in  section 

180.98  and  the  certificate  provided  for  in  section 

180.99  with  the  collector  of  customs  at  the  port 
of  entry  in  the  United  States. 

Sec.  180.134.  Action  by  collector  of  customs. 
— The  collector  of  customs  will  direct  the  proper 
customs  ganger  to  determine  the  taxable  quan- 
tity of  liquors  contained  in  the  consignment  by 
regauge  or  inspection  and  report  the  result 
thereof  to  the  collector  of  customs.  Upon  receipt 
of  such  report  the  collector  of  customs  will  refer 
to  the  approved  formula  covering  the  product  to 
determine  the  rate  of  internal  revenue  tax  appli- 
cable thereto.  When  the  rate  of  tax  applicable 
to  the  product  has  been  ascertained,  the  tax  due 
on  the  consignment  will  be  determined  in  the 
following  manner: 

(a)  Distilled  spirits. — If  the  certificate  is  ac- 
companied by  a  report  of  gauge  made  by  an 
insular  ganger  and  bears  the  insular  ganger's 
certification,  as  prescribed  in  section  180.99, 
showing  that  the  spirits  covered  thereby  were  100 
degrees  or  more  in  proof  at  the  time  of  with- 
drawal from  the  insular  bonded  warehouse,  the 
internal  revenue  tax  at  the  distilled  spirits  rate 
will  be  collected  on  the  proof-gallon  contents  of 
the  packages,  or  cases,  regardless  of  the  proof  of 
the  spirits  at  the  time  of  their  entry  into  the 
United  States.  If  the  certification  of  the  insular 
ganger  and  the  accompanying  report  of  gauge 
show  that  the  spirits  were  less  than  100  degrees 
in  proof  at  the  time  of  withdrawal  thereof  from 
the  insular  bonded  warehouse,  the  internal 
revenue  tax  at  the  distilled  spirits  rate  will  be 
collected    on    the    wine-gallon    contents    of    the 


packages  or  cases  as  determined  by  the  customs 
ganger.  If  the  certificate  does  not  bear  the  cer-  | 
tification  of  the  insular  ganger  and  is  not  accom- 
panied by  a  report  of  gauge  made  by  an  insular 
ganger  showing  the  proof  of  the  spirits  at  the 
time  of  their  withdrawal  from  the  insular  bonded 
warehouse,  the  proof  of  the  spirits  at  the  time 
of  regauge  or  inspection  at  the  port  of  entry  in 
the  United  States  will  be  the  basis  for  deter- 
mining the  internal  revenue  tax  due  thereon, 
i.e.,  if  the  spirits  are  less  than  100  degrees  in 
proof,  the  distilled  spirits  tax  will  be  collected 
on  the  wine  gallons,  whereas  if  the  spirits  are 
100  degrees  or  more  in  proof,  the  distilled  spirits 
tax  will  be  collected  on  the  proof  gallons.  The 
rectification  tax  on  taxable  rectified  spirits  will 
be  collected  on  the  proof  gallons  contained  in  the  jj 
consignment  regardless  of  the  proof  of  the  spirits  ■ 
at  the  time  of  their  withdrawal  from  the  insular 
bonded  warehouse  or  at  the  time  of  their  entry 
into  the  United  States.  1 

(b)  Fermented    liquor. — (1)     Beer. — If    the  ' 
certificate  covers  beer,  the  fermented  malt  liquor 
tax  will  be  collected  on  the  basis  of  the  number 
of  barrels  of  31  gallons  each,  or  fractional  parts 
thereof,  contained  in  the  shipment. 

(2)  Wine. — If  the  certificate  covers  wine,  the 
wine  tax  will  be  collected  at  the  rates  imposed  by 
section  3030,  Internal  Revenue  Code,  as  amended. 

(c)  Articles. — ^Where  articles  contain  liquors, 
the  tax  will  be  collected  at  the  rates  j^rescribed 
by  law  on  the  liquor  contained  therein  as  shown 
by  the  certificate.  (*  *  *;  Sees.  2800(a)(1), 
2800(a)  (4)  (A),  2800  (a)(5),  3030,  3150(a), 
I.R.C.) 
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Treasury  Regulations  26   (Code  of  Federal  Regu- 
lations, 1940  Supp.,  Title  26): 

Sec.  186.115.  Spirits  below  proof.  When 
spirits  are  below  proof  the  tax  is  levied  on  each 
wine  gallon  or  fractional  part  thereof.  For  ex- 
ample: In  case  of  a  package  of  spirits,  when  the 
loss  is  not  excessive,  if  the  contents  are  found  to 
be  44.55  wine  gallons,  44.11  proof  gallons,  the 
tax  will  be  computed  on  44.5  gallons. 

T.  D.  4770,  1937-2  Cum.  Bull.  568: 

The  Liquor  Taxing  Act  of  1934,  approved 
January  11,  1934  (U.S.C,  1934  ed..  Title  26,  sec- 
tions 1150  et  seq.,  1300  et  seq.,  and  1330  et  seq.), 
as  amended  by  the  Liquor  Tax  Administration 
Act  of  June  26,  1936  (U.S.C,  1934  ed.,  Supp.  II, 
Title  26,  sec.  1300  (a)  (1)  and  (2)),  imposed 
taxes  at  various  rates  upon  distilled  spirits, 
wines,  liqueurs  and  cordials,  and  fermented  malt 
liquors.  Rectification  tax  on  rectified  distilled 
spirits  or  wines  at  the  rate  of  30  cents  per  proof 
gallon  is  also  collectible  because  of  the  provisions 
of  the  Third  subsection  of  section  3244,  Revised 
Statutes,  as  amended  (U.S.C,  1934  ed..  Title  26, 
sec.  1398  (f)),  and  the  provisions  of  section  605 
of  the  Revenue  Act  of  1918,  as  amended  (U.S.C, 
1934  ed.,  Title  26,  sec.  1150  (a)  (6)),  if  the  prod- 
uct so  rectified  would  be  subject  to  that  tax  if 
manufactured  in  the  United  States. 
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No.  11,168 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Parbott  &  Company,  a  corporation,  Appellant 

vs. 

United  States  of  America,  Appellee 


Upon  Appeal  from  the  District  Court  of  the  United  States  for 

the   Northern   District   of    California,    Southern    Division, 

before   Judges   Denman,    Healy   and    Bone. 


Appellant's  Supplemental  Brief 


By  permission  of  the  court,  this  supplemental  brief  is 
filed,  its  purpose  being  to  cite  authorities  and  regulations 
which  are  not  covered  by  appellant's  opening  brief;  also, 
to  refer  to  contentions  made  by  counsel  during  argument. 
The  numerical  citations  below,  such  as  190.157,  refer  to 
the  1940  Supplement  of  the  Code  of  Federal  Regulations, 
title  26. 


I)    RECTIFICATION   TAX 

Rectifiers  pay  an  occupational  tax  (190.157)  and  can 
only  use  liquors  that  have  been  previously  tax-paid 
(190.202).  While  still  in  bond,  i.e.,  before  being  tax-paid, 
"distilled  spirits  of  the  same  kind,  ditfering  only  in 
proof,  .  .  .  may  be  mingled  together"  (188.45).  Also, 
while  in  a  rectifying  plant,  necessarih'  after  payment  of 
the  distilled  spirits  tax,  homogenous  spirits  may  be  mixed 
or  mingled  without  incurring  the  rectification  tax  (190.351). 
Therefore,  if  the  rum  described  in  formula  10  (R6)  had 
been  produced  in  the  United  States  it  would  not  have 
been  "rectified."  See  also  US  v.  Thirty-two  Barrels,  5 
F  188,  stating  (190): 

A  rectifier  is  one  who  changes  liquors  by  adding 
to  them  or  compounding  them  or  rectifying  them ;  and 
yet  the  courts  have  held,  under  the  statute  defining 
what  a  rectifier  is,  that  the  mere  addition  of  water 
to  his  spirits  would  not  make  him  a  rectifier,  or  the 
mixing  of  certain  spirits  of  the  same  character,  if 
they  were  under  a  certain  age,  would  not  be  rectifi- 
cation. 

A  complete  statement  as  to  the  scope  of  the  rectification 
statute  is  found  in  a  ruling  by  the  Commissioner  of  Internal 
Revenue,  dated  Sept.  16,  1869,  shortly  after  the  initial 
enactment  of  this  statute  in  1868.  It  is  published  in 
10  Int.  Rev.  Record  120,  and  appears  in  the  appendix 
hereto. 

II)    DISTILLED    SPIRITS    TAX 

a)  Insular  possessions:  Taxation  of  spirits  from  an 
insular  possession  was  first  the  subject  of  legislation  in 
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the  Foraker  Act  of  April  l2,  1900,  relating  to  Puerto  Rico 
and  specifying  (as  does  2()  USC  3350  relied  upon  by  the 
appellee  here)  that  upon  arrival  in  the  United  States 
products  of  Puerto  Rico  should  pay  a  tax: 

equal  to  the  internal-revenue  tax  imposed  in  the 
United  States  upon  the  like  articles  of  domestic  manu- 
facture. 

At  the  same  time,  the  statute  RS  3251,  contained  the 
prototype  of  section  2800  (a)  (1),  which,  as  amended, 
levied  an  internal-revenue  tax  on  distilled  spirits  of 
$1.10  per  proof  gallon  or  wine  gallon  when  helow  proof. 
The  Commissioner  of  Internal  Revenue  in  Treasury 
Decision  404  of  August  15,  1901  considered  the  application 
of  the  relevant  statutes  taxing  domestic  distilled  spirits 
and  of  the  Foraker  Act  with  regard  to  Puerto  Rican  bay 
rum  and  held : 

.  .  .  bay  rum,  /'/  produced  in  this  country,  either 
by  original  distillation  or  by  compounding  with  non- 
tax paid  spirits,  would  be  subject  to  tax,  and  accord- 
ing to  the  quantity  of  spirits  contained  therein;  and 
it  seems  equally  clear  that  this  tax  would,  under  the 
provisions  of  section  3  (Foraker  Act)  attach  to  like 
spirits  of  Puerto  Rican  manufacture  coming  into 
the  United  States. 

The  Supreme  Court  passed  upon  the  subject  in  Jordan 
V.  Roche,  228  US  436,  when  it  held  that  the  Foraker  Act 
required  taxation  of  Puerto  Rican  bay  rum  upon  arrival 
in  the  United  States  as  "distilled  spirits"  because  the 
distilled  spirits  tax  was  levied  upon  articles  (p  445) : 

*  *  *  according  to  their  alcoholic  content  under  the 

generic  name  of  distilled  spirits. 
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Also,  the  court  held  that  an  act  of  February  4,  1909, 
specifically  levying  a  tax  upon  Puerto  Rican  bay  rum  at 
$1.10  per  proof  gallon  was   (p  445) : 

a  more  explicit  expression  of  the  purpose  of  the 
prior  law  made  necessary  by  judicial  construction 
of  that  law. 

In  Bonin  v.  US,  61  Ct.  CI.  425,  Jordau  v.  Roche,  supra, 
was  reviewed,  the  court  stating  that  it  was  there  held  that : 
the  purpose  of  the  Foraker  Act  of  April  12,  1900,  31 
Stat.  77,  was  to  subject  Puerto  Rican  articles  to  the 
internal-revenue  laws  of  the  United  States  and  that 
under  these  laivs  articles  are  taxed  not  by  their  com- 
mercial names  or  uses  but  according  to  their  alcohol 
content  under  the  generic  name  of  "distilled  spirits" 

Current  statutes  relating  to  the  products  of  Puerto 
Rico,  the  Philippine  Islands  and  the  Virgin  Islands  are 
found  in  26  USC,  sections  2800  (a)  (4),  3340  and  3350. 
These  statutes  have  been  construed  by  the  Treasury  as 
requiring  taxation  upon  the  alcoholic  content  of  liquors. 
See  26  Code  Fed.  Reg.,  1941  Supp.,  sections  180.60,  180.46 
and  180.94,  stating  that  such  articles  are: 

subject  to  a  tax  equal  to  the  internal  revenue  tax 
imposed  upon  the  production  in  the  United  States  of 
like  liquors. 

Also,  articles  other  than  liquors  which  contain  distilled 
spirits  (180.2)  are  subject,  under  sections  180.60,  180.46 
and  180.94,  to: 

tax  upon  the  liquors  contained  therein  at  the  rates 
imposed  in  the  United  States  on  like  liquors  of 
domestic  production. 
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I))  Taxation  of  like  domestic  articles:  The  Revenue  Act 
of  1918,  26  use  3350,  states  that  Virgin  Islands  products 
upon  coming  into  the  United  States  shall  pay: 

a  tax  equal  to  the  internal  revenue  tax  imposed 
in  the  United  States  upon  like  articles  of  domestic 
manufacture. 

Here,  in  assessing  the  rectification  tax,  appellee  obviously 
determined  that  this  rum  was  a  "like  article"  to  domestic 
rum  produced  in  the  same  manner  as  the  Virgin  Islands 
rum  was  produced.  In  other  words,  appellee  looked  to 
the  method  of  production  in  order  to  determine  whether 
the  rum  had  ])een  rectified.  Therefore  the  method  of 
production  should  likewise  he  followed  in  determining 
the  amount  of  the  distilled  spirits  tax. 

The  alleged  facts  in  their  simplest  form  are  that  this 
rum   (R4): 

*  *  *  had  been  first  distilled  at  over  100  proof  and 
later  by  the  addition  of  water  was  reduced  to  less 
than  100  proof. 

For  the  purpose  of  demonstrating  appellant's  conten- 
tion, reference  is  made  to  the  further  fact  that  the  rum 
produced  by  formulas  3  and  5  (which  are  not  set  forth  in 
the  complaint)  was  of  90  proof  upon  arrival  in  the  United 
States  or  upon  withdrawal  from  customs  warehouse  (see 
scheduled  data,  E  16-8,  column  5,  and  explanation  of  this 
schedule,  E.15).  Therefore  the  taxable  status  of  the 
rum  identified  as  having  been  produced  under  formulas 
3  and  5  is  to  be  determined  by  reference  to  domestic  rum 
wliich  likewise  was  "first  distilled  at  over  100  proof  and 
later  by  the  addition  of  water  was  reduced  to  less  than  100 
proof,"  namely  to  90  proof. 
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That  the  tax  on  such  rum  made  in  the  United  States 
would  be  on  the  proof  and  not  the  wine  gallon  basis  is 
readily  and  conclusively  demonstrated  by  reference  to 
the  following  sections  appearing  in  26  CFK,  1940  Sup- 
plement : 

The  distilled  spirits  tax  would  have  attached  as  soon 
as  the  rum  of  over  100  proof  came  into  existence  (183.257) 
and  the  distiller  would  have  been  liable  for  its  payment 
(183.259). 

At  this  point  the  distiller  had  two  choices;  namely,  to 
withdraw  from  warehouse  with  tax  payment  upon  the 
proof  gallon  basis,  or  to  reduce  the  rum  to  not  less 
than  90  proof  by  the  addition  of  distilled  water.  See 
section  186.135,  reading  as  follows: 

186.135  Reduction  in  proof  on  warehouse  premises. 
Distilled  spirits  contained  in  distillers'  original  pack- 
ages may  be  reduced  in  strength  to  a  proof  of  not  less 
than  90  degrees  after  having  been  gauged  for  irith- 
drawal  from  the  internal  revenue  bonded  warehouse, 
and  after  having  been  removed  from  the  warehouse 
but  before  removal  from  the  premises,  or  after  they 
have  been  removed  from  the  premises  tax-paid  and 
are  still  in  the  possession  of  the  proprietor  at  his 
free  warehouse. 

As  is  shown  by  this  regulation,  the  addition  of  water 
would  have  occurred  after  the  rum  had  "been  gauged  for 
withdrawal  from  bonded  warehouse,"  in  other  words,  after 
the  taxable  quantity  had  been  ascertained. 

Thus,  by  a  reference  only  to  rums  of  formulas  3  and  5, 
which  are  90  proof,  and  to  the  regulations  cited  above,  it 
is  demonstrated  that  the  tax  "ecjual  to  the  internal 
revenue  tax  imposed  in  the  United  States  upon  like  articles 
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of  domestic  manufacture"  (2fi  USC  3350)  is  a  tax  levied 
upon   the  proof  gallon  and  not   the  wine  gallon. 

The  schedule  attached  to  the  complaint  (R 16-8)  does 
not  set  forth  any  amounts  due  appellant  with  regard  to 
this  proof  V.  wine  gallon  issue  as  to  the  rum  covered  by- 
warehouse  entries  359  and  546,  and  produced  under 
foi'nuilas  5,  10,  11  and  12.  This  is  because  the  Commis- 
sioner of  Internal  Revenue  refunded  the  amount  thus  due 
appellant  upon  the  filing  of  claims  after  tax  on  the  wine 
gallon  basis  had  been  paid  to  the  collector.  Therefore, 
appellant's  cause  of  action  extends  only  to  the  rum 
covered  by  warehouse  entries  964,  4623,  4790  and  5748, 
and  produced  by  formulas  2,  3,  4,  5,  6  and  7  (R  16-8). 

As  is  shown  above,  the  rum  covered  by  formulas  3  and 
5  was  of  90  proof  and  for  reasons  stated  was  taxable 
u]ion  the  ])roof  gallon  basis.  Therefore  the  only  addi- 
tional rum  involved  in  this  point  is  that  covered  by 
formulas  2,  4,  6  and  7,  which,  as  alleged  in  paragraph 
II  (R4),  was  likewise: 

first  distilled  at  over  TOO  proof  and  later  by  the  addi- 
tion of  water  was  reduced  to  less  than  100  proof. 

Such  rum  when  produced  in  the  United  States  at  over 
100  proof  could  have  lieen  tax-paid  upon  .that  basis  or, 
alternatively,  as  described  above,  could  have  been  reduced 
in  proof  but  not  to  less  than  90  while  in  bond  with  tax 
payment  upon  the  proof  gallon  basis.  Therefore  any 
reduction  below  90  (i.e.  to  86)  would  necessarily  have 
been  carried  on  in  a  rectifying  plant  under  authority  of 
190.346,  but  without  incurring  the  rectification  tax 
(190.353).  See  also  US  v.  Thirty-tivo  barrels,  supra,  hold- 
ing that  addition  of  water  does  not  result  in  rectifying-tax 
liability. 
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Further,  as  the  distilled  spirits  tax  must  be  paid  upon 
withdrawal  from  bonded  warehouse  (26  USC  2800  (a)  (1), 
and  as  only  tax-paid  spirits  can  be  received  in  a  rectify- 
ing plant  (190.168),  it  follows  that  the  reduction  to  86 
proof  would  have  taken  place  after  withdrawal  from  ware- 
house. Consequently,  appellant's  allegations  also  stated 
a  cause  of  action  with  respect  to  the  remaining  rum  cov- 
ered by  formulas  2,  4,  6  and  7. 
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III)   COMMENTS  UPON  APPELLEE'S  BRIEF 
At  page  8  appellee  states  that  the  purpose  of  enactment 
of  section  3850  (a)  was  to  provide  for  pajonent  of  taxes 
on  articles  brought  into  the  United  States  from  the  Virgin 
Islands :  ■ 

in  a  sum  equal  to  the  taxes  on  like  articles  manufac- 
tured in  the  United  States.  aji 

This  is  also  appellant's  contention,  but  the  collector  did 
not  so  assess,  for  he  not  only  exacted  a  rectifying  tax 
equal  to  that  collected  in  the  United  States,  but  also  col- 
lected a  larger  sum  than  would  have  been  assessed  had 
the  rum  been  produced  in  the  United  States  under  like 
circumstances.  To  illustrate:  The  tax  in  the  case  of  the 
86  proof  rum  covered  by  formula  7  (warehouse  entry 
4790)  was  30  cents  per  proof  gallon  plus  $3  per  wine 
gallon,   with   the   following   comparative    results : 

Assessed   tax   on   each   4   quarts  Tax  in  the  United  States  on  4 

Virgin   Island   rum  quarts   of   rectified   rum 

Bcftification— 30</  x  .86  of  Rectification— 30(f  x  .86  of 

1    gallon   $  .258  1   gallon   $  .258 

Di.stillefl     spirits— $3     x     1  Distilled    spirits — $3   x    .86 

gallon    3.00  of    1    gallon 2.580 

Total     $3,258  Total  $2,838 
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On  page  20  appellee  argues  tliat  the  tax  should  be  de- 
tenniued  with  regard  to  the  condition  of  the  Virgin 
Islands  rum  at  the  time  it  was: 

withdrawn  from  the  customs  bonded  warehouse;  that 
is,  as  to  the  kinds  of  spirits,  the  proof  of  the  spirits 
and  the  rates  of  tax.  At  the  time  of  withdrawal  from 
the  customs  bonded  warehouse  the  spirits  were  86 
proof,  and  therefore  taxable  on  the  wine  gallons. 

This  argument  does  not  accord  with  the  statute  (26 
use  3350)  which  requires  equality  with  the  amount  of 
tax  assessed  on  like  domestic  articles.  Also,  it  does  not 
accord  with  tlie  present  regulations,  which  authorize  taxa- 
tion according  to  method  of  production  in  the  Virgin 
Islands.  Further,  a  patent  weakness  of  the  contention 
is  demonstrated  by  reference  to  the  fact  that  Virgin 
Islands  merchandise,  including  rum,  is  frequently  tax- 
paid  immediately  upon  arrival  in  the  United  States  and 
icithout  being  placed  in  customs  bonded  warehouse.  There- 
fore, adoption  of  such  a  rule  could  lead  only  to  con- 
fusion. 

Appellee's  counsel  also  cited  26  CFR,  1940  Supp.,  sec. 
186.155  (R22),  as  showing  that  if  underproof  spirits  are 
withdrawn  from  bond  the  tax  is  levied  upon  the  wine- 
gallon  basis,  but  he  does  not  point  out  tliat  there  is  an 
exception  to  this  rule;  namely,  if  a  distiller  chooses  to 
reduce  overproof  spirits  to  as  low  as  90  proof  prior  to 
withdrawal  from  bonded  warehouse,  he  may  do  so  and 
still  pay  tax  upon  the  proof-gallon  rather  than  the  wine- 
gallon  basis.  See  sec.  186.1 35  supra,  permitting  reduction 
in  proof  to  not  less  than  90  prior  to  tax  payment  but  after 
being  gauged  for  irifhdraical  front  bonded  warehouse. 
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The  regulation  cited  by  appellee  (186.115)  merely  deals 
with  gauging,  and  as  shoA\Ti  by  its  own  terms,  is  directed 
toward  cases  where  a  loss  of  proof  ocoirs  in  bonded  uare- 
house.  Distillers  frequently  reduce  whisky  and  other 
spirits  to  exactly  100  proof  under  authority  of  section 
186.135  for  the  purpose  of  withdrawal  and  sale  at  that 
proof.  However,  if  the  spirits  remain  in  warehouse  for 
more  than  30  days  after  gauging  they  must  be  regauged 
(186.68).  Consequently,  if  during  this  time  a  reduction 
in  proof  takes  place  by  evaporation  of  alcohol,  the  regu- 
lation cited  by  appellee  (186.115)  becomes  operative. 

Appellant 's  contention  here  can  be  further  demonstrated 
by  reference  to  ordinary  lousiness  practice.  Inasmuch  as 
distillers  and  other  persons  are  permitted  by  regulations 
cited  above  to  manipulate  distilled  spirits  in  such  a  man- 
ner as  to  entitle  them  to  taxation  upon  the  proof-gallon 
basis,  it  seems  ridiculous  to  assume  that  any  such  person 
would  produce  spirits  at  overproof  and  then  reduce  those 
spirits  to  90  proof  prior  to  ascertainment  of  the  amount 
of  tax,  when  such  a  reduction  can  be  accomplished  after 
tax  ascertainment  by  addition  of  water  and  without  in- 
curring further  tax  liability.  In  other  words,  no  prudent 
person  would  pay  the  distilled  spirits  tax  (now  $9  per 
gallon)  on  water.  In  this  connection  attention  is  called  to 
section  1963  (4),  Cal.  Code  of  Civil  Procedure,  stating 
that  it  is  presumed  "That  a  person  takes  ordinary  care 
of  his  own  concerns"  although  the  presumption  may  be 
controverted  by  evidence. 

On  pages  21-2  appellee  cites  several  decisions  holding 
non-compliance  with  mandatory  regulations  to  be  a  bar  to 
relief.  Those  cases  are  based  upon  the  principle  that 
when  Congress  provides  that  specific  rights  may  be  ob- 
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tainod  under  regulations  to  be  prescribed,  compliance  with 
those  regulations  is  a  condition  precedent  to  obtaining  of 
the  right.  The  rule,  however,  is  different  as  to  regulations 
issued  under  general  rather  than  specific  authority.  Then, 
regardless  of  what  their  etfect  may  be  when  a  taxpayer  is 
dealing  with  administrative  officers,  a  litigant  can  obtain 
rights  granted  by  statute  upon  establishing  in  court  that 
his  case  comes  within  the  terms  of  the  statute,  even  though 
he  has  not  complied  with  administrative  regulations.  See 
US  V.  Post  Fish  Co.,  5  Ct.  Oust.  Appls.  130,  134;  also  US 
r.  Morris  c(-  Jiiierican  Express  Co..  3  Ct.  Oust.  Appls.  146, 
stating  (148): 

Where  regulations  are  promulgated  by  the  Secre- 
tary of  the  Treasury  under  the  general  power  granted 
by  the  provisions  of  section  251  of  the  Revised  Stat- 
utes to  make  general  rules  and  regulations  for  the 
collection  of  the  revenues,  such  are  deemed  and  held 
regulative  or  administrative  merely  and  not  condi- 
tions precedent  to  the  right  of  exemption  from  duty. 

In  the  present  case,  the  Virgin  Islands  statute,  26  USC 
3350,  contains  no  provision  for  its  administration  by  regu- 
lation. Therefore  the  instant  regulations  (180.98,  180.99 
and  181.134)  were  made  under  general  authority.  Conse- 
quentl}',  compliance  is  not  a  condition  precedent  to  re- 
covery in  court. 

Further,  most  of  the  rum  involved  herein  arrived  in 
the  United  States  and  was  tax-paid  prior  to  issuance  of 
the  regulations  on  June  16,  1941.  Therefore,  as  to  that 
rum  appellee  is  in  effect  asserting  that  the  Secretary  of 
the  Treasury  can  deprive  a  taxpayer  of  a  right  granted 
by  statute  by  failing  to  prescribe  regulations  for  the 
statute's  administration.    As   to   this,  Hannibal  Railroad 
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Company  v.  Smith,  9  Wall  95,  is  pertinent,  for  it  was    I 
therein  held  that  failure  of  the  Secretary  of  the  Interior 
to  furnish  certain  plats  of  land  as  required  by  a  statute 
granting  this  land  could  not  defeat  the  grantee's  rights 
to  the  land. 

Also,  it  is  well  established  that  administrative  officials 
cannot  alter,  amend,  or  extend  a  statute.  See  Willianison 
V.  US,  207  US  425,  Re  Nellea,  5  F  2d  687,  Riverdale  v. 
Commission,  48  F  2d  711,  and  Helvering  v.  Powers,  293 
US  214. 


CONCLUSION 

It  is  respectfully  submitted  that  the  judgment  appealed 
from  should  be  reversed. 

San  Francisco,  June  3,   1946. 

Frank  L.  Lawrence 
George  R.  Tuttle 
Walter  I.   Carpeneti 

Attorneys  for  Appellant 


(APPENDIX    FOLLOWS) 


Appendix 

TREASURY   DEPARTMENT.   Office   of  Internal   Reve- 
nue.  Hon.   Columbus  Delano,   Commissioner 
(Official) 

Liabilities  of  Persons  who  Mix  Sjiirits  or 

Liquors  of  Different  Strengths 

or  Different  Kinds 

Office  of  Internal  Revenue 
Washington,  Sept.  16,  1869 

Sir:  Your  letter  of  tlie  1st  instant  has  been  received. 

You  ask  if,  when  wliiskey  of  dilTerent  strengths  is 
mixed,  and  the  strength  made  uniform,  such  process  is 
considered  in  the  eye  of  the  law  as  rectification;  also,  if 
reduction  of  liquors  by  water  is  looked  upon  as  rectifica- 
tion. 

In  reply  I  will  call  your  attention  to  the  provisions  of 
the  1st  section  of  the  act  of  April  10,  1869,  defining  recti- 
fication, and  especially  the  clause  in  regard  to  compound- 
ing liquors  for  sale. 

To  mix  distilled  spirits,  wines  or  other  liquors  with  any 
material,  does  constitute  rectification,  if  hy  such  mixing 
a  spurious,  imitation,  or  compound  liquor  is  manufactured. 
To  mix  any  material  u-ith  distilled  spirits,  wine  or  other 
liquor,  u'hich  does  not  result  iv.  producing  either  a  spuri- 
ous, imitation,  or  compound  liquor,  is  not  rectification.  As, 
for  instance,  though  pure  water  is  a  material  different 
from  spirits,  yet  the  addition  thereof  to  spirits  is  held  not 
to  constitute  rectification,  as  it  does  not  result  in  the  pro- 
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dnction  either  of  a  spurious,  imitation  or  compound  liquor, 
but  leaves  the  particular  spirits,  the  same  in  kind  only- 
lower  in  proof. 

To  determine  whether  the  mixing  is  rectification  or  not 
under  this  clause  of  the  statute,  you  must,  therefore,  look 
to  the  result,  and  see  whether  either  of  the  three  kinds  of 
liquors  named,  is  manufactured  by  the  mixing.  A  spurious 
liquor  is  an  imitation  of,  and  held  out  to  be  genuine.  An 
imitation  liquor  is  one  that  is  in  imitation  of  the  genuine, 
and  held  out  as  such  imitation.  A  compound  liquor  is  any 
liquor  composed  of  two  or  more  kinds  of  spirits  mixed 
ivith  any  tnaterial  ivhich  changes  the  original  character  of 
either  so  as  to  produce  a  different  kind  as  known  to  the 
trade. 

It  follows,  therefore,  that  the  mixing  of  liquors  identical 
in  kind  as  known  to  the  trade,  does  not  constitute  recti- 
fication ;  but  dealers  mixing  spirits,  wines,  or  other  liquors 
of  the  same  kind,  in  making  change  of  package,  must  do 
so  in  such  a  way  as  to  enable  them  to  comply  with  section 
47,  of  the  act  of  July  20,  1868.  As  all  changes  of  packages 
made  on  premises  of  a  dealer  are  presumed  to  be  made  for 
the  purpose  of  sale,  the  requirements  of  said  section  apply 
to  all  such  changes.  Therefore  a  dealer  must  not  mix 
spirits  of  different  kinds,  as  that  would  be  rectification; 
nor  of  the  same  kind  from  different  distillers  or  dis- 
tilleries, or  rectifiers,  as  b}^  so  doing  he  places  it  beyond 
liis  power  to  mark  and  brand  the  new  packages  as  re- 
quired by  said  section  47,  and  Series  5,  No.  7,  Supple- 
ment No.  1  (10  Record,  82). 

What  is  said  above  concerning  the  mixing  of  distilled 
spirits,  wines,  or  other  liquors,  or  of  any  material  with 
such  spirits,  wines,  or  other  liquors,  is  applicable  only  to 
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that  part  of  section  1  of  the  act  of  April  10,  1869,  con- 
cerning the  compounding  of  liquors  for  sale.  A  party  may 
become  a  rectifier  under  the  previous  clause  of  said  sec- 
tion, by  any  manipulation  of  spirits,  which  results  in 
rectifying,  purifying,  or  refining  the  same  by  any  process, 
other  than  by  original  and  continuous  distillation  from 
mash,  wort,  or  wash,  tlirough  continuous  closed  vessels 
and  pipes  until  the  manufacture  thereof  is  complete.  For 
instance,  a  party  may  mix  a  material  with  spirits,  wine, 
or  other  liquor,  which  will  not  produce  either  a  spurious, 
imitation,  or  compound  liquor,  but  such  mixing  is  never- 
theless rectification,  if  it  results  in  either  purifying,  or 
refining  the  spirits,  wine,  or  other  liquors  thus  mixed. 

C.  Dela.N0,  Commissioner 

E.  M.  Smith,  Esq., 

Collector,  3d  District 
Baltimore,  Maryland 
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APPELLEE'S  BRIEF. 


Statement  of  the  Case. 

The  United  States  of  America  at  all  times  herein 
mentioned  was  the  owner  of  the  Steamship  "Daniel 
Boone,"  and  the  American  Hawaiian  Steamship  Company 
was  acting  as  general  agents  for  the  United  States  of 
America  in  the  operation  thereof  [Ap.  89]. 

On  the  25th  day  of  April,  1942,  appellant  Harold  E. 
Stetson  signed  shipping  articles  at  San  Pedro,  California, 
as  an  able-bodied  seaman  for  a  foreign  voyage  on  the 
S.S.  "Daniel  Boone"  not  to  exceed  twelve  months  [Ap. 
36].  That  on  the  5th  day  of  June.  1942,  appellant 
scratched  the  back  of  his  finger  and,  upon  the  arrival  of 
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the  vessel  at  Melbourne,  Australia,  was  taken  to  the  hos- 
pital on  June  8,  1942,  for  treatment  [Ap.  56-57].  On 
June  12,  1942,  the  master  of  the  vessel  instructed  the 
agents  at  Melbourne  to  send  appellant  to  Sydney,  Aus- 
tralia, to  rejoin  the  vessel  if  he  was  physically  fit,  and  on 
June  13,  1942,  the  vessel  sailed  in  convoy  for  Sydney, 
Australia,  arriving  there  on  June  13,  1942.  Upon  the 
arrival  of  the  vessel  at  Sydney  her  master  inquired  of  the 
agents  there  about  appellant  and  was  informed  that  they 
knew  nothing  about  him.  On  June  22,  1942,  the  vessel 
sailed  in  convoy  for  Brisbane,  Australia,  and,  upon  ar- 
rival there  on  June  25,  1942,  the  agents  advised  the 
master  that  the  doctor  would  not  allow  appellant  to  rejoin 
the  vessel.  The  master  then  left  with  the  agents  at 
Brisbane  an  account  of  Stetson's  earned  wages,  giving 
instructions  for  the  payment  thereof  [Ap.  113].  Appel- 
lant was  discharged  from  the  hospital  at  Melbourne,  Aus- 
tralia, on  June  25,  1942,  and  certified  fit  for  duty  [Ap. 
92].  He  was  repatriated  to  the  United  States  and  ar- 
rived at  San  Pedro,  California,  on  August  26,  1942. 
Appellant  was  paid  port  bonuses  amounting  to  the  sum  of 
$225.00  upon  his  return  voyage,  having  signed  on  board 
the  S.S.  "Roamer"  as  a  crew  member  [Ap.  52].  The 
S.S.  "Daniel  Boone"  arrived  at  Baltimore,  Maryland,  on 
November  30,  1942,  and  terminated  her  voyage  on  De- 
cember 2,  1942  [Ap.  111].  Appellant  received  the  sum 
of  $462.55,  which  was  in  full  payment  for  all  wages, 
overtime,  bonuses,  etc.,  from  April  25,  1942,  to  June  8, 
1942,  the  date  when  he  left  the  vessel  at  Melbourne, 
Australia  [Ap.  32].  Tn  addition  thereto  he  was  paid  the 
further  sum  of  $283.33  in  full  and  complete  settlement  of 
any  and  all  claims  against  the  S.S.  "Daniel  Boone,"  her 
owners,  agents,  etc.,  and  signed  a  full  and  complete  release 
therefor  on  January  9,  1943  [Ap.  45-46]. 
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ARGUMENT. 

I. 

Trial    De    Novo. 

In  Appellant's  Brief  It  Is  Urged  That  This  Appeal 
Being    in    Admiralty    Is   a    Trial    De   Novo. 

We  contend  that  regardless  of  a  trial  de  novo,  the 
findings  of  the  District  Court  should  be  given  great 
weight. 

The  apostles  on  appeal  show  that  all  the  witnesses  testi- 
fied in  open  court,  and  the  District  Court  had  the  oppor- 
tunity of  seeing  and  hearing  their  testimony  and  con- 
tinuously propounded  questions  to  the  witnesses. 

This  court  in  numerous  cases  has  affirmed  the  well 
established  rule  that  decisions  of  the  trial  court,  in  ad- 
miralty, when  based  upon  testimony  heard  in  open  court  by 
the  trial  judge,  will  not  be  disturbed  by  the  Appellate 
Court. 

In  the  case  of  The  Ernest  H.  Meyer  (C.  C.  A.  9)  84 
F.   (2d)  496,  this  court,  at  page  500,  said: 

"Until  in  this  or  some  other  case  the  Supreme 
Court  shall  clear  up  the  doubt,  we  therefore  adhere  to 
the  rule  as  stated  in  The  Andrea  F.  Luckenbach, 
(C.  C.  A.  9),  78  F.  (2d)  827,  828,  as  follows:  The 
well  established  rule  is  applicable  that  the  decision  of 
the  trial  court  in  admiralty  cases  upon  controverted 
questions  of  fact  will  not  be  disturbed  by  the  appellate 
court  unless  clearly  against  the  weight  of  the  evi- 
dence.' " 

See  also: 

Thomas  v.  Pacific  Steamship  Lines.  84  F.  (2d)  506 

(CCA.  9); 
The  Shangho,  88  F.  (2d)  42  (C  C.  A.  9) ; 
The  Silver  Palm,  94  F.  (2d)  754  (C  C  A.  9). 
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The  Findings  of  Fact  and  Conclusions  of  the  District 
Court  as  to  Validity  of  the  Release  Executed  by 
Appellant  Are  Entitled  to  Great  Weight  as  They 
Are  Based  Entirely  Upon  the  Testimony  in  Open 
Court,  and  the  Release  in  the  Case  at  Bar  Is 
Valid  and  Binding  Upon  Appellant. 

The  release  involved  is  set  forth  in  full  on  pages  45-46 
in  the  apostles  on  appeal  and  for  the  convenience  of  this 
Honorable  Court,  there  is  attached  to  appellee's  brief,  as 
supplement  thereto,  a  copy  of  said  release,  together  with  a 
copy  of  the  'Findings  of  Fact  and  Conclusions  of  Law  of 
the  District  Court  which  is  reported  in  1945  A.  M.  C.  1155. 

The  testimony  of  Edward  M.  Slevin,  Claim  Agent  for 
the  American  Hawaiian  Steamship  Company,  General 
Agents  for  the  United  States  War  Shipping  Administra- 
tion, shows  in  detail  all  of  the  surrounding  circumstances 
leading  up  to  the  execution  of  the  release  by  appellant 
[Ap.  86-95],  and  after  both  appellant  and  Mr.  Slevin  had 
thoroughly  discussed  all  of  appellant's  claims  they  figured 
the  amount  due  to  be  the  sum  of  $283.33.  As  it  was 
getting  late  in  the  afternoon  of  January  8,  1943,  appellant 
did  not  have  time  to  go  to  the  Shipping  Commissioner's 
office  to  sign  off  for  the  balance  due  as  wages,  etc.,  up  to 
the  time  he  left  the  vessel  at  Melbourne,  Australia,  on 
June  8,  1942.  Therefore  Mr.  Slevin  advanced  appellant 
an  additional  sum  of  $75.00  and  appellant  agreed  to  come 
back  the  next  day  and  execute  a  release  upon  the  pay- 
ment of  the  balance  due  after  he  had  signed  off  the  mutual 
consent  before  the  Shipping  Commissioner  for  the  balance 
due  as  wages  earned  while  on  board  the  vessel;  that  ap- 
pellant returned  to  the  office  of  Mr.  Slevin  the  next  day, 
and  Mr.  Slevin  handed  him  the  release  and  asked  him  to 
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read  it  and  make  sure  that  he  understood  it.  Appellant 
read  over  the  release  very  carefully  and  said  he  under- 
stood it  thoroughly,  and  he  then  wrote  thereon,  in  his  own 
handwriting,  the  following:  "I  have  read  and  understand 
this  release,"  and  then  signed  it  [Ap.  93-95]. 

The  testimony  of  appellant  shows  that  he  had  read  the 
release  thoroughly  and  knew  what  it  contained,  and  that 
Mr.  Slevin  had  fully  explained  it  to  him  and  had  said  that 
it  was  a  full  release  of  all  claims,  after  which  appellant 
signed  the  release  and  the  same  was  witnessed  in  his 
presence,  and  that  appellant  had  written,  in  his  own  hand- 
writing, the  following:  "I  have  read  and  understand 
this  release"  [Ap.  107-108].  Appellant  also  testified  that 
he  was  at  the  time  of  the  trial  a  second  mate  [Ap.  56]. 
The  District  Court,  after  hearing  the  testimony  of  appel- 
lant and  Mr.  Slevin  relative  to  the  release,  made  its  find- 
ings in  regard  thereto  which  are  fully  supported  by  all  the 
evidence,  as  follows: 

"VIII. 

"That  on  January  8,  1943,  libelant  called  at  the 
office  of  the  American  Hawaiian  Steamship  Company 
in  connection  with  payment  of  wages,  overtime, 
voyage  bonuses  and  port  bonuses,  maintenance,  trans- 
portation and  subsistence  which  he  claimed  to  be  due 
after  he  had  left  the  steamship  'Daniel  Boone,'  and 
he  fully  discussed  his  claim  with  the  Claims  Agent  of 
the  American  Hawaiian  Steamship  Company,  at 
which  time  libelant  was  shown  a  copy  of  a  letter  sent 
to  him  by  the  Maritime  War  Emergency  Board  in 
reply  to  a  letter  he  had  sent  to  the  Board  relative  to 
the  payment  of  war  bonuses,  advising  libelant  that  in 
accordance  with  the  Board  decisions  he  was  not  en- 
titled to  bonuses  on  the  return  voyage  as  he  had 
signed  on  board  another  vessel  as  a  crew  member  on 
his  return  to  the  United  States. 


"IX. 
"That  on  January  9,  1943,  libelant  again  called 
at  the  office  of  the  American  Hawaiian  Steamship 
Company  at  which  time  his  claims  were  further  dis- 
cussed and  a  full  release  was  presented  to  him  for 
his  signature  after  the  claims  agent  had  fully  ex- 
plained to  him,  that  if  he  signed  the  release  he  was 
releasing  any  and  all  claims  of  every  nature  whatso- 
ever; that  libelant  is  now  an  officer  in  the  Merchant 
Marine  and  from  the  way  he  conducted  himself  in 
court  and  from  the  language  he  speaks  he  is  a  literate 
person  and  inWy  understood  the  terms  of  the  release. 
That  libelant  read  the  release  and  wrote  thereon,  in 
his  own  handwriting,  the  following:  'I  have  read 
and  understand  this  release,'  and  then  signed  the 
release  before  a  witness  and  received  and  acknowl- 
edged receipt  of  $283.33  in  consideration  therefor. 
Libelant  testified  that  he  understood  the  contents  of 
the  release  before  he  signed  it;  that  the  release  was 
executed  freely,  without  deception  or  coercion  and 
was  made  by  libelant  with  the  full  understanding  of 
his  rights  and  it  was  a  complete  release  of  all  liability 
for  the  claims  set  forth  in  the  libel."     [Ap.  121-122.] 

We  submit,  in  view  of  the  testimony,  that  the  findings 
of  the  District  Court  as  to  the  validity  of  the  release  are 
entitled  to  great  weight,  and  the  release  executed  by  the 
appellant  is  valid  and  binding  on  appellant.  Appellant  in 
his  brief  admits  that  he  knew  that  he  was  executing  a 
release  but  attempts  to  nullify  the  validity  of  the  release 
by  showing  that  all  the  money  due  appellant  was  not  paid. 
Furthermore,  that  at  the  time  the  release  was  executed, 
only  the  sum  of  $17.18  was  paid.  We  submit  that  appel- 
lant was  paid  amounts  from  time  to  time  and  that  the 
facts  surrounding  the  execution  of  the  release  commenced 
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with  the  conversation  between  Mr.  Slevin  and  appellant 
on  January  8,  1943,  was  finally  concluded  on  January  9, 
and  that  during  this  conversation  an  additional  advance 
of  $75.00  was  paid  to  appellant  on  account.  In  the  case 
at  bar  the  testimony  shows  that  appellant  was  discharged 
from  the  hospital  on  June  25,  1942  [Ap.  57]  and  was 
certified  fit  for  duty  and,  upon  his  arrival  at  San  Pedro, 
he  was  well  and  in  good  health  [Ap.  92]. 

In  the  case  of  Garrett  v.  Moore-McCormack  Co.,  317 
U.  S.  239,  63  S.  Ct.  246,  87  L.  ed.  239,  1942  A.  M.  C. 
1645,  cited  on  page  6  of  appellant's  opening  brief,  the 
Supreme  Court  did  not  attempt  to  pass  on  the  legality  of 
the  seaman's  release  then  before  the  Court,  but  remitted 
the  cause  "for  action  not  inconsistent  with  this  opinion." 

The  question  was  finally  decided  in  the  case  of  Garrett 
V.  Moore  &  McCormack  Co.,  1944  A.  M.  C.  422,  when 
the  Court,  upholding  the  validity  of  a  seaman's  release, 
said  at  page  427: 

"It  should  not  be  concluded,  however,  that  a  re- 
lease made  by  a  seaman  is  so  immunized  by  the  pro- 
tective cloak  of  the  Admiralty  court  as  to  be  wholly 
without  any  legal  eflfect.  Thus,  in  The  Adonis  (3 
C.  C.  A.  1930),  1930  A.  M.  C.  1177,  at  page  1178, 
38  F.  (2d)  743,  the  libellant  sought  to  avoid  a  release 
on  the  ground  that  he  was  in  pain  at  the  time  he  made 
it.  The  court,  rejecting  the  disavowance,  said,  'How- 
ever pain  and  need  of  money  may  have  induced  him 
to  sign  what  otherwise  is  a  valid  release,  these  moving 
considerations,  which  emanated  within  himself,  not 
from  the  casualty  company,  do  not  amount,  as  he 
contends,  to  legal  duress  and  undue  influence.  *  *  * 
We  realize  that  a  release  of  this  kind  is  not  a  bar 


preventing  inquiry  into  the  seaman's  rights.  It  can 
always  be  looked  into  *  *  *.  But  a  release  of  this 
kind,  formally  signed,  sealed  and  witnessed,  is  how- 
ever, prima  facie  good,  and  cannot  be  set  aside  unless 
it  was  obtained  by  duress,  mistake,  or  *  *  *  fraud.* 
See  also  Spillers  v.  South  Atlantic  S.  S.  Co.  (D.  C. 
Del.,  1942),  1942  A.  M.  C.  1063,  45  F.  Supp.  2. 

"It  would,  therefore,  follow  that  the  burden  im- 
posed by  the  Admiralty  law  upon  those  who  seek  to 
assert  a  release  as  a  bar  to  an  action,  does  not  arise 
ab  initio,  but  is  postponed  until  the  prima  facie  val- 
idity of  the  release  has  been  denied.  In  this  sense, 
therefore,  one  who  would  avoid  the  legal  effect  of  a 
written  release  has  the  burden  of  proving  his  claim. 
//  prima  facie  the  release  is  valid,  as  above  indicated, 
the  burden  which  thereafter  devolves  upon  the  party 
relying  upon  the  release,  although  described  as  a 
'burden  of  proof,'  is  in  the  stricter  sense  a  burden 
of  proceeding  forward  with  the  evidence.  This  re- 
sult must  follow  from  the  requirement  imposed  upon 
the  claimant  seaman  that  he  prove  that  he  was  de- 
frauded: The  Annie  L.  Midford  (D.  C.  E.  D.  Pa. 
(1901),  107  Fed.  525. 

"If^  therefore,  the  weight  of  the  evidence  estab- 
lishes that  the  release  was  fairly  entered  into  and 
without  advantage  taken  of  the  seaman,  his  release, 
like  that  of  any  other  individual,  is  to  be  sustained. 
The  compelling  logic  behind  this  rule  is  articulated  in 
Sitchon  V.  American  Export  Lines,  Inc.  (2  C.  C.  A. 
1940),  1940  A.  M.  C.  1292,  at  page  1296,  113  F. 
(2d)  830  (cert  denied  311  U.  S.  705,  1940  A.  M.  C. 
1672) ;  'Any  other  result  would  be  no  kindness  to  the 
seaman,  for  it  would  make  all  settlements  dangerous 
from  the  employer's  standpoint  and  thus  tend  to  force 
the  seaman  more  regularly  into  the  courts.    *    *    *'  " 
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The  validity  of  seamen's  releases  has  been  brought 
before  the  courts  on  many  occasions.  It  has  never  been 
contended  successfully  that  when  a  seaman  executes  a 
release  with  a  full  understanding  of  his  rights  and  after  a 
full  disclosure  of  all  the  facts,  as  in  the  case  at  bar,  such  a 
release  is  not  a  valid,  subsisting  and  binding  contract. 
One  of  the  leading  cases  on  the  validity  of  releases  is  the 
case  of  Bonici  v.  Standard  Oil  Co.  of  New  Jersey,  103  F. 
(2d)  437,  1939  A.  M.  C.  585,  wherein  the  court,  at  page 
439,  said. 

"*  *  *  nevertheless  a  release  fairly  entered  into 
and  fairly  safeguarding  the  rights  of  the  seaman 
should  be  sustained.  Any  other  result  would  be  no 
kindness  to  the  seaman,  for  it  would  make  all  settle- 
ments dangerous  from  the  employer's  standpoint  and 
thus  tend  to  force  the  seaman  more  regularly  into  the 
courts  of  admiralty." 

In  an  opinion  delivered  by  Mr.  Justice  Story  in  Harden 
V.  Gordon,  11  Fed.  Cas.  480,  No.  6047,  at  page  487,  he 
states  that: 

"When  a  receipt  is  given  in  full  of  all  demands, 
it  is  not  to  be  taken  in  the  admiralty  as  conclusive. 
It  is  open  to  explanation,  and  upon  satisfactory  evi- 
dence may  be  restrained  in  its  operation.  But  the 
natural  presumption  is  in  its  favor,  and  that  presump- 
tion will  prevail,  until  it  is  displaced  by  direct  proof 
or  strong  circumstances.  Indeed  in  cases  of  doubtful 
or  conflicting  claims,  where  a  compromise  takes  place, 
and  receipts  are  given,  as  final  discharges  between  the 


—10— 

parties,  upon  deliberate  consideration  and  in  good 
faith,  there  is  the  greatest  reason  to  uphold  these 
instruments,  for  they  tend  to  general  repose  and 
security." 

A  careful  reading  of  the  record  of  the  case  at  bar 
permits  no  other  view  than  that  appellant  thoroughly 
understood  the  contents  of  the  instrument  which  he  signed, 
was  well  advised  of  all  the  facts  and  circumstances  and 
well  knew  the  consequences  of  its  signing  [Ap.  121-122]. 

Appellant  has  cited  in  his  opening  brief  on  pages  6,  7 
and  8,  several  cases  in  which  the  question  of  the  validity 
of  seamen's  releases  was  before  the  court. 

The  cases  cited  by  appellant  involved  releases  which 
were  set  aside  on  the  ground  of  fraud  as  the  seaman  did 
not  Jmow  the  condition  of  his  injuries  at  the  time  of  the 
execution  of  the  release  and  discovered  at  a  later  date 
that  the  injuries  were  serious.  In  each  of  these  cases  the 
court  was  required  to  pass  on  the  validity  of  a  release  of 
liability  for  the  seaman's  injuries  and  such  releases  were 
set  aside  on  the  ground  of  fraud  on  a  showing  that  at  the 
time  of  executing  the  release  the  seaman  had  not  been 
advised  of  the  full  extent  of  his  injuries,  and  therefore, 
when  the  seaman's  injuries  were  subsequently  discovered 
to  be  of  a  more  serious  nature  than  had  been  supposed  at 
the  time  of  executing  the  release,  the  seaman  was  not 
precluded  by  his  release  from  bringing  a  subsequent  suit 
for  the  injuries. 

Manifestly  these  cases  are  not  in  point.  The  subject 
matter  involved  in  the  release  in  question  was  not  beyond 
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the comprehension  of  appellant,  it  did  not  require  the  as- 
sistance of  a  competent  medical  advisor  or  other  especially 
trained  person  to  advise  him.  The  slight  scratch  which 
appellant  had  previously  suffered  had  completely  healed 
and  appellant  does  not  contend  that  the  facts  are  otherwise 
than  as  he  fully  understood  them  to  be  at  the  time  he 
executed  the  release. 

Furthermore,  the  District  Court  found  that  appellant: 
"*  *  *  is  now  an  officer  in  the  Merchant  Marine 
and  from  the  way  he  conducted  himself  in  court  and 
from  the  language  he  speaks  he  is  a  literate  person 
and  fully  understands  the  terms  of  the  release.  That 
libelant  read  the  release  and  wrote  thereon,  in  his  own 
handwriting,  the  following:  'I  have  read  and  under- 
stand this  release,'  and  then  signed  the  release  before 
a  witness  and  received  and  acknowledged  receipt  of 
$283.33  in  consideration  therefor.  Libelant  testified 
that  he  understood  the  contents  of  the  release  before 
he  signed  it;  that  the  release  was  executed  freely, 
without  deception  or  coercion  and  was  made  by  libel- 
ant with  the  full  understanding  of  his  rights  and  it 
was  a  complete  release  of  all  liabiHty  for  the  claims 
set  forth  in  the  libel."     [Ap.   122.] 

It  is  submitted  that  the  above  findings  of  fact  of  the 
District  Court  are  well  supported  by  the  evidence  and  the 
Court  having  had  an  opportunity  to  observe  the  demeanor 
of  all  the  witnesses  the  findings  of  the  District  Court  are 
entitled  to  great  weight. 
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III. 

Appellant  Is  Not  Entitled  to  the  Wages  and  Over- 
time He  Would  Have  Earned  on  the  Vessel  After 
He  Had  Fully  Recovered  From  His  Injuries  and 
Was  Repatriated  Back  to  the  United  States. 

It  is  contended  in  appellant's  brief,  at  pages  9-10,  that 
although  appellant  was  physically  able  to  return  to  his 
employment  upon  his  return  to  the  United  States,  he  was 
prevented  from  doing  so  by  reason  of  the  failure  of  the 
respondent  to  leave  his  wages  and  gear  at  the  port  where 
he  was  hospitalized  and  by  the  failure  to  pay  him  the  full 
amount  due  him  upon  his  return  to  the  United  States 
[Ap.  9-10].  We  submit  that  the  testimony  of  Mr.  Slevin 
shows  that  appellant  desired  to  take  a  vacation  after  his 
return  to  the  United  States  [Ap.  101-102].  The  fact  that 
he  went  to  work  at  a  date  prior  to  the  termination  of  the 
voyage  of  the  S.S.  "Daniel  Boone"  on  December  2,  1942, 
and  before  he  received  his  wages  and  gear,  shows  that  he 
could  have  returned  to  work  at  any  time  he  so  desired. 
On  pages  10-11  of  appellant's  brief,  it  is  admitted  that 
this  question  is  unanswered  by  the  cases  but  that  by  way  of 
analogy  to  this  situation  where  a  seaman  was  wrongfully 
dismissed  before  the  end  of  the  voyage  his  wages  are  due 
for  the  whole  voyage  or  until  the  period  for  which  he  was 
engaged  terminated,  if  he  has  not  before  that  time  found 
new  and  equally  lucrative  employment. 

The  facts  in  the  case  at  bar  show  that  appellant  was  not 
wrongfully  dismissed  but  left  the  vessel  and  was  taken  to 
a  hospital  on  account  of  a  slight  injury  to  his  finger 
fAp.  56-57]. 

That  appellant  is  not  entitled  to  overtime  for  any  period 
that  he  was  not  on  board  the  S.S.  "Daniel  Boone"  seems 
too  clear  for  argument.     Overtime  is  paid  to  seamen  for 
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work  done  in  addition  to  their  regular  duties,  for  extra 
work  performed.  As  said  in  the  case  of  President  Grant- 
President  Jefferson,  1927  A.  M.  C.  51,  a  seaman  claiming 
overtime  must  plead  the  regular  hours  worked  and  the 
overtime  with  particularity  as  to  days  and  hours,  and 
must  show  whether  the  vessel  was  at  sea  or  in  port. 

Overtime  is  extra  wages  for  extra  work,  payable  only 
in  accordance  with  an  agreement  entered  into  between  the 
employer  on  the  one  hand  and  the  union  representatives  of 
the  seaman  on  the  other.  A  seaman  does  not  become  en- 
titled to  overtime  by  signing  the  articles,  nor  does  any  one 
seaman  have  any  interest  or  claim  to  the  overtime  earned 
by  another.  Overtime  is  paid  to  each  seaman,  at  an 
hourly  rate,  according  to  the  extra  number  of  hours  each 
seaman  works  outside  or  in  addition  to  his  regular  work- 
ing day. 

The  shipping  articles  signed  by  appellant  contain  the 
entire  contract  between  appellant  and  the  master  of  the 
S.S.  "Daniel  Boone."  Nowhere  in  this  contract  will  there 
be  found  any  right  in  appellant  to  overtime  arising  out  of 
his  employment  as  a  seaman  of  the  S.S.  "Daniel  Boone" 
[Ap.    75-77]. 

None  of  the  cases  cited  by  appellant  supports  any  claim 
for  overtime.  In  The  Walton  v.  The  Neptune,  Fed.  Cas. 
No.  17.  135,  the  Court  was  only  concerned  with  the  sea- 
man's monthly  wage  as  evidenced  by  the  shipping  articles ; 
in  the  case  of  Mason  v.  Evanisevich  (C.  C.  A.  9),  131 
F.  (2d)  858,  1942  A.  M.  C.  1542,  the  Court  was  called 
upon  to  determine  the  share  that  an  injured  fisherman  was 
entitled  to  out  of  the  season's  catch ;  in  Scrio  v.  Ivan,  1944 
A.  M.  C.  409.  an  award  for  loss  of  earning  capacity  was 
made  in  lieu  of  an  award  for  loss  of  wages,  and  the  sea- 
man's base  wages  were  used  as  the  measure  thereof;  in 
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The  Strom  v.  Montague.  53  F.  Snpp.  548,  1944  A.  M.  C. 
122,  the  Court  was  concerned  with  the  question  of  what 
share  an  injured  fisherman  was  entitled  to  out  of  the 
season's  catch;  and  in  The  Cekalovich  v.  Ruljanovich 
(C.  C.  A.  9),  1944  A.  M.  C.  1468,  the  Court  was  again 
required  to  decide  what  share  an  injured  fisherman  was 
entitled  to  out  of  the  season's  catch. 

IV. 

Bonus  Payments  Are  Not  Wages,  and  a  Seaman 
Who  Has  Been  Detached  From  His  Ship  for  Any 
Reason  Is  Not  Entitled  to  Any  Bonuses  After 
the  Date  Such  Seaman  Became  Detached. 

Soon  after  the  outbreak  of  war  against  the  Axis  nations 
the  Maritime  War  Emergency  Board  was  established  by 
the  shipowners  and  the  maritime  unions  signatory  to  the 
Statement  of  Principles.  In  recognition  of  the  risk  under- 
taken by  seamen  in  the  pursuit  of  their  employment,  the 
Maritime  War  Emergency  Board  established  various  war 
bonuses  commensurate  with  the  risk  to  seamen  in  the 
various  theaters  of  the  world.  The  various  war  bonuses 
established  from  time  to  time  was  neither  static  nor 
uniform.  The  theory  underlying  this  system  of  bonuses 
was  that  the  bonuses  would  be  decreased  and  increased  as 
the  risk  to  the  seamen  should  vary. 

As  such  war  bonuses  were  not  a  wage  subsidy  but 
rather  compensation  for  the  hazard  undertaken  by  the 
seamen,  it  was  never  contemplated  that  seaman  who  had 
not  incurred  the  risk  by  entering  a  given  war  theater 
should  receive  the  bonus  oflFered  by  the  United  States 
Government  as  an  inducement  to  seamen  to  accept  the 
risks  of  war. 


I 


1 


—15— 

The  shipping  articles  in  the  case  at  bar  provide,  among 
other  things,  that: 

"All  licensed  and  unlicensed  members  of  the  crew 
will  be  paid  a  War  Bonus  in  accordance  with  the 
United  States  Maritime  War  Emergency  Board  De- 
cisions."    [Ap.  75.] 

The  Maritime  War  Emergency  Board  advised  appellant 
that  he  was  not  entitled  to  wages  and  bonuses  from  the 
S.S.  "Daniel  Boone"  on  his  return  trip  on  another  vessel 
as  a  result  of  any  Board  decision  [Ap.  43].  The  Pacific 
Coast  Regional  Counsel  for  the  War  Shipping  Ad- 
ministration, in  its  opinion  relative  to  the  payment  of  war 
bonuses  to  appellant,  said: 

"War  bonuses  are  only  payable  in  accordance  with 
the  decisions  of  that  Board.  A  seaman  never  has 
been  entitled  to  any  bonuses  earned  by  a  vessel  after 
his  separation  from  that  vessel."     [Ap.  49.] 

In  connection  with  the  payment  of  bonuses  to  appellant, 
the  District  Court  made  its  findings  as  follows : 

"VI. 

"That  the  Shipping  Articles  signed  by  libelant  for 
the  voyage  on  board  the  Steamship  'Daniel  Boone* 
provided  for  the  payment  of  his  wages  at  the  rate  of 
$100.00  per  month  and  War  Bonuses  in  accordance 
with  the  United  States  Maritime  War  Emergency 
Board  Decisions;  that  when  a  seaman  enters  into  an 
agreement  that  bonuses  shall  only  be  paid  in  accord- 
ance with  the  United  States  Maritime  War  Emer- 
gency Board  Decisions  he  realizes  that  bonuses  are 
not  a  matter  of  right  except  insofar  as  they  are 
regulated  by  these  decisions,  which  may  change  from 
time  to  time:  that  bonuses  are  inducements  earned  at 
various  times  under  the  direction  of  the   Maritime 
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War  Emergency  Board  Decisions  in  order  to  compen- 
sate for  the  greater  or  lesser  hazards  to  seamen ;  that 
libelant,  in  signing  the  Articles,  agreed  that  the  de- 
cisions of  the  Maritime  War  Emergency  Board  shall 
be  the  criterion  as  to  whether  or  not  he  is  entitled  to 
receive  bonuses;  that  it  is  quite  evident,  in  the  estab- 
lished system  of  bonuses,  the  Maritime  War  Emer- 
gency Board  sought  to  supply  an  additional  incentive 
for  the  taking  of  the  risk;  that  the  Board  did  not 
enter  into  an  agreement  to  the  effect  that  no  matter 
what  happened  to  the  particular  seaman  whether  he 
actually  continued  on  the  ship  or  separated  himself 
from  the  ship  that  he  was  entitled  to  all  the  emolu- 
ments and  all  the  compensation  he  might  have  re- 
ceived had  he  stayed  with  the  ship."      [Ap.  120.] 

Appellant  has  cited  several  cases  in  an  attempt  to  sup- 
port his  claim  for  the  payment  of  the  same  bonuses  as 
earned  by  members  of  the  crew  aboard  the  S.S.  "Daniel 
Boone"  after  he  left  the  vessel  (Appellant's  Brief  pp. 
12-13). 

The  case  of  The  Leonidas,  116  F.  (2d)  440,  1941  A.  M. 
C.  190,  cited  by  appellant,  is  not  in  point  since  it  involves 
bonuses  that  were  actually  earned  by  the  seaman  while  on 
board.  The  question  before  the  Court  was  not  what 
bonuses  the  seaman  was  entitled  to,  but  rather  it  was  a 
question  of  collection  of  bonuses  admittedly  due.  The 
specific  question  before  the  Court  was  whether  or  not  the 
seaman  was  entitled  to  collect  one-half  of  earned  wages 
under  46  U.  S.  C.  A.  Section  597. 

This  case  is  further  distinguishable  from  the  case  at  bar 
since  it  involved  a  Greek  war  bonus  rather  than  an 
American  war  bonus. 
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The  case  of  The  Eleni  (C.  C.  A.  2),  140  F.  (2d)  111, 
1942  A.  M.  C.  1545,  cited  by  appellant,  again  is  distin- 
guishable from  the  case  at  bar  since  it  involved  a  claim 
not  for  bonuses  earned  by  the  ship  after  the  seaman 
became  detached  but  rather  for  bonuses  earned  by  the 
seaman  while  on  board  ship.  It  also  involves  a  claim 
for  bonuses  payable  by  the  Greek  Government  in  Exile. 
Notwithstanding,  however,  that  this  case  is  distinguish- 
able, the  language  of  the  Court  would  not  lend  support  to 
appellant's  position.  The  Court,  at  page  1549,  said,  after 
discussing  the  incidents  of  the  Greek  war  bonus,  "The 
bonus  under  such  a  contract  is  not  a  wage." 

In  the  case  of  Dasher  v.  U.  S.,  59  F.  Supp.  742,  1945 
A.  M.  C.  100,  cited  by  appellant,  it  was  held  that  a  seaman 
injured  without  fault  while  ashore  at  a  Mediterranean 
port  and  off  duty  is  entitled  to  wages  and  applicable  war 
bonus  while  in  the  hospital  ashore.  It  should  be  noted 
that  this  case  is  distinguishable  on  two  grounds: 

(a)  The  seaman  was  never  discharged  from  the 
ship's  articles  but  continued  throughout  his  confine- 
ment as  a  member  of  the  crew,  and 

(b)  The  seaman  remained  in  the  bonus  area  and 
thus  was  entitled  to  bonuses  from  that  fact  alone 
rather  than  from  the  fact  of  the  ship's  entry  into  a 
bonus  area  after  the  seaman's  detachment  as  in  the 
case  at  bar. 

The  case  of  Gayner  v.  The  New  Orleans,  54  F.  Supp. 
25,  1944  A.  M.  C.  462,  cited  by  appellant,  was  not  a  case 
involving  war  bonuses.  This  case  involved  an  agreement 
entered  into  between  certain  collective  bargaining  repre- 
sentatives and  certain  ferry  boat  companies  in  the  San 
Francisco  Bay  area.  In  anticipation  of  the  eventual  loss 
of  employment  due  to  the  construction  of  the  San  Fran- 
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cisco  and  Golden  Gate  bridges  this  agreement  was  entered 
into  providing  for  extra  compensation  for  the  employees 
of  the  ferry  boat  companies  who  should  eventually  lose 
their  employment.  Having  satisfied  the  terms  of  the 
agreement,  the  only  issue  before  the  Court  was  whether 
a  maritime  lien  arose  in  favor  of  these  employees  for  the 
so-called  extra  compensation.  The  Court,  in  upholding 
the  maritime  lien,  pointed  out  that  the  ferry  boat  em- 
ployees had  parted  with  a  substantial  quid  pro  quo.  The 
case  is  clearly  not  in  support  of  appellant's  contention  for 
the  payment  of  bonuses. 

In  the  case  of  Phillips  v.  Matson  Navigation  Co.,  1945 
A.  M.  C.  940,  cited  by  appellant,  the  United  States  Dis- 
trict Court,  Northern  District  of  California,  on  August 
23,  1945,  modified  its  opinion  on  reargument  (1945 
A.  M.  C.  1153),  and  in  holding  that  a  seaman  is  not  en- 
titled to  "war  bonuses"  while  on  land,  at  pages  1153-1154, 
said: 

"The  amount  of  'war  bonus'  to  be  paid  to  seamen 
and  the  terms  conditioning  its  payment  are  fixed  by 
the  'Maritime  War  Emergency  Board'  (whose  mem- 
bers are  appointed  by  the  President),  created  pursuant 
to  agreement  between  ship  operators  and  the  maritime 
unions.  The  Shipping  Articles  governing  libellant's 
employment  were  signed  by  him  on  June  20,  1944. 
They  expressly  incorporate  therein  all  decisions  of  the 
'Maritime  War  Emergency  Board.'  On  June  20, 
1944.  and  at  the  time  of  libellant's  shore  hospitaliza- 
tion, there  was  in  effect  decision  2B  of  the  Board  to 
the  effect  that:  'bonus  shall  not  be  payable  while  a 
crew  member  is  on  land.'  Thus  under  the  express 
terms  of  the  contract  between  the  parties  litigant, 
lihellant  is  not  entitled  to  war  bonus  and  accordingly 
the  claim  therefor  is  disallowed."     (Italics  ours.) 
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Therefore,  it  appears  that  appellant  would  have  no 
claim  for  bonuses  after  he  left  the  vessel  at  Melbourne, 
Australia,  as  he  was  not  aboard  the  vessel  while  she  was 
within  any  bonus  area. 

Conclusion. 

We  respectfully  submit  that  appellant  has  been  paid  in 
full  for  any  and  all  claims  that  he  had  against  appellees 
by  reason  of  the  voyage  involved  but,  in  any  event,  the 
release  executed  by  appellant  was  a  full  and  complete 
release  of  any  and  all  claims  set  forth  in  the  libel  as  it  was 
executed  by  him  freely,  without  deception  or  coercion  and 
with  the  full  and  complete  understanding  of  all  of  his 
rights  in  the  matter,  and  therefore  the  final  decree  of  the 
District  Court  should  be  affirmed. 

Respectfully  submitted, 

L.  K.  Vermille, 
Dan  Brennan, 
Overton,   Lyman,   Plumb^ 
Prince  &  Vermille, 
Proctors  for  Appellee  American  Hawaiian  Steamship 
Company. 

Charles  H.  Carr, 

United  States  Attorney. 

Ronald  Walker, 

Assistant    United  States   Attorney, 

Proctors  for  Appellee,  United  States  of  America. 
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SUPPLEMENT. 

Receipt  and  Release. 

Know  All  Men  by  These  Presents:  That  the  under- 
signed. Harold  Stetson,  in  consideration  of  the  payment  to 
him  of  the  sum  of  Two  Hundred  Eighty-three  &  33/100 
Dollars  (283.33)  lawful  money  of  the  United  States  of 
America,  the  receipt  whereof  is  hereby  acknowledged,  does 
hereby  release  and  forever  discharge  American-Hawaiian 
Steamship  Company,  a  corporation,  the  Steamship  "Daniel 
Boone,"  its  Master,  officers,  agents,  crew,  and  each  of 
them,  the  War  Shipping  Administration,  United  States  of 
America,  and  Fireman's  Fund  Insurance  Company,  from 
any  and  all  claims  and  demands  of  every  nature  whatsoever 
by  the  undersigned  from  the  beginning  of  the  world  to  and 
including  the  present  time,  and  without  limiting  this  release 
to  any  specific  claim  or  claims,  whether  mentioned  herein 
or  not,  the  undersigned  does  hereby  release  said  vessel  and 
said  parties  and  each  of  them  from  all  claims  arising  out  of 
or  in  connection  with  that  certain  injury  and/or  illness 
suffered  by  the  undersigned  while  employed  by  said  vessel 
on  or  about  June  5.  1942,  including,  without  limitation 
however,  all  claims  for  damages  at  law  and  in  admirality, 
including  interest  and  costs,  and  for  wages,  maintenance, 
cure,  transportation,  and  subsistence,  under  any  act  or  law, 
it  being  the  intention  of  this  instrument  to  acknowledge 
full  and  complete  settlement  and  satisfaction  for  any  loss, 
damage,  injury,  sickness,  or  expense,  suffered  or  sustained 
or  claimed  by  the  undersigned,  as  aforesaid,  whether  the 
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same  be  now  existent  or  known  to  him,  or  which  may  here- 
after arise,  develop  or  be  discovered. 

Dated  at  San  Francisco  this  9  day  of  Jan  1943. 

This  Is  a  General  Release 

I  have  read  and  understand  this  release. 

Harold  Stetson. 

E.  M.  Slevin, 
Witness. 


[Title  of  Court  and  Cause.] 

Findings  of  Fact  and  Conclusions  of  Law. 

The  above  entitled  action  came  on  regularly  for  trial  on 
the  24th  day  of  May,  1945,  before  Hon.  Leon  R.  Yank- 
wich,  United  States  District  Judge,  the  libelant  being  rep- 
resented by  David  A.  Fall,  Esq. ;  respondent  American 
Hawaiian  Steamship  Company  being  represented  by 
Messrs.  Overton,  Lyman  &  Plumb  and  L.  K.  Vermille, 
Esq. ;  and  respondent  United  States  of  America  being  rep- 
resented by  Charles  H.  Carr,  Esq.,  United  States  Attorney, 
and  Ronald  Walker,  Esq.,  Assistant  United  States  Attor- 
ney; and  evidence,  oral  and  documentary,  having  been  in- 
troduced, and  the  Court  having  considered  the  evidence 
and  the  law  and  the  arguments  of  counsel,  and  being  fully 
advised  in  the  premises,  and  all  proceedings  having  been 
duly  and  regularly  taken,  the  Court  makes  the  following 
findings  of  fact  and  conclusions  of  law : 

Findings  of  Fact 

L 

That  libelant  was  an  able  bodied  seaman  on  board  the 
steamship  "Daniel  Boone,"  having  signed  thereon  or  about 
the  25th  day  of  April,  1942,  for  a  voyage  not  to  exceed 
twelve  months  bound  for  foreign  ports  unnamed. 

n. 

That  the  United  States  of  America  was  the  owner  of 
the  steamship  "Daniel  Boone,"  and  the  American  Hawaiian 
Sttamship  Company  was  acting  as  general  agent  for  the 
War  Shipping  Administration  in  the  operation  thereof. 

HI 

That  libelant  on  or  about  the  5th  day  of  June.  1942, 
while  in  the  service  of  said  steamship  "Daniel  Boone,"  sus- 


tained  injuries  of  a  minor  nature  and  was  taken  to  a  hos- 
pital at  Melbourne,  Australia,  on  or  about  the  8th  day  of 
June,  1942. 

IV. 

That  after  the  steamship  "Daniel  Boone"  left  libelant  at 
Melbourne.  Australia,  on  or  about  the  8th  day  of  June, 
1942,  it  made  two  bonus  port  calls  at  the  Port  of  Towns- 
ville,  Australia,  and  one  bonus  port  call  at  the  Port  of 
Moresby,  for  which  each  able  bodied  seaman  on  board  the 
steamship  "Daniel  Boone"  was  paid  the  sum  of  $125.00 
for  each  of  said  bonus  ports,  making  a  total  of  $375.00. 

V. 

That  libelant  did  not  rejoin  the  steamship  "Daniel 
Boone"  for  the  completion  of  her  voyage  but  was  repatri- 
ated to  the  United  States  of  America  on  board  another 
vessel,  having  signed  thereon  as  a  crew  member,  and  re- 
ceived payment  for  all  bonus  ports  while  on  board  said 
vessel;  that  when  libelant  arrived  in  the  United  States  he 
had  completely  recovered  from  his  injuries ;  that  the  steam- 
ship "Daniel  Boone"  terminated  her  voyage  at  Baltimore, 
Maryland,  on  or  about  the  2nd  day  of  December,  1942. 

VI. 

That  the  Shipping  Articles  signed  by  libelant  for  the 
voyage  on  board  the  steamship  "Daniel  Boone"  provided 
for  the  payment  of  his  wages  at  the  rate  of  $100.00  per 
month  and  war  bonuses  in  accordance  with  the  United 
States  Maritime  War  Emergency  Board  Decisions ;  that 
when  a  seaman  enters  into  an  agreement  that  bonuses  shall 
only  be  paid  in  accordance  with  the  United  States  Maritime 
War  Emergency  Board  Decisions  he  realizes  that  bonuses 
are  not  a  matter  of  right  except  insofar  as  they  are  regu- 
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lated  by  these  decisions,  which  may  change  from  time  to 
time ;  that  bonuses  are  inducements  earned  at  various  times 
under  the  direction  of  the  Maritime  War  Emergency 
Board  Decisions  in  order  to  compensate  for  the  greater  or 
lesser  hazards  to  seamen;  that  Hbelant,  in  signing  the 
Articles,  agreed  that  the  decisions  of  the  Maritime  War 
Emergency  Board  shall  be  the  criterion  as  to  whether  or 
not  he  is  entitled  to  receive  bonuses ;  that  it  is  quite  evident, 
in  the  established  system  of  bonuses,  the  Maritime  War 
Emergency  Board  sought  to  supply  an  additional  incentive 
for  the  taking  of  the  risk;  that  the  Board  did  not  enter 
into  an  agreement  to  the  effect  that  no  matter  what  hap- 
pened to  the  particular  seaman  whether  he  actually  con- 
tinued on  the  ship  or  separated  himself  from  the  ship  that 
he  was  entitled  to  all  the  emoluments  and  all  the  compensa- 
tion he  might  have  received  had  he  stayed  with  the  ship. 

VII. 

That  libelant  was  paid  the  sum  of  $462.55  for  his  full 
wages,  voyage  bonuses,  overtime  and  port  bonuses  while 
on  board  the  steamship  "Daniel  Boone"  and  in  addition 
thereto  the  further  sum  of  $283.33  for  a  full  and  complete 
release  of  any  and  all  claims  and  demands  for  additional 
wages,  voyage  bonuses,  overtime,  port  bonuses,  mainte- 
nance, cure,  transportation  and  subsistence. 

VIII. 

That  on  January  8,  1943,  libelant  called  at  the  office  of 
the  American  Hawaiian  Steamship  Company  in  connection 
with  payment  of  wages,  overtime,  voyage  bonuses  and  port 
bonuses,  maintenance,  transportation  and  subsistence  which 
he  claimed  to  be  due  after  he  had  left  the  steamship  "Daniel 
Boone,"  and  he  fully  discussed  his  claim  with  the  Claims 
Agent  of  the  American  Hawaiian  Steamship  Company,  at 


which  time  libelant  was  shown  a  copy  of  a  letter  sent  to 
him  by  the  Maritime  War  Emergency  Board  in  reply  to  a 
letter  he  had  sent  to  the  Board  relative  to  the  payment  of 
war  bonuses,  advising  libelant  that  in  accordance  with  the 
Board  decisions  he  was  not  entitled  to  bonuses  on  the  re- 
turn voyage  as  he  had  signed  on  board  another  vessel  as  a 
crew  member  on  his  return  to  the  United  States. 

IX. 

That  on  January  9,  1943,  libelant  again  called  at  the 
office  of  the  American  Hawaiian  Steamship  Company  at 
which  time  his  claims  were  further  discussed  and  a  full 
release  was  presented  to  him  for  his  signature  after  the 
claims  agent  had  fully  explained  to  him,  that  if  he  signed 
the  release  he  was  releasing  any  and  all  claims  of  every 
nature  whatsoever;  that  libelant  is  now  an  officer  in  the 
Merchant  Marine  and  from  the  way  he  conducted  himself 
in  court  and  from  the  language  he  speaks  he  is  a  literate 
person  and  fully  understood  the  terms  of  the  release.  That 
libelant  read  the  release  and  wrote  thereon,  in  his  own 
handwriting,  the  following:  "  have  read  and  understand 
this  release,"  and  then  signed  the  release  before  a  witness 
and  received  and  acknowledged  receipt  of  $283.33  in  con- 
sideration therefor.  Libelant  testified  that  he  understood 
the  contents  of  the  release  before  he  signed  it;  that  the 
release  was  executed  freely,  without  deception  or  coercion 
and  was  made  by  libelant  with  the  full  understanding  of 
his  rights  and  it  was  a  complete  release  of  all  liability  for 
the  claims  set  forth  in  the  libel. 


i 
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Conclusions  of  Law. 

The  Court  makes  the  following  conclusions  of  law  on 
the  findings  of  fact: 

That  the  libelant  Harold  E.  Stetson  is  not  entitled  to  re- 
cover any  sum  whatsoever  from  the  respondent  American 
Hawaiian  Steamship  Company,  a  corporation,  and  The 
United  States  of  America,'  or  either  of  them,  and  that  said 
libel  should  be  dismissed  without  costs  to  said  respondents. 

Leon  R.  Yankwich, 
,  -/      y  United  States  District  Judge. 

David  A.  Fall, 

Proctor  for  Libelant. 
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2  Kenton  George  Schultz  vs. 

In  the  District  Court  of  the  United  States  in  and  for 
the  Southern  District  of  California,  Northern 
Division 

No.  2624 
April,  1945,  Term 

THE  UNITED  STATES  OF  AMERICA, 

vs. 

KENTON  GEORGE  SCHULTZ, 

Viol. :  United  States  Code,  Title  50,  Appendix,  Sec- 
tion 311  Selective  Training  and  Service  Act 
of  1940 

INDICTMENT 

In  the  Name  and  by  the  Authority  of  the  United 
States  of  America,  the  Grand  Jury  for  the  Southern 
District  of  California,  at  Los  Angeles,  presents  on 
oath  in  open  court: 

That  Kenton  George  Schultz,  hereinafter  called 
the  defendant,  is  a  male  person  within  the  class  made 
subject  to  selective  service  under  the  Selective  Train- 
ing and  Service  Act  of  1940,  as  amended ;  that  defend- 
ant registered  as  required  by  said  Act  and  the  rules 
and  regulations  promulgated  thereunder  and  became 
a  registrant  of  Local  Board  No.  129,  said  board  being 
then  and  there  duly  created  and  acting,  under  the 
Selective  Service  System  established  by  said  Act,  in 
the  County  of  Kings,  State  of  California,  in  the  divi- 
sion and  district  aforesaid;  that  pursuant  to  the 
terms  and  provisions  of  said  Act  and  the  rules  and 
regulations  promulgated  thereunder,  said  defendant 
was  classified  in  Class  I-A  and  was  subsequently 
notified  of  said  classification  by  said  board,  and  a 
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notice  and  order  by  said  board  was  thereafter  duly 
given  to  said  defendant  to  report  for  induction  into 
the  armed  forces  of  the  United  States  of  America 
on  December  27,  1943,  at  Hanford,  Kings  County, 
California,  within  the  division  and  district  afore- 
said; that  said  defendant  did  at  said  time  and  place 
knowingly  and  unlawfully  fail  and  neglect  to  per- 
form a  duty  required  of  him  under  said  Act  and  the 
rules  and  regulations  promulgated  thereunder,  that 
is  to  say,  the  defendant  did  then  and  there  know- 
ingly and  unlawfully  fail  and  neglect  to  report  for 
induction  into  the  armed  forces  of  the  United 
States,  as  so  notified  and  ordered  to  do ; 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America.  [2] 

COUNT  TWO 

And  the  Grand  Jury  aforesaid,  upon  its  oath 
aforesaid,  does  further  present : 

That  Kenton  George  Schultz,  hereinafter  called 
the  defendant,  is  a  male  person  within  the  class 
made  subject  to  selective  service  under  the  Selective 
Training  and  Service  Act  of  1940;  that  defendant 
registered  on  October  16,  1940,  as  required  by  said 
act  and  the  rules  and  regulations  promulgated  there- 
under, and  thereupon  became  a  registrant  of  Local 
Board  No.  129,  said  board  being  then  and  there  duly 
created  and  acting  under  the  Selective  Service  Sys- 
tem, established  by  said  act,  in  the  County  of  Kings, 
State  of  California,  within  the  division  and  district 
aforesaid;  that  from  on  or  about  September  16, 
1943,  and  at  all  times  thereafter,  at  Hanford,  Kings 
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County,  California,  within  the  division  and  district 
aforesaid ;  the  said  defendant  did  knowingly  fail  and 
neglect  to  perform  a  duty  required  of  him  under 
said  act  and  the  rules  and  regulations  promulgated 
thereunder,  in  that  he  did  then  and  there  knowingly 
fail  and  neglect  to  keep  said  Local  Board  No.  129 
advised  of  the  address  where  mail  would  reach  him ; 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America. 

(Signed)  CHARLES  H.  CARR 

United  States  Attorney 

[Endorsed] :     Filed  July  11,  1945.  [3] 


[Title  of  District  Court  and  Cause.] 

MOTION  IN  ARREST  OF  JUDGMENT 

Comes  now  Kenton  George  Schultz,  the  defendant 
in  the  above  entitled  cause  and  now  moves  that  the 
verdict  of  guilty  returned  against  him  by  a  jury  in 
this  Court  uj)on  the  10th  day  of  October  A.  D.  1945, 
be  arrested  and  no  judgment  and  sentence  be  im- 
posed thereon  for  the  following  reasons : 

1.  That  the  indictment  upon  which  the  defendant 
was  tried  and  convicted  does  not  state  facts  suf- 
ficient to  constitute  a  crime  against  the  United 
States. 

2.  That  the  First  Count  of  the  indictment  to 
which  the  defendant  entered  his  plea  of  not  guilty 
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and  which  was  thereafter,  over  the  objection  and 
exception  of  the  defendant,  dismissed  [6]  by  the 
Court  prior  to  tlie  commencement  of  the  trial,  does 
not  state  facts  sufficient  to  constitute  a  crime  against 
the  United  States. 

3.  That  the  Second  Count  of  the  indictment  upon 
which  the  defendant  was  actually  tried  and  con- 
victed does  not  state  facts  therein  sufficient  to  con- 
stitute a  crime  against  the  United  States. 

4.  That  the  Second  Count  of  the  indictment  upon 
which  the  defendant  was  actually  tried  and  con- 
victed states  facts  which  might  possibly  be  sufficient 
to  constitute  a  misdemeanor  if  it  constitutes  any 
crime  at  all  against  the  United  States,  whereas  the 
Statute  requires  that  all  violations  thereof  be 
pleaded  as  felonies  and  they  are  felonies  if  any 
crimes  at  all. 

5.  That  the  Second  Count  of  the  indictment  in 
which  the  defendant  was  accused  and  was  tried  and 
convicted,  fails  to  state  facts  sufficient  to  constitute 
a  felony  crime  against  the  United  States. 

Dated  this  12th  day  of  October,  1945. 

PEARCE,   CAMPBELL,   BRYAN 

&  NORCOP, 

By  MAURICE  NOR  COP 

Attorneys  for  Defendant. 


6  Kenton  George  Schultz  vs. 

AUTHORITIES  IN  SUPPORT  OF  MOTION 

*^The  general  rule  is  that  the  term  'wilfully'  can- 
not be  omitted  from  an  indictment  when  the  term  is 
part  of  a  statutory  definition." 

Wharton's   Criminal  Procedure    (10th  Ed.) 
Vol.  1.  Sees.  285  and  318. 

Rumley  v.   United   States  293  Fed.   532   at 
p  547.  [7] 

*  *  *  "The  indictments  charged  in  part  that  these 
defendants  well  knowing  the  premises  aforesaid, 
unlawfully  did  'knowingly'  act.  This  amounts  to  an 
allegation  of  unlawful  intent." 

United  States  v.  Altman  8  Fed.  Supp.  880 
at  884. 

*  *  *  "and  it  is  also  generally  held  that  words 
which  import  an  exercise  of  the  will,  such  as  'fel- 
oniously' and  'unlawfully'  will  supply  the  place  of 
the  word  SvilfuUy'." 

Howenstine  vs.  United  States  263  Fed.  1  at 
p.  4. 

*  *  *  "Where  the  facts  alleged  necessarily  import 
wilfulness,  the  failure  to  use  the  word  is  not  fatal 
to  the  indictment."     (Underscoring  ours) 

Van  Gesner  v.  United  States  153  Fed.  46. 

Additional  authorities  will  be  marshalled  to  sup- 
port the  motion  and  will  be  supplied  as  speedily  as 
they  can  be  collated  but  counsel  warns  that  if  addi- 
tional authorities  are  discovered  after  the  expira- 
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tioii  of  the  "five  days  before  October  22nd,  1945, 
they  will,  nevertheless,  be  brought  to  the  Court's 
attention  as  speedily  as  possible.  There  may  well 
be  other  elements  found  to  be  missing  from  the  in- 
dictment which  are  requisite  and  fundamental  ele- 
mentary allegations  i-equisite  to  plead  a  felony  upon 
which  the  defendant  stands  convicted. 

Counsel  is  now  continuing  the  diligent  pursuit  of 
a  number  of  inquiries  and  his  research  will  require 
several  days,  but  he  will,  of  course,  not  cite  nor 
produce  additional  authorities  unless  he  be  con- 
vinced in  his  own  mind  that  such  authorities  will 
enable  the  Court  to  more  thoroughly  analyze  and 
thereby  correctly  rule  upon  the  validity  of  this 
indictment  [8]  which  attempted  to  plead  a  felony 
under  the  statute  herein  involved. 

Respectfully  submitted, 

PEARCE,  CAMPBELL,  BRYAN 

&  NORCOP 

By  MAURICE  NORCOP 

Attorney  for  Defendant. 

[Endorsed] :    Filed  Oct.  13,  1945.  [9] 
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At  a  stated  term,  to-wit :  The  October  Term,  A.D. 
1945,  of  the  District  Court  of  the  United  States  of 
America,  within  and  for  the  Northern  Division  of 
the  Southern  District  of  California,  held  at  the 
Court  Room  thereof,  in  the  City  of  Fresno  on  Tues- 
day the  23rd  day  of  October  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-five. 

Present:  The  Honorable  Campbell  E.  Beaumont, 
District  Judge 

[Title  of  Cause.] 

This  cause  coming  on  for  (1)  further  hearing  on 
motion  in  arrest  of  judgment  and  (2)  hearing  re- 
port of  the  Probation  Officer  and  for  sentence  of 
defendant  Kenton  George  Schultz;  Mildred  L. 
Kluckhohn,  Assistant  U.  S.  Attorney,  appearing  as 
counsel  for  the  Government;  Maurice  Norcop,  Esq., 
appearing  as  counsel  for  the  said  defendant,  who  is 
present  in  custody; 

Counsel  argue  further  re  (1)  motion  in  arrest  of 
judgment  and  it  is  ordered  that  the  said  motion  is 
denied  and  exception  allowed. 

Attorney  Norcop  states  there  is  no  legal  cause 
why  sentence  should  not  be  pronounced  at  this  time 
and  argues  on  defendant's  behalf.  The  Court  pro- 
nounces judgment  as  follows:  [10] 
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District  Court  of  the  United  States,  Southern 
District  of  California,  Northern  Division 

No.  2624 

Criminal  Indictment  in  two  coimts  for  violation  of 
U.S.C,  Title  50  (Appendix)  sees.  311. 

UNITED  STATES 


KENTON  GEORGE  SCHULTZ 

JUDGMENT  AND  COMMITMENT 

On  this  23rd  day  of  October,  1945,  came  the 
United  States  Attorney,  and  the  defendant  Kenton 
George  Sehultz,  by  Maurice  Norcop,  Esq.,  his  at- 
torney, apjDearing  in  proper  person,  and 

The  defendant  having  been  convicted  on  jury's 
verdict  of  guilty  on  Count  2  and  the  offenses 
charged  and,  in  the  indictment  in  the  above-entitled 
cause,  to  wit:  failure  to  keep  local  draft  board  ad- 
vised of  the  address  where  mail  would  reach  him, 
and  the  defendant  having  been  now  asked  whether 
he  has  anything  to  say  why  judgment  should  not  be 
pronounced  against  him,  and  no  sufficient  cause  to 
the  contrary  being  shown  or  appearing  to  the  Court, 
It  Is  by  the  Court 

Ordered  and  Adjudged  that  the  defendant,  having 
been  found  guilty  of  said  offense,  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or  his 
authorized  representative  for  imprisonment  for  the 
period  of  eighteen  (18)  months. 
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It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certified  coiDy  of  this  judgment  and  commitment  to 
the  United  States  Marshal  or  other  qualified  officer 
and  that  the  same  shall  serve  as  the  commitment 
herein. 

(Signed)  C.  E.  BEAUMONT, 

United  States  District  Judge. 

The  Court  recommends  commitment  to  the  federal 
road  cam]o  at  Tucson,  Ariz. 

[Endorsed] :     Filed  Oct.  23,  1945.  [11] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  CIRCUIT 
COURT  OF  APPEALS 

Name  and  Address  of  Appellant :  Kenton  George 
Schultz,  County  Jail,  Fresno,  California. 

Name  and  Address  of  Appellant's  Attorneys: 
Pearce,  Campbell,  Bryan  &  Norcop,  By  Maurice 
Norcop,  Esq.,  1010  Pershing  Square  Building,  448 
South  Hill  Street,  Los  Angeles,  California. 

Offense:  Knowing  failure  to  keep  Local  Draft 
Board  advised  of  Address  where  communication 
would  reach  him.  [12] 

Date  of  Judgment :     October  23,  1945 ; 

Brief  Description  of  Judgment  or  Sentence: 
Sentence  of  imprisonment  for  a  term  of  eighteen 
(18)  months  in  an  institution  to  be  designated  by 
the  Attorney  General  of  the  United  States  with 
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the  recommendation  that  the  sentence  be  executed 
by  placement  in  the  Federal  Road  Camp  at  Tucson, 
Arizona. 

Name  of  Prison  Where  Now  Confined:  County 
Jail,  Fresno,  California. 

I,  Kenton  George  Schultz,  the  above  named  Ap- 
pellant, hereby  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  (9th)  Circuit  from 
the  judgment  above-mentioned  on  the  grounds  set 
forth  below. 

(Signed)  KENTON   GEORGE    SCHULTZ 

(Appellant) 

Dated:     October  25th,  1945. 

GROUNDS  ON  APPEAL 

That  the  Second  (2nd)  Count  of  the  Indictment 
upon  which  I  was  actually  tried  and  convicted  does 
not  state  facts  therein  sufficient  to  constitute  a  fel- 
ony or  any  crime  against  the  United  States. 

Respectfully  filed  and  submitted: 

(Signed)  IMAURICE  NORCOP 
Dated:     October  25th,  1945. 
[Endorsed]:    Filed  Oct.  26,  1945. 
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[Title  of  District  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 

I. 

The  Motion  in  Arrest  of  Judgment  should  have 
been  granted  and  allowed.  The  second  count  of 
the  Indictment  on  which  the  defendant  was  tried 
and  convicted  fails  to  state  an  offense. 

II. 

The  District  Court  erred  in  its  opinion,  decision 
and  determmation  in  denying  the  Motion  in  Ar- 
rest of  Judgment. 

Dated  January  10,  1916. 

Respectfull}''  submitted, 
MAURICE  NORCOP 

Attorney  for  Defendant. 

[Endorsed] :     Filed  Jan.  11,  1946. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  18  inclusive  contain  full,  true 
and  correct  copies  of  Indictment;  Portions  of  Min- 
ute Orders  entered  October  9th,  1945  and  October 
10th,  1945  respectively;  Motion  in  Arrest  of  Judg- 
ment; Minute  Order  Entered  October  23,  1945; 
Judgment  and  Commitment  Notices  of  Appeal ;  Mo- 
tion for  Order  Extending  Time  to  File  Bill  of  Ex- 
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ceptions  and  Assignment  of  Errors  and  Order 
Granting  Same  and  Order  Approving  Transcript 
of  Record  without  Bill  of  Exceptions  which,  to- 
gether with  Original  Assignment  of  Errors,  trans- 
mitted herewith  constitute  the  record  on  appeal  to 
the  United  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  eertif}^  that  my  fees  for  preparing, 
comparing,  correcting  and  certifying  the  forego- 
ing record  amount  to  $5.95  which  sum  has  been  paid 
to  me  by  Appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  16  day  of  January,  1946. 

(Seal)  EDMUND  L.   SMITH 
Clerk 
By  THEODORE  HOCKE 
Chief  Deputy  Clerk 


[Endorsed] :  No.  11171.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Kenton 
George  Schultz,  Appellant,  vs.  United  States  of 
America,  Appellee.  Transcript  of  Record.  Upon  Ap- 
peal from  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California  Central  Di- 
vision. 

Filed  January  19,  1946. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11171 

KENTON  GEORGE  SCHULTZ, 

Defendant  and  Appellant, 

vs. 

UNITED  STATES   OF  AMERICA, 

Plaintiff  and  Appellee. 

STATEMENT  OF  MATTERS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY  AND 
STIPULATION  AS  TO  RECORD. 

Comes  now  the  above  named  appellant,  Kenton 
George  Schultz,  and  states  that  he  will  rely  upon 
all  motions  and  points  of  law  as  set  forth  in  the 
same,  and  on  the  assignment  of  errors,  and  hereby 
adopts  as  his  respective  points  to  be  relied  upon 
in  this  appeal  all  those  set  forth  in  the  assignment 
of  errors  heretofore  prepared  and  filed  by  him. 

Dated  January  10,  1946. 

MAURICE  NORCOP 

Attorney  for  Appellant. 

[Endorsed]:  Filed  January  10,  1946.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  Government  of  the  United  States,  through 
United  States  Attorney  Charles  H.  Carr,  by  Mil- 
ired  Kluckliohn,  Assistant  United  States  Attorney, 
and  Kenton  George  Schultz  through  his  attorney, 
Maurice  Norcop,  that  foregoing  record  will  be  the 
somplete  record  necessary  for  the  consideration  of 
the  appeal  for  both  sides. 

Dated  January  10,  1946. 

MILDRED  L.  KLUCKHOHN 

Attorney  for  Appellee. 
MAURICE  NORCOP 

Attorney  for  Appellant 

Received  copy  of  the  within  this  10  day  of  Jan- 
lary,  1946. 

CHARLES  H.  CARR, 
United  States  Atty. 
By  MILDRED  L.  KLUCKHOHN 

[Endorsed]:  Filed  January  10,  1946.  Paul  P. 
)'Brien,  Clerk. 
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STATEMENT  OF  POINTS  TO  BE  RELIED 
ON,  AND  DESIGNATION  OF  THE  RECORD 

Comes  now  the  above  named  Appellant,  Kenton 
reorge  Schultz,  and  hereby  requests  the  Clerk  of 
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the  above  entitled  Court  to  have  included  in  the 
transcript  of  the  record  of  the  following  papers: 

1.  The  Indictment; 

2.  Motion  in  Arrest  of  Judgment; 

3.  Minutes  of  the  Court  Relating  to  the  Hear- 
ing on  the  Motion  in  Arrest  of  Judgment  together 
with  the  Ruling  of  the  Court  in  Denying  the  Mo- 
tion ; 

4.  Judgment  and  Sentence; 

5.  Notice  of  Appeal; 

6.  Assignment  of  Errors 

7.  This  Statement  of  Points  to  be  Relied  on,  and 
Designation  of  the  Record  and  Stipulation. 

The  above  named  Appellant  further  states  that 
it  is  his  intention  to  rely  on  each  and  every  Point 
set  forth  in  all  the  Assignment  of  Errors. 

Dated  January  10,  1946. 

MAURICE  NORCOP 

Attorney  for  Appellant. 

Received  copy  of  the  within  this  10th  day  of  Jan- 
uary, 1946. 

CHARLES  H.  CARR 

United  States  Attorney 

By  MILDRED  L.  KLUCKHOHN 

[Endorsed]:  Filed  January  19,  1946,  Paul  P. 
O'Brien,  Clerk. 
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IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Kenton  George  Schultz, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Statement  of  Facts. 

The  defendant  was  indicted  on  July  11,  1945  [R.  4], 
by  the  Grand  Jury  for  the  Southern  District  of  CaHfornia 
at  Los  Angeles.  The  indictment  contained  two  counts  [R. 
2,  3,  4].  Therein  the  defendant  was  accused  in  each  count 
of  having  violated  the  Selective  Training  and  Service  Act 
of  1940  (U.  S.  C.  A.  Title  50,  Appendix,  Section  311). 
He  was  arraigned  in  the  Northern  Division  at  Fresno, 
California,  and  entered  his  plea  of  not  guilty  to  each  of  the 
two  counts.  In  October,  1945,  the  case  came  on  for  trial 
at  Fresno.  Prior  to  the  commencement  of  the  trial,  the 
District  Court,  upon  the  motion  of  the  United  States  At- 
torney, dismissed  the  first  count  of  the  indictment  over  the 
protest  and  objection  of  the  defendant  [R.  4,  5].  An  ex- 
ception was  allowed  to  the  ruling  of  the  Court  granting 
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the  dismissal  of  the  first  count  [R.  5].  He  was  then  tried 
to  a  jury  on  the  second  count.  The  defendant  was  con- 
victed on  the  10th  day  of  October,  1945.  A  motion  in 
Arrest  of  Judgment  was  filed  [R.  4,  5].  It  was  argiied 
on  the  22nd  and  23rd  days  of  October,  1945.  The  motion 
was  denied  on  October  23,  1945  [R.  8]  and  the  Court 
thereupon  sentenced  the  defendant  to  a  prison  term  of 
eighteen  (18)  months  [R.  9]. 

The  first  count  of  the  indictment  accuses  the  defendant 
in  substance  as  follows : 

".  .  .  that  said  defendant  did  at  said  time  and 
place  knowingly  and  unlaivfully  fail  and  neglect  to 
perform  a  duty  .  .  .  that  is  to  say,  the  defendant 
did  then  and  there  knozvingly  and  iinlazvfidly  fail  and 
neglect  to  report  for  induction  into  the  armed  forces 
of  the  United  States,  as  so  notified  and  ordered  to  do. 
.    .    ."     (Emphasis  supplied.) 

Count  Two  (2)  accuses  the  defendant  as  follows: 

".  .  .  the  said  defendant  did  knozvingly  fail  and 
neglect  to  perform  a  duty  required  of  him  under  said 
Act  and  the  rules  and  regulations  promulgated  there- 
under, in  that  he  did  then  and  there  knozvingly  fail 
and  neglect  to  keep  said  Local  Board  No.  129  ad- 
vised of  the  address  where  mail  would  reach  him. 
.     .     ."     (Emphasis  supplied.) 

The  second  count  omits  the  word  "unlawfully",  which 
is  used  twice  in  the  first  count.  The  second  count,  in  ef- 
fect, simply  accuses  the  defendant  of  "knozvingly"  having 
failed  and  neglected  to  keep  the  local  board  advised  of  the 
address  where  mail  would  reach  him. 
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Assignment  of  Errors  and  Points  Upon  Which 
Appellant  Relies  in  This  Appeal. 

I. 

The  motion  in  arrest  of  judgment  should  have 

BEEN  GRANTED  AND  ALLOWED.  ThE  SECOND  COUNT  OF 
THE  INDICTMENT  ON  WHICH  THE  DEFENDANT  WAS  TRIED 
AND  CONVICTED  FAILS  TO  STATE  AN  OFFENSE. 

11. 

The  District  Court  erred  in  its  opinion,  decision 

AND  determination  IN  DENYING  THE  MOTION  IN  AR- 
REST OF  JUDGMENT. 

I. 

The  Motion  in  Arrest  of  Judgment  Should  Have  Been 
Granted  and  Allowed.  The  Second  Count  of  the 
Indictmnt  on  Which  the  Defendant  Was  Tried 
and  Convicted  Fails  to  State  an  Offense. 

The  United  States  Attorney,  and  the  District  Court  have 
considered  only  the  first  sentence  of  the  regulation,  as 
follows : 

"It  shall  be  the  duty  of  each  Registrant  to  keep  his 
Local  Board  advised  at  all  times  of  the  address  where 
mail  will  reach  him." 

They  have  failed  to  consider  this  regulation  as  a  whole. 
They  fell  into  the  error  of  completely  misapprehending  its 
meaning  and  effect,  and,  therefore,  of  assuming  that  the 
regulation  imposed  the  duty  of  keeping  the  Board  advised 
from  day  to  day  of  Registrant's  whereabouts  and  that  the 
failure  to  do  so  constituted  an  offense. 

The  reading  of  the  regulation  as  a  whole  in  the  light  of 
the  Selective  Training  and  Service  Act  of  1940,  its  pro- 


visions  and  purposes,  makes  quite  clear  the  fact  that  the 
regulation  had  one  purpose  and  effect  and  one  only.  That 
purpose  and  effect  was  to  advise  the  Registrant  that  the 
Board  would  rely  in  sending  out  its  communications  upon 
the  address  last  given  and  if  he  did  not  want  to  continue  to 
use  that  address,  he  should  advise  it  of  any  change.  It 
had  neither  the  purpose  nor  the  effect  of  making  it  an  of- 
fense for  the  Registrant  to  stick  to  his  original  address. 

This  is  the  regulation  in  whole: 

641.3  Communication  by  mail.  It  shall  be  the 
duty  of  each  Registrant  to  keep  his  local  Board  ad- 
vised at  all  times  of  the  address  where  mail  will  reach 
him.  The  mmling  of  any  order,  notice,  or  blank  form 
by  the  local  board  shall  constitute  notice  to  him  of  the 
contents  of  the  communication,  whether  he  actually 
receives  it  or  not."     (Emphasis  supplied.) 

What  it  intends  to,  and  does,  accomplish,  is  this :  When 
the  registrant  gives  his  address  at  the  time  of  registration, 
he  must  expect  that  address  to  serve  as  the  one  for  the 
Board  to  communicate  with  him  by,  and  if  he  doesn't  notify 
the  Board  of  a  change  of  address,  he  must  expect  to  be 
bound  by  notices  sent  to  that  address  whether  he  receives 
them  or  not,  and  to  abide  the  consequences  of  their  send- 
ing though  they  were  not  received.  Thus  the  regulation 
puts  the  responsibility  for  his  failure  to  actually  receive 
notices  upon  the  registrant  and  not  upon  the  Board,  and 
it  instructs  him  that  if  he  wants  to  be  sure  that  he  will 
actually  and  not  merely  constructively  receive  notices,  he 
must  keep  the  Board  advised  of  change  of  address.  At  the 
same  time,  it  tells  him  that  his  last  reported  address  will 
be  a  sufficient  address  for  all  the  purposes  of  the  Board  and 
that  the  mailing  of  any  order  or  communication  to  the  last 
address  given  by  him  shall  constitute  notice  to  him  and  lay 
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him  liable  for  prosecution  for  failure  to  obey  it  whether 
or  not  he  actually  receives  the  notice.  If  in  this  case  the 
Board  mailed  his  notice  of  induction  to  the  last  address 
he  gave,  he  would  have  been  without  defense  to  the  first 
count  for,  constructively  presumed  to  have  received  his 
notice,  he  was  under  the  imperative  duty  to  report  for  in- 
duction at  the  time  named  in  it,  and  apparently  he  did  not 
report. 

But  before  the  commencement  of  the  trial,  on  the 
Motion  of  the  United  States  Attorney,  the  first  count  ac- 
cusing the  defendant  of  having  "knowingly  and  unlaw- 
fully" failed  to  report  for  induction  was  dismissed  by 
the  District  Court. 

The  charge  made  against  him  under  the  second  count 
that  he  did  not  keep  the  Board  advised  of  an  address  where 
mails  could  reach  him  states  no  offense  at  all.  For  the  regu- 
lation invoked  expressly  provided  that  the  Board  will  al- 
ways mail  to  his  last  address  given,  and  that  he  will  be 
conclusively  presumed  to  have  received  notices  sent  by  the 
Board  to  that  address.  Any  failure,  therefore,  to  keep 
the  Board  advised  of  a  change  of  address  is  not  a  failure 
of  duty  for  which  he  can  be  indicted  as  a  criminal,  it  is 
merely  a  failure  of  self  protection  as  a  result  of  which  he 
may  find  himself  subject  to  indictment  as  a  criminal  for 
failure  to  obey  an  order  or  communication,  notice  of  which 
he  did  not  actually  receive.  Yet  he  was  prosecuted,  never- 
theless, and  convicted.  The  Motion  in  Arrest  of  Judg- 
ment should  have  been  granted  by  the  District  Court  and 
Count  Two  dismissed  as  charging  no  offense,  and  even  if 
a  felony  offense  could  be  pleaded  for  failure  to  keep  his 
local  Board  advised  at  all  times  of  the  address  where  mail 
would  reach  him,  Count  Two  utterly  fails  to  accuse  him 
of  criminal  intent  so  to  do. 


11. 

The  District  Court  Erred  in  Its  Opinion,  Decision  and 
Determination  in  Denying  the  Motion  in  Arrest 
of  Judgment. 

The  second  count  of  the  indictment  accuses  the  defend- 
ant as  follows : 

".  .  .  the  said  defendant  did  knowingly  fail  and 
neglect  to  perform  a  duty  required  of  him  under  said 
act  and  the  rules  and  regulations  promulgated  there- 
under, in  that  he  did  then  and  there  knowingly  fail 
and  neglect  to  keep  said  Local  Board  No.  129  advised 
of  the  address  where  mail  would  reach  him.     .     .     ." 

No  reported  decision  has  been  found  in  any  of  the  Cir- 
cuit Courts  nor  in  the  Supreme  Court  approving  a  felony 
indictment  which  omitted  all  of  the  words  "feloniously", 
"willfully"  and  "unlawfully"  and  contained  merely  "know- 
ingly". The  courts  speak  of  "knowingly"  because  that  is 
the  only  one  of  those  four  words  which  is  contained  in  the 
statute  and  the  regulations.  But  elsewhere  in  the  decisions, 
if  the  actual  language  of  indictments  is  quoted,  we  find 
that  in  every  instance  the  words  "unlawfully"  or  "will- 
fully" appear  in  the  body  of  all  of  the  felony  indictments. 
More  often  the  words  are  "willfully",  "unlawfully"  and 
"knowingly".  Sometimes  all  four  appear,  i.  e.  "feloni- 
ously", "willfully",  "unlawfully"  and  "knowingly". 

Mr.  Justice  Reed  in  delivering  the  opinion  of  the  Court 
in: 

Bartchy  v.  United  States,  decided  June  7,  1943,  319 
U,  S.  484, 
states  in  the  opening  paragraph  of  that  opinion: 

"This  case  presents  the  question  of  the  sufBciency 
of  the  evidence  to  support  petitioner's  conviction  un- 
der Section  11  of  the  Selective  Training  and  Service 
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Act  and  the  regulations  made  thereunder  for  a  know- 
ing failure  to  keep  his  local  board  advised  of  the  ad- 
dress where  mail  would  reach  petitioner,  a  registrant 
under  the  Act.  .  .  .  Certiorari  was  granted  be- 
cause the  conviction  involved  an  interpretation  of  an 
important  regulation  under  the  Selective  Service  Act; 
318  U.  S.  754,  ante,  1129,  63  S.  Ct.  980." 

"With  the  approval  of  both  parties  and  the  Court, 
petitioner  was  tried  by  the  Court  without  a  jury  and 
upon  conviction  was  sentenced  to  imprisonment  for 
sixty  days.  The  Circuit  Court  of  Appeals  affirmed, 
one  judge  dissenting."     (Emphasis  supplied.) 

Mr.  Justice  Reed  does  not  mention  the  form  of,  nor 
quote  the  language  of,  the  body  of  the  Indictment,  prob- 
ably because  the  Court  concluded  to  reverse  the  conviction 
on  the  insufficiency  of  the  evidence. 

The  "one  judge  dissenting"  in  the  Circuit  Court  of  Ap- 
peals, 5th  Circuit,  Circuit  Judge  Hutcheson,  states  in  his 
vigorous  and  lucid  dissent  as  follows: 

"The  second  count  charged  that  the  defendant  was 
registered  with  Local  Draft  Board  No.  9  .  .  . 
(and)  .  .  .  that  it  was  his  duty  to  keep  the  draft 
board  advised  at  all  times  of  the  address  where  mail 
would  reach  him,  and  that,  in  violation  of  that  duty, 
he  knozvingly,  luillfnlly  and  feloniously  did  fail  and 
neglect  to  keep  the  local  draft  board  so  advised."  (Em- 
phasis supplied.) 

Bartchy  v.  United  States,  decided  December  23, 
1942  (C.  C.  A.  2nd),  132  F.  (2d)  348  at  page 
349, 

and  Circuit  Judge  Hutcheson  proceeds  in  his  dissenting 
opinion  at  page  349  to  say: 

"Defendant  demurred  to  the  indictment  and  each 
count  thereof.     The  demurrers  overruled,  he  pleaded 


not  guilty,  and  upon  his  request  with  the  approval  of 
the  Court  and  the  United  States  Attorney,  a  jury 
was  waived  and  all  questions  of  fact  as  well  as  law 
were  submitted  to  the  Court.  .  .  .  Appellant  is 
here  insisting  that  his  demurrer  to  count  two  of  the 
indictment  was  well  taken  and  that  that  count  should 
have  been  dismissed.  He  makes  the  further  insistence 
that,  the  evidence,  without  conflict,  every  fact  testified 
to  consistent  with  every  other  fact,  no  witnesses  dis- 
puting the  testimony  of  any  other,  the  facts  thus  dis- 
closed are  wholly  insufficient  to  establish  beyond  a 
reasonable  doubt  that  appellant  failed  to  keep  his  local 
draft  board  advised  at  all  times  of  the  address  where 
mail  would  reach  him.  I  think  it  clear  beyond  any 
possibility  of  doubt  both  that  the  second  count  of  the 
indictment  states  no  offense  and  that,  if  it  does,  the 
evidence  fails  to  establish  its  commission."  (Empha- 
sis supplied.) 

Judge  Hutcheson's  dissent  was  approved  by  the  Supreme 
Court  as  to  his  latter  expression,  to-wit:  "the  evidence 
fails  to  establish  its  Commission"  but  unfortunately  the 
Supreme  Court  is  silent  concerning  the  sufficiency  of  the 
second  count  of  the  indictment  which  the  petitioner  and 
Judge  Hutcheson  claimed  "states  no  offense."  The  Su- 
preme Court  tactfully  refrained  from  expressing  either  ap- 
proval or  disapproval  of  the  form  of  sufficiency  of  the  in- 
dictment. 

We  call  Judge  Hutcheson's  statement  to  the  attention 
of  this  court  to  illustrate  that  the  indictment  charged 
Bartchy,  the  petitioner,  with  criminal  intent  by  the  allega- 
tions "knoivingly",  "willfully"  and  "feloniously"  coupled 
with  the  allegations  of  fact.  Yet  a  first  reading  of  Mr. 
Justice  Reed's  very  first  paragraph  in  the  decision  of 
Bartchy  v.  United  States,  supra,  would  tend  to  mislead  a 
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person  into  believing  that  the  Bartchy  indictment  simply 
accused  Bartchy  of  "knowingly"  having  failed,  etc.  Where- 
as, in  truth  and  in  fact,  according  to  Judge  Hutcheson  all 
three  words,  "knoivingly" ,  "zvillfully"  and  "feloniously" 
were  a  part  of  the  body  of  that  indictment.  It  is  hoped 
that  a  certified  copy  of  the  indictment  in  the  Bartchy  case 
can  be  produced  by  the  Appellant  in  Court  at  the  hearing 
of  this  appeal. 

Judge  Hutcheson  further  states  in  the  same  dissenting 
opinion  at  p.  350: 

"The  Government,  the  District  Judge,  and  the  ma- 
jority considering  only  the  regulation,  'It  shall  be  the 
duty  of  each  Registrant  to  keep  his  local  board  advised 
at  all  times  of  the  address  where  mail  will  reach  him', 
and  failing  to  consider  it  as  a  whole,  fell  into  the  er- 
ror of  completely  misapprehending  its  meaning  and 
effect,  and  therefore,  of  assuming  that  the  regulation 
imposed  the  duty  of  keeping  the  Board  advised  from 
day  to  do  so  constituted  an  offense." 

The  Supreme  Court  does  not  adopt  that  language  of 
Judge  Hutcheson  but  at  page  489  of  the  Bartchy  decision 
states : 

"The  District  Court  and  the  Court  of  Appeals  con- 
cluded that  the  petitioner  had  not  shown  diligence  in 
keeping  the  board  advised  of  his  whereabouts  and  had 
affirmatively  endeavored  to  avoid  delivery  of  the  com- 
munication. We  do  not  think  either  of  these  infer- 
ences is  justified  by  the  record."  (Emphasis  supplied.) 

The  Supreme  Court  in  the  Bartchy  decision  concludes 
by  stating: 

"Petitioner  might  have  been  more  diligent  by  tele- 
phoning or  calling  at  the  union  at  intervals  between 
the  twenty-fifth  of  February  and  the  tenth  of  March 
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but  zve  conclude  that  he  zvas  justified  in  relying  upon 
the  efficiency  of  this  experienced  organisation  to  ad- 
vise him  of  the  arrival  of  the  notice.  Reversed."  (Em- 
phasis supplied.) 

Following  the  reversal  by  the  Supreme  Court  the  re- 
ports are  silent  as  to  any  further  attempted  prosecution 
of  Mr.  Bartchy.  Probably  the  indictment  was  dismissed 
and  the  registrant  allowed  to  accept  voluntary  induction 
into  the  armed  forces  of  the  United  States. 

In  U.  S.  V.  Cruikshank  (92  U.  S.  542,  557,  558,  23  L. 
ed.  588)  the  Supreme  Court  said: 

"In  criminal  cases,  prosecuted  under  the  laws  of 
the  United  States,  the  accused  has  the  constitutional 
right  'to  be  informed  of  the  nature  and  cause  of  the 
accusation.'  Amend.  VI.  In  U.  S.  v.  Mills,  7  Pet. 
142,  this  was  construed  to  mean,  that  the  indictment 
must  set  forth  the  offense  'with  clearness  and  all  nec- 
essary certainty,  to  apprise  the  accused  of  the  crimes 
with  which  he  stands  charged;'  and  in  U.  S.  v.  Cook, 
17  Wall.  174,  that  'every  ingredient  of  which  the  of- 
fense is  composed  must  be  accurately  and  clearly  al- 
leged.' It  is  an  elementary  principle  of  criminal  plead- 
ing, that  where  the  definition  of  an  offense,  whether  it 
be  at  common  law  or  by  statute,  'includes  generic 
terms,  it  is  not  sufficient  that  the  indictment  shall 
charge  the  offense  in  the  same  generic  terms,  as  in 
the  definition;  but  it  must  state  the  species, — it,  mitst 
descend  to  particulars.'  (1  Arch.  Cr.  Pr.  and  PL, 
291.)  The  object  of  the  indictment  is,  first,  to  fur- 
nish the  accused  with  such  a  description  of  the  charge 
against  him  as  will  enable  him  to  make  his  defense, 
and  avail  himself  of  his  conviction  or  acquittal  for 
protection  against  a  further  prosecution  for  the  same 
cause;  and,  second,  to  inform  the  court  of  the  facts 
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allegfed.  so  that  it  may  decide  whether  they  are  suffi- 
cient in  law  to  support  a  conviction,  if  one  should  be 
had.  For  this,  facts  are  to  he  stated,  not  conclusions 
of  lazv  alone.  A  crime  is  made  up  of  acts  and  intent; 
and  these  must  be  set  forth  in  the  indictment,  with 
reasonable  particularity  of  time,  place  and  circum- 
stances/' 

"It  is  a  crime  to  steal  goods  and  chattels;  but  an 
indictment  would  be  bad  that  did  not  specify  zvith 
some  degree  of  certainty  the  articles  stolen.  This, 
because  the  accused  must  be  advised  of  the  essential 
particulars  of  the  charge  against  him,  and  the  court 
must  be  able  to  decide  zvhether  tlie  property  taken  was 
such  as  was  the  subject  of  larceny."  (Emphasis  sup- 
plied.) 

As  stated  in  U.  S.  v.  Crnikshank,  supra,  "It  is  not  suf- 
ficient that  the  indictment  shall  charge  the  offense  in  the 
same  generic  terms  as  in  the  definition;  but  it  must  state 
the  species, — it  must  descend  to  particidars."  There  is  no 
allegation  in  Count  Two  of  this  indictment  to  inform  the 
defendant  that  he  is  accused  of  failing  to  furnish  a  new 
address  subsequent  to  his  registration  with  the  local  board. 
As  far  as  the  allegations  in  the  indictment  are  concerned, 
he  may  have  furnished  a  chain  of  new  addresses,  as  in  the 
Bartchy  case.  The  United  States  Attorney  was  certainly 
in  possession  of  the  facts  prior  to  the  drafting  of  the  in- 
dictment. If  these  facts  indicated  that  the  defendant, 
Kenton  George  Schultz,  "willfully"  attempted  to  delay 
his  induction  into  the  armed  forces  of  the  United  States 
by  a  scheme,  either  of  giving  false  addresses,  or  of  no  ad- 
dresses at  all,  then  he  should  have  been  accused  accordingly. 
The  indictment  should  have  included  some  of  these  facts 
or,  if  the  pleader  preferred  to  use  legal  conclusions,  then 
he  should  have,  at  least,  inserted  the  word  "willfully".     It 


—12— 

is  for  that  reason  that  felony  pleadings  have  contained  the 
words  "feloniously",  "willfully",  "unlawfully"  and  often 
other  legal  conclusions  in  addition  to  detailed  facts  as  to 
time,  place  and  circumstances.  Such  allegations  accuse  the 
defendant  of  criminal  intent.  All  of  these  allegations  are 
often  contained  in  felony  indictments  in  addition  to  the 
simple  recitation  of  the  language  of  the  statute  creating 
the  oifense. 

We  truly  believe,  and  we  contend,  that  the  omission  of 
the  word  "unlawfully"  in  the  second  count  of  the  indict- 
ment, after  it  was  used  twice  in  the  first  count  of  the  in- 
dictment, must  have  been  an  omission  by  oversight  or  a 
mistake  of  the  typist.  We  do  not  think  that  the  United 
States  Attorney  deliberately  included  the  word  "unlaw- 
fully" twice  in  the  first  count  of  the  indictment  and  then 
with  deliberation  studiously  avoided  its  use  in  the  second 
count.  However,  if  the  Government  should  take  the  posi- 
tion that  the  word  was  omitted  purposely,  then  it  is  an  in- 
dication of  a  plan  on  the  part  of  the  pleader  to  avoid  his 
duty  to  descend  to  particulars  with  allegations  of  fact 
which  could  replace  the  usual  legal  conclusions  "willfully" 
and  "unlawfully".  If  the  Government  takes  that  position, 
it  would  indicate  that  the  Government  elected  to  dismiss 
the  first  count  of  the  indictment  and  to  rely  upon  the  sec- 
ond count  because  it  became  easier  to  convict  with  the 
word  "unlawfully"  omitted.  The  word  "unlawfully"  may 
be  the  equivalent  of  the  word  "willfully". 

Certainly  doing  a  thing  "knowingly  and  willfully"  im- 
plies not  only  knowledge  of  the  thing  but  a  determination 
with  an  evil  intent  to  do  it  or  to  omit  doing  it. 

Hiatt  V.  Tomlinson,  100  Neb.  51,  158  N.  W.  383, 

384. 
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With  respect  to  liability  for  punishment  for  contempt, 
doing  or  omitting  to  do  a  thing  "knowingly  and  willfully" 
implies  not  only  a  knowledge  of  the  thing,  but  a  determina- 
tion with  a  bad  intent  to  do  it  or  to  omit  doing  it. 

State  ex  rel.  Grove  v.  Grove,  158  Oregon  635,  77 
P.  (2d)  430,  432. 

The  court  in  the  "per  curiam"  opinion  of : 

United  States  v.  Trypuc,  decided  June  11,  1943  (C. 
C.  A.  2nd),  136  F.  (2d)  900, 

at  page  901  says : 

"But  an  examination  of  the  charge  convinces  us 
that  the  issue  whether  the  appellant  'knowingly'  failed 
to  keep  the  board  advised  of  an  address  where  mail 
would  reach  him  was  not  properly  submitted  to  the 
jury." 

The  fact  is  that  in  the  very  same  opinion  it  becomes 
crystal  clear  (first  paragraph)  that  the  indictment  in  that 
case  contained  the  word  "unlawfully"  as  well  as  "know- 
ingly". 

"The  indictment  charged  that  being  under  such  duty,  the 
appellant  did  'unlawfully  and  knowingly'  fail  and  neglect 
to  perform  it."  United  States  v.  Trypuc  {supra).  The 
conviction  in  the  Trypuc  case  was  reversed  upon  the  au- 
thority of  Bartchy  v.  United  States  (supra). 

The  conviction  obtained  under  the  second  count  in  the 
instant  case  without  a  correct  and  requisite  allegation  of 
criminal  intent  is  erroneous  and  in  violation  of  Amend- 
ment VI  of  the  Constitution. 
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Conclusion. 

It  is  true  that  criminal  pleadings  in  the  United  States 
courts  are  being  simplified  from  time  to  time,  or  perhaps 
they  are  being  "streamlined".  No  defendant  can  quarrel 
with  the  Government  over  a  simplified  or  a  "streamlined" 
indictment  provided  the  indictment  contains  allegation  of 
facts  lucidly,  succinctly  and  completely  stated  which  ac- 
cuse and  inform  him  fully  of  the  "nature  and  cause  of  the 
accusation".  With  respect  to  simplified  criminal  pleadings, 
however,  it  is  well  to  recall  to  mind  the  words  of  Mr. 
Justice  Bradley  in  deciding  the  case  of  Boyd  v.  U.  S.,  116 
U.  S.  616,  29  L.  Ed.  746  at  p.  752,  where  he  declared: 

"It  may  be  the  obnoxious  thing  in  its  mildest  and 
least  repulsive  form;  but  illegitimate  and  unconstitu- 
tional practices  get  their  first  footing  in  that  way, 
namely:  by  silent  approaches  and  slight  deviations 
from  legal  modes  of  procedure.  This  can  only  be  ob- 
viated by  adhering  to  the  rule  that  constitutional  pro- 
visions for  the  security  of  'persons  and  property  should 
be  liberally  construed.  .  .  .  It  is  the  duty  of  the 
courts  to  be  watchful  for  the  constitutional  rights  of 
the  citizen,  and  against  any  stealthy  encroachments 
thereon.  Their  motto  should  be  'obsta  principiis'." 
(Emphasis  supplied.) 

The  Latin  phrase  "obsta  principiis"  was  uttered  almost 
nineteen  centuries  ago  by  the  Roman  poet  Ovid.  The 
present  day  English  equivalent  probably  is  "Withstand  Be- 
ginnings". 

Before  we  begin  to  attempt  in  the  United  States  Courts 
to  plead  criminal  intent  with  one  single  legal  conclusion, 
"knowingly",  without,  in  addition,  descending  to  particu- 
lars and  alleging  facts  as  to  the  circumstances  of  the  al- 
leged criminal  act,  we  should  apply  soberly  the  motto: 
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"obsta  principiis".  Surely  it  was  not  the  intention  of  the 
Congress  in  passing  the  Selective  Training  and  Service 
Act  of  1940  to  create  felons  but  to  mobilize  a  military 
force  in  defense  of  our  beloved  country.  Citizens  must 
not  be  permitted  to  lose  their  civil  rights  and  become 
branded  as  common  felons  simply  to  uphold  simplified  or 
"streamlined"  indictments  which  wholly  fail  to  state  any 
offense.  Let  all  of  us  "withstand  beginnings"  in  the  dis- 
integration of  Constitutional  rights  by  discharging  our 
Constitutional  duties. 

No  man,  under  our  Constitution,  is  guilty  of  a  felony 
unless  he  has  acted  with  an  exercise  of  his  free  will  and 
has  "willfully"  committed  a  felonious  crime.  Consequently, 
the  felony  indictments  in  the  United  States  Courts  have 
uniformly  contained,  at  the  very  least,  the  legal  conclusion 
"willfully"  or  its  equivalent  by  a  recitation  of  facts.  Acts 
alone  are  not  in  themselves  sufficient.  The  Acts  must  be 
accompanied  by  accusations  of  criminal  intent.  It  must 
appear  in  the  body  of  a  felony  indictment  that  the  accused 
acted  with  criminal  intent  or  with  a  wicked  or  bad  purpose. 

The  District  Court  erred  in  denying  the  Motion  in  Ar- 
rest of  Judgment.  The  judgment  and  sentence  was  based 
upon  the  fatally  defective  and  insufficient  second  count  of 
the  indictment.  No  criminal  intent  is  pleaded  therein  either 
by  legal  conclusion  or  by  recitation  of  facts  to  show  crim- 
inal intent  or  a  wicked  or  bad  purpose. 

Yet  the  appellant  faces  eighteen  months  in  an  institution 
of  the  penitentiary  type. 

The  judgment  should  be  reversed. 

Respectfully  submitted, 

Maurice  Norcop, 
Attorney  for  Appellant, 


APPENDIX. 

Section  11  of  the  Selective  Training  and  Service  Act 
punishes  with  a  maximum  of  five  years  imprisonment  and 
a  fine  of  not  more  than  $10,000.00  "any  person  .  .  . 
who  in  any  manner  shall  knowingly  fail  or  neglect  to  per- 
form any  duty  required  of  him  under  or  in  the  execution 
of  this  Act,  or  rules  or  regulations  made  pursuant  to  this 
Act.  .  .  ."  (September  16,  1940),  54  Stat.  885,  894, 
c.  720,  50  USCA  Appx.  311,  11  FCA  title  50,  Appx.  5,  11. 

The  regulation  involved  provides:  "Section  641.3 
Communication  by  mail.  It  shall  be  the  duty  of  each  reg- 
istrant to  keep  his  local  board  advised  at  all  times  of  the 
address  where  mail  will  reach  him.  The  mailing  of  any 
order,  notice,  or  blank  form  by  the  local  board  to  a  regis- 
trant at  the  address  last  reported  by  him  to  the  local  board 
shall  constitute  notice  to  him  of  the  contents  of  the  com- 
munication, whether  he  actually  receives  it  or  not."  6  Fed. 
Reg.  6851-52." 
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United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


B      Kenton  George  Schultz, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLEE'S   BRIEF. 


Jurisdiction. 

Appellant  was  indicted  under  Section  11  of  the  Se- 
lective Training  and  Service  x\ct  of  1940,  54  Stat.  885 
(•50  U.  S.  C.  App.  311)  [R.  2-4].^  The  District  Court 
had  jurisdiction  under  Section  24  of  the  Judicial  Code 
(28  U.  S.  C.  41(2)).  Judgment  was  entered  on  October 
23,  1945  [R.  9-10].  Notice  of  appeal  was  filed  on  Oc- 
tober 25,  1945  [R.  10-11].  This  Court  has  jurisdiction 
under  Section  128  of  the  Judicial  Code  (28  U.  S.  C.  225). 


^The  references  preceded  by  "R"  are  to  the  printed  record  on 
appeal. 
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Statute   and   Regulation    Involved. 

Section  11  of  the  Selective  Training  and  Service  Act  of 
1940  (50  U.  S.  C.  App.  311),  provides  in  part: 

"Any  person  *  *  *  who  in  any  manner  shall  know- 
ingly fail  or  neglect  to  perform  any  duty  required  of 
him  under  or  in  execution  of  this  Act,  *  *  *  shall, 
upon  conviction  in  the  District  Court  of  the  United 
States  having  jurisdiction  thereof,  be  punished  by 
imprisonment  for  not  more  than  five  years  or  a  fine 
of  not  more  than  $10,000.00,  or  by  both  such  fine 
and  imprisonment.   *   *   *" 

Section  641.3  of  the  Selective  Service  Rules  and  Regu- 
lations promulgated  under  the  Act  provides  in  part: 

"It  shall  be  the  duty  of  every  registrant  to  keep 
his  local  board  advised  at  all  times  of  the  address 
where  mail  will  reach  him.  *  *  *" 

Statement  of  the  Case. 

Appellant  was  indicted  in  the  United  States  District 
Court  for  the  Southern  District  of  California,  Northern 
Division,  on  about  July  11,  1945,  in  two  counts,  charging 
violations  of  the  Selective  Training  and  Service  Act  of 
1940  (supra)  [R.  2-4],  herein  called  the  Act,  in  that  he 
(a)  had  failed  to  report  for  induction  into  the  Armed 
Forces  as  ordered  by  his  draft  board  [R.  2-3],  and  (b) 
had  failed  to  keep  his  local  draft  board  advised  of  his 
address  [R.  3-4],  thereby  knowingly  failing  to  perform 
duties  required  of  him  by  the  Act  and  rules  and  regula- 
tions promulgated  under  it. 


Count  1  of  the  indictment  was  dismissed  prior  to  trial 
[R.  5].^ 

Appellant  was  then  tried  before  the  District  Court  judge 
and  a  jury  upon  Count  2  of  the  indictment,  and  was 
found  guilty  by  the  jury  as  to  that  count    [R.  9].^ 

Following  denial  of  appellant's  motion  in  arrest  of 
judgment,  on  October  23,  1945,  the  District  Court  sen- 
tenced appellant  to  imprisonment  for  a  term  of  18 
months  [R.  4-5,  8-10]. 

Appellant  filed  a  notice  of  appeal  and  grounds  of  ap- 
peal on  October  26,  1945  [R.  10-11],  and  an  assignment 
of  errors  on  January   11,    1946    [R.    12]. 

Questions  Presented. 

The  sole  issues  before  this  Court  are  (1)  whether  it  is 
a  violation  of  the  Act  for  a  registrant  to  knowingly  fail 
to  keep  his  local  draft  board  advised  at  all  times  of  the 
address  where  mail  will  reach  him,  and  (2)  whether 
Count  2  of  the  indictment  sufficiently  states  such  an  of- 
fense under  the  Act. 


^Appellant  objected  to  the  dismissal  of  Count  1,  and  also  en- 
tered an  exception    [R.   5.] 

^The  record  on  appeal  does  not  indicate  what  plea  was  entered 
by  appellant  to  the  indictment.  The  record  is  also  incomplete 
in  other   respects. 


ARGUMENT. 

Appellant  argues  in  effect  (a)  that  under  the  Act  a 
registrant  has  committed  no  violation  by  failing  to  keep 
his  local  draft  board  advised  at  all  times  of  the  address 
where  mail  will  reach  him  (A.  B.  3-5),'*  and  (b)  that 
Count  2  of  the  indictment  does  not  state  such  an  offense 
under  that  Act  (A.  B.  6-14). 

Both   contentions   are   patently   without   merit. 

A. 

Little  need  be  said  in  answer  to  the  appellant's  con- 
tention (A.  B.  3-5)  that  his  failure  to  keep  his  local 
draft  board  advised  at  all  times  of  his  address,  is  not  a 
crime. 

The  statute  expressly  makes  it  a  crime  for  any  person 
in  any  manner  to  "knowingly  fail  or  neglect  to  perform 
any  duty  required  of  him  under  or  in  execution  of  this 
Act  or  rules  or  regulations  made  pursuant  to  this 
Act  *  *  *." 

Regulation  641.3   specifically  provides   that: 

"It  shall  be  the  duty  of  every  registrant  to  keep 
his  local  board  advised  at  all  times  of  the  address 
where  mail  will  reach  him." 

The  Supreme  Court  and  other  courts  have  indicated 
that  failure  to  comply  with  this  specific  provision  is  a 
crime  under  the  Act.  See  c.  g.,  Bartchy  v.  United  States, 
319  U.   S.   484,   reversing   the   decision   below   on   other 


^The  references  preceded  by  '"A.  B."  are  to  the  appellant's  brief. 
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grounds  (see  infra,  p.  8) ;  Bart  city  v.  United  States, 
132  F.  (2d)  348  (C.  C.  A.  5);  United  States  v.  Trypuc, 
136  F.  (2d)  900.  901  (C.  C.  A.  2);  United  States  v. 
Hoffman,   137  F.   (2d)   416,  419   (C.   C   A.  2).' 

Appellant's  contentions  in  this  respect  are  clearly  with- 
out substance. 

B. 

Appellant  asserts  (A.  B.  6-14)  that  Count  2  of  the 
indictment  does  not  sufficiently  charge  the  offense  of 
which  he  was  convicted.  Appellant's  entire  argument  in 
this  respect  is  predicated  upon  his  assertions  that  it  is 
not  sufficient  to  allege  in  an  indictment  under  the  Act 
that  the  defendant  "knowingly"  failed  to  perform  the 
duty  required  of  him  under  that  statute.  According  to 
appellant,  the  indictment  should  have  alleged  in  addition 
that  he  had  acted  or  failed  to  act  "unlawfully,"  "wil- 
fully," and  "feloniously." 

This  contention  is  patently  baseless. 


^It  should  be  noted  at  this  point  that  almost  all  of  appellant's 
argument  in  this  connection,  beginning  in  the  middle  of  page  3 
and  continuing  thereafter  to  line  8  from  the  bottom  on  page  5, 
of  his  brief,  has  been  lifted  practically  verbatim  from  Judge  Hutch- 
eson's  dissenting  opinion  in  Bartchy  v.  United  States,  132  F.  (2d) 
348,  349  (C.  C.  A.  5),  which  we  discuss  more  fully  below  (p. 
8,  infra).  Although  the  majority  decision  was  later  reversed 
by  the  Supreme  Court  because  of  the  lack  of  substantial  evidence 
to  support  the  verdict,  the  majority's  holding  that  it  is  a  violation 
of  the  Selective  Training  and  Service  Act  of  1940  for  a  registrant 
to  fail  to  keep  his  draft  board  advised  of  his  address,  was  nonethe- 
less upheld. 

Manifestly  it  is  wholly  improper  for  appellant  to  seek  to  foist 
upon  this  Court  a  dissenting  opinion  rejected  in  that  respect  by 
the  Supreme  Court. 


It  is  established  law,  requiring  no  citation  of  authorities, 
that  a  statutory  offense  may  be  charged  in  an  indictment 
in  the  language  of  the  statute.^ 

As  this  Court  in  part  pointed  out  in  Znsiak  v.  United 
States,  119  F.  (2d)  140,  141  (C.  C.  A.  9),  which  involved 
a  criminal  prosecution  under  Section  11  of  the  Selective 
Training  and  Service  Act  of  1940,  the  same  as  in  this 
case: 

"Section  11,  50  U.  S.  C.  A.  §311,  provides  that 
any  person  who  knozvingly  evades  registration  or 
fails  or  neglects  to  perform  any  duty  devolving  upon 
him  under  the  Act  or  the  regulations,  shall,  upon  con- 
viction of  such  offense,  be  subject  to  fine  or  impris- 
onment, or  both."      (Italics  ours.) 

In  Moore  v.  United  States,  128  F.  (2d)  974  (C.  C.  A. 
5),  the  defendant  was  indicted  and  convicted  for  "know- 
ingly hindering  and  interfering  by  force  and  violence 
with  the  administration  of  the  Selective  Training  and 
Service  Act  of  1940"  (p.  975),  the  same  statute  as  in 
the  instant  case  except  that  the  prosecution  was  under  a 
different  section;  that  section,  however,  also  makes  it  a 
crime  for  an  individual  to  act  "knowingly"  in  the  pro- 
scribed manner  (see  50  U.  S.  C.  App.  311).  In  over- 
ruling the  arguments  of  the  appellant  Moore,  the  Court 
in  that  case  stated,  with  specific  reference  to  Moore's 
contention  that  his  demurrer  to  the  indictment  should  be 
sustained. 

"The  function  of  an  indictment  is  to  apprise  a  de- 
fendant fully  and  clearly  of  the  nature  and  extent  of 


•■•See,   e.g..  Lcdbettcr  v.    United  States.    170  U.   S.   606;   Taran 
V.   United' States,  88  F.    (2d)    54,  56   (C.  C.  A.  8). 
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the  charges  made  against  him,  so  that  he  will  be  en- 
abled to  make  his  defense,  and,  after  judgment,  plead 
the  judgment  in  bar  of  further  prosecution  for  the 
same  offense.  This  indictment  followed  the  language 
of  the  statute  painstakingly,  and  particularized  with 
exactness  the  acts  relied  upon  to  sustain  the  charge. 
It  is  difficult  to  conceive  how  the  indictment  could 
more  lucidly  have  advised  the  defendant  of  the  pre- 
cise crime  charged,  or  in  what  way  it  might  have 
been  misleading,  and  we  thing  the  demurrer  to  the 
indictment  was  properly  overruled." 

See  also  United  States  v.  Colliira,  139  F.   (2d)   345   (C. 
C.  A.  2),  also  a  case  under  this  Act. 

In  Bartchy  v.    United  States,    U2   F.    (2d)    348,   the 
majority  opinion  in  part  held  that: 

"Appellant,  a  registrant  under  the  Selective  Train- 
ing and  Service  Act  of  1940,  U.  S.  C.  A.  Appendix, 
§  301,  et  seq.,  was  found  guilty  of  knowingly  fail- 
ing to  keep  his  local  draft  board  advised  at  all  times 
of  the  address  where  mail  would  reach  him,  in  vio- 
lation of  Section  11  of  the  Act.  The  only  decisive 
question  is  whether  there  was  substantial  evidence 
to  support  the  finding  of  the  court  below,  the  case 
having  been  tried  without  a  jury. 

"Article  641.3  of  the  selective  service  regulations, 
promulgated  under  Section  10  of  the  Selective  Train- 
ing and  Service  Act  of  1940,  places  an  affirmative 
duty  upon  every  registrant  under  the  Act  to  keep 
his  local  draft  board  advised  at  all  times  of  the 
address  where  mail  will  reach  him.  The  finding  of 
the  court  below  that  appellant  failed  in  the  discharge 
of  his  duty  is  supported  by  substantial  evidence." 


Judge  Hutcheson  in  a  dissenting  opinion  relied  upon 
heavily  by  appellant  (A.  B.  3-5),  in  effect  held  that  the 
activities  of  the  defendant,  even  if  accepted  as  found  by 
the  District  Court,  would  not  constitute  a  violation  of 
the  Act  within  the  meaning  of  the  section  in  question, 
and  further  held  that  the  evidence  was  not  sufficient  to 
support  a  finding  of  guilty,  even  if  the  acts  would  con- 
stitute such  a  violation. 

The  Supreme  Court,  however,  in  reversing  (319  U.  S. 
484)  the  majority  opinion  of  the  Circuit  Court  in  the 
Bartchy  case,  did  so  wholly  upon  the  basis  of  insufficiency 
of  the  evidence.  In  doing  so,  morever,  the  Supreme  Court 
clearly  indicated  that  under  that  statute  a  registrant  is 
guilty  of  an  offense  if  it  is  merely  shown  that  he  "know- 
ingly" failed  or  neglected  to  keep  his  local  board  advised 
at  all  times  of  the  address  where  his  mail  will  reach  him. 

It  is  obvious,  therefore,  that  Judge  Hutcheson's  dis- 
senting opinion  can -in  nowise  aid  this  Court  in  its  de- 
termination in  this  case,  and  that  appellant's  heavy  re- 
liance upon  that  opinion  merely  tends  to  accent  the  utter 
lack  of  any  judicial  or  rational  support  for  his  conten- 
tions along  the  lines  which  he  offered  here.^ 


"It  should  be  noted  at  this  point  that  the  appellant  in  this  case 
has  made  no  issue  of  the  sufficiency  of  the  evidence,  upon  which 
he  was  found  guilty  by  a  jury.  The  appellant  is,  therefore,  in  no 
position  now  to  raise  any  question  which  is  bottomed  in  any  re- 
spect upon  the  evidence  or  the  facts  in  this  case.  In  the  present 
posture  of  this  case  and'  the  record  on  appeal,  it  must  be  conclusively 
presumed  by. this  Court  that  the  evidence  in  this  case  fully  supports 
the  strongest  possible  case  from  the  Government's  standpoint,  and 
that  the  appellant  committed  the  most  flagrant  violation  possible 
under  the  Act  which  could  be  established  under  the  indictment  in 
this  case.  As  a  result,  no  proposition  of  law  which  is  to  be 
tested  by  the  sufficiency  or  the  totality  of  the  evidence  can  be 
applied  to  this   case  in  favor  of  appellant. 
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Moreover,  Judge  Hutcheson,  after  the  Supreme  Court 
decided  this  case,  changed  his  mind  upon  the  question  of 
a  registrant's  guiU  under  the  Act  where  he  fails  to  keep 
his  local  board  ad\ised  of  his  address.  Stutnpf  v.  San- 
ford,  145  F.  (2d)  270  (C.  C.  A.  5),  cert,  denied,  65  S. 
Ct.  1012.« 

The  opinion  of  the  Second  Circuit  in  United  States  v. 
Trypiic,  136  F.  (2d)  900.  mentioned  by  appellant  (A.  B. 
13),  is  likewise  of  no  aid  to  him.  In  that  case  the  Court, 
in  reversing  the  judgment  of  conviction  below,  held  that 
the  issue  of  whether  the  appellant  "knowingly"  failed  to 
keep  his  local  board  advised  of  his  address,  had  not  been 
properly  submitted  to  the  jury.  We  concede  that  if  the 
District  Court  in  this  case  had  failed  to  submit  such  an 
issue  to  the  jury,  a  serious  question  would  be  presented 
on  appeal.  However,  there  is  nothing  in  this  case  to 
indicate  that  this .  issue  had  not  been  properly  submitted 
below.  And  while  appellant  seeks  to  strain  the  holding 
in  the  Trypiic  case  to  support  his  contention  that  the 
indictment  must  contain  other  terms  besides  "knowingly," 
examination  of  that  decision  reveals  that  appellant's  argu- 


^Judge  Hutcheson  in  that  case  states : 

"The  contentions,  overruled  by  the  District  Judge  and 
urged  here,  are  that  it  is  no  offense  against  the  law  to  fail 
to  notify  the  local  board  of  a  change  of  address. 

"That  a  registrant's  ■wilfully  failing  to  keep  his  local  board 
advised  of  a  change  of  address  is  a  crime,  we  held  in  Bartchy 
V.  U.  S..  5  Cir.,  132  F.  (2d)  348,  reversed  for  lack  of  sufficient 
evidence,  319  U.  S.  484,  63  Sup.  Ct.   1206,  87  L.  Ed.   1534." 

It  is  obvious  that  Judge  Hutcheson's  use  of  the  word  "wilfully" 
in  this  case  is  an  inadvertance ;  he  plainly  meant  "knowingly." 


—la- 
ment in  this  connection  again  is  without  substance.     As 
the  Court  says  in  that  case   (at  page  901): 

"*  *  *  But  an  examination  of  the  charge  con- 
vinces us  that  the  issue  zvhether  the  appellant  'know- 
ingly' failed  to  keep  the  board  advised  of  an  address 
zvhere  mail  would  reach  him  was  not  properly  sub- 
mitted to  the  jury.  *  *  *  Not  every  failure  to  per- 
form a  duty  imposed  by  the  statute  or  regulations 
is  made  criminal;  only  a  person  'ivho  shall  know- 
ingly fail  or  neglect'  his  duty  is  to  he  punished." 
(Italics   ours.) 

See  also,  United  States  v.  Hoffman,  137  F.  (2d)  416, 
419  (C.  C.  A.  2),  to  the  same  general  effect. 

Manifestly,  under  the  Selective  Training  and  Service 
Act  of  1940  an  offense  is  properly  stated  when  the  indict- 
ment charges  that  a  defendant  "knowingly"  failed  or 
neglected  to  perform  an  act  required  of  him;  the  terms 
"wilfully,"  "feloniously"  or  "unlawfully"  are  wholly  un- 
necessary and  are  properly  omitted  from  such  an  indict- 
ment. And  support  for  the  latter  proposition  is  found 
in  the  authorities  which  appellant  himself  cited  and  quot- 
ed in  his  "authorities  in  support  of  motion"  in  arrest  of 
judgment  [R.  6],  filed  by  him  below.  Thus,  quoting 
from  appellant's  "authorities": 

"The  general  rule  is  that  the  term  'wilfully'  can- 
not be  omitted   from  an  indictment  ivhen   the   term 
is  part  of  a  statutory  definition."     (Italics  ours.) 
Wharton's   Criminal   Procedure    (10th   Ed.),   Vol. 

1,  §§    285  and  318; 
Riunley   v.    United   States,    293    Fed.    532    at    p. 
547"  [7]. 

"*  *  *  The  indictments  charged  in  part  that  these 
defendants    well    knowing    the    premises    aforesaid, 
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unlawfully    did    'knowing-Iy'    act.      This    amounts    to 
an  alleviation  of  unlawful   intent." 

United  States  v.  Altman,  8  Fed.  Supp.  880  at  884. 

"*  *  *  and  it  is  also  generally  held  that  words 
which  import  an  exercise  of  the  will,  such  as  'fe- 
loniously' and  'unlawfully'  will,  supply  the  place  of 
the  word  'wilfully.'  " 

''*  *  *  Where  the  facts  alleged  necessarily  import 
wilfulness,  the  failure  to  use  the  word  is  not  fatal 
to  the  indictment." 

Van  Gcsner  v.  United  States,  153  Fed.  46. 

Of  course,  it  need  hardly  be  mentioned,  that  the  mere 
fact  that  some  indictments  contain  a  complete  collection 
of  the  terms  which  appellant  argues  are  essential  in 
every  case,  is  no  test  of  their  essentiality.  The  question 
is  merely  what  is  actually  required  in  an  indictment,  not 
how  much  can  be  included.  See,  e.  g.,  also  Bannon  v. 
United  States,  156  U.  S.  464;  Myres  v.  United  States, 
256  Fed.  779  (C.  C.  A.  5) ;  Bowen  v.  Johnson,  97  F.  (2d) 
860  (C.  C.  A.  9),  aff'd.,  306  U.  S.  17;  Howenstine  v. 
United  States,  263  Fed.  1  (C.  C.  A.  9);  Rumley  v. 
United  States,  293  Fed.  532  (C.  C.  A.  2),  cert.  den. 
363  U.  S.  713. 

Here,  as  in  the  Zuziak  case,  supra; 

"It  is  obvious  that  the  indictment  fully  informed 
the  accused  of  the  nature  of  the  charge  so  as  to 
enable  him  to  prepare  any  defense  he  might  have. 
That  is  the  office  of  an  indictment  and  nothing  more 
specific  in  the  matter  of  form  is  required  of  it.  18 
U.  S.  C.  A.  §  556.  The  indictment  states  an  of- 
fense under  the  statute." 
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Conclusion. 

The  acts  charged  in  the  indictment  constitute  an  of- 
fense under  the  Act.  The  indictment  sufficiently  charges 
such  an  offense.  Appellant  was  found  guilty  by  a  jury, 
and  no  reason  appears  for  disturbing  the  jury's  verdict 
or  the  judgment  below.  The  judgment  should  be  af- 
firmed. 

Respectfully   submitted, 

Charles  H.  Carr, 

United  States  Attorney, 

James   M.   Carter, 
Assistant  United  States  Attorney, 

William   Strong, 
Special  Assistant  to  tlie  United  States  Attorney, 

Mildred   L.   Kluckhohn, 
Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Di- 
vision 

Civil  Action  No.  2863-P.H.— Civ. 

SECURITIES  AND  EXCHANGE  COMMIS- 
SION, 


Applicant, 


vs. 


THE  PENFIELD  COMPANY  OF  CALIFOR- 
NIA, 

Respondent. 

AFFIDAVIT  IN  SUPPORT  OF  RULE  TO 
SHOW  CAUSE  WHY  A.  W.  YOUNG,  SEC- 
RETARY-TREASURER, PENFIELD  COM- 
PANY OF  CALIFORNIA,  SHOULD  NOT 
BE  ADJUDGED  IN  CONTEMPT 

State  of  California, 
County  of  Los  Angeles — ss. 

Charles  R.  Burr,  being  first  duly  sworn,  does  on 
oath  depose  and  say  that : 

I. 

On  April  13,  1943,  there  was  filed  in  this  Court  by 
the  Applicant  (hereinafter  referred  to  as  the  Com- 
mission) a  document  entitled  "Application  for  Or- 
der to  Require  Witness  to  Aj^pear  and  Produce 
Documentary  Evidence,"  wliich  recited,  among 
other  things,  that  the  Commission  had  on  May  14, 
1942,  pursuant  to  Section  20(a)  of  the  Securities 
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Act  of  1933,  as  amended  (15  U.S.C.  77t(a)),  or- 
dered that  an  investigation  be  made  as  to  the  facts 
and  circumstances  concerning  possible  violations 
by  Bourbon  Sales  Company  and  others  of  Sections 
5(a)  and  17(a)  (18  U.S.C.  §  77(e)  and  77(q))  of 
said  Act.  The  application  [2]  further  alleged  that 
the  Commission,  on  April  8,  1943,  amended  its  or- 
der of  May  14,  1942,  by  extending  the  investigation 
to  also  cover  facts  and  cii-cumstances  concerning 
alleged  violations  by  Penfield  Company  of  Califor- 
nia of  the  aforementioned  Sections  of  the  Act.  It 
was  further  alleged  that  the  said  Commission  or- 
ders of  May  14,  1942,  and  April  8,  1943,  pursu- 
ant to  the  provisions  of  Section  19(b)  of  said  Act 
(15  U.S.C.  77(s)  (b)),  appointed  officers  for  the 
purpose  of  that  investigation  and  empowered  them 
to  administer  oaths  or  affirmations,  subpoena  wit- 
nesses, comj^el  their  attendance,  and  require  the 
production  of  any  books,  papers,  correspondence, 
memoranda,  and  records  deemed  relevant  to  the 
inquiry. 

II. 
It  was  further  alleged  in  said  Application  that, 
pursuant  to  the  powers  and  duties  arising  from  the 
aforementioned  Commission  orders,  C.  J.  Oden- 
weller,  Jr.,  a  duly  designated  officer  of  the  Com- 
mission, thereafter  caused  to  be  issued  a  subpoena 
duces  tecum  requiring  the  production  before  him 
of  certain  described  books  and  records  of  the  Pen- 
field  Company  of  Cahfornia,  at  1737  United  States 
Post  Office  and  Courthouse  Building,  Los  Angeles, 
California,  on  the  lOth  day  of  April,  1943,  at  10:00 
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o'clock  A.M.,  and  that  service  of  said  subpoena  was 
made  on  April  10,  1943,  by  personal  delivery  of  a 
duplicate  original  thereof  to  the  Attorney  for  the 
Penfield  Company  of  California,  who  agreed  to  ac- 
cept service  for  said  company. 

III. 

It  was  further  alleged  in  said  Application  that 
the  Penfield  Company  of  California  refused  to  ap- 
pear and  produce  the  books  and  records  as  speci- 
fied and  required  in  the  aforementioned  subpoena 
duces  tecum  and  that  by  such  refusal  the  Penfield 
Company  of  California  had  impeded  and  was  con- 
tinuing to  impede  the  progress  of  the  Commission's 
investigation. 

IV. 

Upon  the  filing  of  the  Application,  as  aforesaid, 
an  order  was  issued  by  this  Court,  directed  to  the 
Penfield  Company  of  California,  to  appear  before 
the  Honorable  Peirson  M.  Hall,  Judge  of  the  above- 
entitled  Court  in  the  City  of  Los  Angeles  on  the 
19th  day  of  April,  1943,  and  then  and  there  show 
cause  why  [3]  an  order  should  not  issue  as  j^rayed 
in  said  Application. 

V. 

On  the  19th  day  of  April,  1943,  said  Application 
came  on  regularly  for  hearing  before  the  Honorable 
Peirson  M.  Hall,  Judge  presiding,  and  such  pro- 
ceedings were  had  that  the  Court  thereafter,  on 
June  1,  1943,  ordered  A.  W.  Young,  Secretary- 
Treasurer  of  the  Penfield  Company  of  California, 
to  appear  before  C.  J.  Odenweller,  Jr.,  on  the  8th 
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day  of  June,  1943,  and  at  any  adjournments  thereof 
as  might  be  detei-mined  from  time  to  time,  then  and 
there  to  produce  the  books  and  records  of  the  Pen- 
field  Company  of  Cahfornia  as  described  in  said 
order.  The  said  order  of  June  1,  1943,  further  or- 
dered that,  in  accordance  with  the  sti]>uUition  and 
agreement  of  the  parties  made  in  open  court,  the 
books  and  records  as  aforesaid,  in  lieu  of  their 
physical  i)roduction,  should  be  made  available  to 
such  officer  and  emj^loyees  of  the  Conmiission  as 
might  be  designated  for  such  purpose  at  the  office 
of  the  Penfield  Company  of  California  in  Los  An- 
geles, California. 

VI. 

Appeal  from  the  said  order  of  this  Court  on  June 
1,  1943,  was  noted  by  the  Penfield  Company  of 
California  on  June  1,  1943,  and  on  the  same  day 
proceedings  to  enforce  said  order  were  stayed  pend- 
ing final  determination  of  said  appeal. 

VII. 
On  November  13,  1944,  the  mandate  of  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  was 
issued  affirming  the  said  order  of  this  Court  dated 
June  1,  1943,  and  on  December  7,  1944,  the  said 
mandate  was  ordered  filed  and  spread  upon  the  min- 
utes of  this  Court. 

VIII. 

On  January  16,  1945,  the  order  of  investigation 
of  the  Commission  of  May  14,  1942,  was  further 
amended  by  the  designation  of  Charles  R.  Burr, 
your   affiant,   and  Leo   J,   Sherman   as   additional 
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officers  of  the  Commission,  for  the  purpose  of  con- 
ducting such  Commission  investigation.  A  copy  of 
said  Commission  amended  order,  dated  January 
16,  1945,  is  annexed  hereto,  marked  Exhibit  A,  and 
made  a  part  hereof. 

IX. 

On  January  16,  1945,  your  affiant,  pursuant  to 
the  authority  conferred  [4]  upon  liim  under  the 
order  of  the  Commission  dated  January  16,  1945, 
addressed  and  caused  to  be  deposited  in  the  United 
States  mails,  a  conmiimication  to  A.  W.  Young, 
Secretary-Treasurer  of  the  Penfield  Company  of 
California,  in  the  form  and  content  of  Exliibit  B 
hereto,  annexed  and  made  a  part  hereof,  advising 
said  A.  W.  Young  that  your  affiant  would  call  at 
the  offices  of  the  Penfield  Company  in  Los  Angeles, 
California,  on  January  24,  1945,  for  the  purpose  of 
examining  the  books  and  records  referred  to  in 
the  order  of  this  Court  dated  Jmie  1,  1943,  a  copy 
of  which  order  was  enclosed  in  said  letter.  Copies 
of  affiant's  letter  and  enclosure  were  mailed  to  A. 
W.  Young  at  683  Kelton  Avenue,  West  Los  An- 
geles, California;  Morris  Lavine,  Esq.,  20  Bartlett 
Building,  Los  Angeles,  California;  Francis  A. 
Reilly,  Esq.,  6233  Hollywood  Boulevard,  Holly- 
wood, California;  and  Flanagan,  Wilson  &  Thomas, 
attention  of  Philip  L.  Wilson,  Jr.,  453  South  Spring- 
Street,  Los  Angeles,  California. 

X. 

On  January  24,  1945,  affiant,  together  with  Leo 
J.    Sherman,   the   other   officer   designated   in   the 
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aforementioned  Commission's  amended  order  of- 
January  16,  1945,  presented  themselves  at  the  office 
of  the  Penfleld  Company  of  California  in  Los  An- 
geles, California,  and  demanded  to  see  the  books 
and  records  referred  to  in  the  order  of  this  Court 
dated  June  1,  1943,  but  such  demand  was  refused. 

CHARLES  R.  BURR. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  January,  1945. 

[Seal]  G.  M.  CUTHBERTSON, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California.  [5] 

EXHIBIT  A 

United  States  of  America 

Before   the    Securities   and  Exchange   Commission 

At  a  regular  session  of  the  Securities  and  Exchange 
Commission,  held  at  its  office  in  the  City  of 
Philadelphia,  Pennsylvania,  on  the  16th  day  of 
January,  A.  D.  1945 

In  the  Matter  of 

Bourbon  Sales  Corporation,  Penfleld  Company,  L. 
M,  Ulmsted,  Eugene  Tereny,  Harold  C.  Jor- 
dan, Donald  F.  Crow,  Glen  A.  Tanner,  Frank 
Black,  K.  A.  Shropshire,  A.  W.  Young,  Pen- 
field  Company  of  California. 

SUPPLEMENTAL  ORDER  DIRECTING  IN- 
VESTIGATION AND  DESIGNATING  OF- 
FICERS TO  TAKE  TESTIMONY 


8  Securities  &  Exchange  Comm.  vs. 

I. 

On  May  14,  1942,  the  Commission  issued  an  or- 
der directing  an  investigation  of  Bourbon  Sales 
Corporation,  Penfield  Company,  L.  M.  Ulmsted, 
Eugene  Tereny,  Harold  C.  Jordan,  Donald  F. 
Crow,  Glen  A.  Tanner,  Frank  Black  and  K.  A. 
Shopshire  to  determine  whether  they  had  violated 
the  provisions  of  Sections  5(a)  and  17(a)  of  the 
Securities  Act  of  1933,  which  order  was  supple- 
mented on  February  13,  1943,  by  naming  an  addi- 
tional officer  to  conduct  the  investigation.  On  April 
8,  1943,  the  Commission  further  supplemented  its 
order  and  added  A.  W.  Young  and  the  Penfield 
Company  of  California  as  respondents.  The  order 
was  further  supplemented  on  July  19,  1944,  when 
the  Commission  named  an  additional  officer  to  con- 
duct the  investigation. 

II. 

It  Is  Hereby  Ordered  that  the  order  and  supple- 
mental orders  of  the  Commission  mentioned  in  para- 
graph I  hereof  be  and  they  hereby  are  further 
amended  by  designating  Charles  R.  Burr  and  Leo 
J.  Sherman  as  additional  officers  of  the  Commission. 

By  the  Commission. 

(Signed)  ORVAL  L.  DUBOIS, 

Secretary.  [7] 
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EXHIBIT  B 

LAB :  JLT/U 
12 

January  16,  1945 

Mr.  A.  W.  Young 

Secretary-Treasurer 

The  Penfield  Company  of  California 

1427  South  Robertson  Boulevard 

Los  Angeles,  California 

Re:  Securities  and  Exchange  Commission  v.  The 
Penfield  Company  of  California,  Civil  Action 
No.  2863  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
Central  Division. 

Dear  Sir: 

As  doubtless  you  have  been  advised,  the  mandate 
of  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, affirming  the  judgment  of  the  District  Court 
in  the  above-entitled  matter,  was  filed  and  entered 
upon  the  records  of  the  District  Court  on  December 
7,  1944. 

The  undersigned,  by  and  mider  the  direction  of 
the  Securities  and  Exchange  Commission,  will  call 
at  the  office  of  the  Penfield  Company  at  10:00 
o'clock  on  the  morning  of  Wednesday,  January  24, 
1945,  for  the  purpose  of  examining  those  books  and 
records  referred  to  in  the  Order  of  Judge  Peirson 
M.  Hall,  dated  June  1,  1943,  which  constituted  the 
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judgment  above  referred  to.  A  copy  of  Judge  Hall's 
Order  is  inclosed. 

Yours  very  truly, 

(Signed)  CHARLES  R.  BURR, 

Assistant  Regional   Adminis- 
trator.  [8] 

CCS :  A.  W.  Young 

683  Kelton  Avenue 

West  Los  Angeles,  California 

Morris  Lavine,  Esq. 
620  Bartlett  Building 
Los  Angeles,  California 

Francis  A.  Reilly,  Esq. 
6233  Hollywood  Boulevard 
Hollywood  28,  California 

Flanagan,  Wilson  &  Thomas 
Attention  Philip  L.  Wilson,  Jr. 
453  South  Spring  Street 
Los  Angeles,  California  [9] 

EXHIBIT  B  (ENCLOSURE) 

Copy 

Edward  H.  Cashion,  Counsel ;  John  F.  Davis,  So- 
licitor ;  C.  J.  Odenweller,  Jr.,  Regional  Administra- 
tor; James  M.  Evans,  Attorney,  Attorneys  for  Ap- 
plicant, Securities  and  Exchange  Commission, 
Room  1737,  United  States  Post  Office  and  Court- 
house, Los  Angeles,  California. 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Di- 
vision 

Civil  Action  No.  2863-P.H.— Civ. 

SECURITIES  AND  EXCHANGE  COMMIS- 
SION, 

Applicant, 

vs. 

THE  PENFIELD  COMPANY  OF  CALIFOR- 
NIA, a  California  Corporation, 

Respondent. 

ORDER 

This  Cause  came  on  to  be  heard  on  return  of  a 
rule  to  Show  Cause  why  the  Respondent  should  not 
be  required  to  comply  with  a  subpoena  duces  tecum, 
a  copy  of  which  is  attached  to  the  Application  here- 
in as  Exhibit  C. 

Upon  the  pleadings,  the  evidence,  and  the  state- 
ment and  briefs  of  counsel  for  the  parties  herein, 
the  Court  finds  that  the  Applicant  has  made  suf- 
ficient and  reasonable  showing  entitling  it  to  have 
its  subpoena  duces  tecum  enforced  and  to  have  pro- 
duced, pursuant  thereto,  the  books,  records  and 
documents  hereinafter  set  forth,  which  are  ger- 
mane to  the  subject  matter  of  the  investigation 
instituted  by  the  Applicant  pursuant  to  Section 
19(b)  of  the  Securities  Act  of  1933,  (15  U.S.C.  §77 
s(b))  and  which  are  material  and  relevant  to  such 
inquiry. 
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It  Is  Therefore  Ordered  that  A.  W.  Young,  Sec- 
retary-Treasurer of  The  Penfield  Company  of  Cali- 
fornia, appear  before  C.  J.  Odenweller,  Jr.,  an  offi- 
cer of  Securities  and  Exchange  Commission,  or 
such  other  person  or  persons  as  may  be  designated 
by  Securities  and  Exchange  Commission,  on  the  8th 
day  of  June,  1943,  and  at  any  adjournments  thereof 
as  determined  by  said  officer  or  employee  of  Securi- 
ties and  Exchange  Conunission,  at  Room  1737  of 
the  United  States  Post  Office  and  Courthouse,  Los 
Angeles,  California,  and  to  produce  the  following 
books,  papers  and  documents  of  The  Penfield  Com- 
pany of  California  and  relating  to  the  business 
carried  on  and  conducted  by  the  said  The  Penfield 
Company  of  California: 

1.  Minute  Book 

2.  All  stock  certificate  stub  books  and  cancelled 
certificates  of  common  and  preferred  stock. 

3.  Alphabetical  list  of  stockholders  and  ad- 
dresses (if  not  shown  on  stub  books  indicated  in 
Item  No.  2  above.) 

4.  General  ledger. 

5.  Cash  book. 

6.  General  journal. 

7.  Records  reflecting  the  sale  of  whiskey  and/or 
whiskey  warehouse  receipts  by  the  corporation.  [11] 

8.  Records  relating  to  the  sale  of  bottling  con- 
tracts of  Bourbon  Sales  Corporation,  Louisville, 
Kentucky,  by  the  corporation. 
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9.  Records  relating  to  the  sale  of  bottling  con- 
tracts of  The  Penfield  Company  of  California,  by 
tlie  corporation. 

10.  Correspondence  files,  including  letters  re- 
ceived from  and  copies  of  letters  sent  to,  all  stock- 
holders of  The  Penfield  Company  of  California. 

11.  Correspondence  files  containing  letters  re- 
ceived from,  and  copies  of  letters  sent  to,  all  per- 
sons to  whom  bottling  contracts  of  Bourbon  Sales 
Corporation  or  The  Penfield  Company  of  Califor- 
nia were  sold. 

12.  All  cancelled  checks  of  the  Corporation. 

13.  Copies  of  confirmation  or  advices  delivered 
in  connection  with  the  sale  of  stock  of  The  Penfield 
Company  of  California  or  the  sale  of  bottling  con- 
tracts of  Bourbon  Sales  Corporation,  or  The  Pen- 
field  Company  of  California. 

14.  All  original  journal  entries  or  journal  vouch- 
ers supporting  entries  appearing  in  the  general 
journal  or  cash  books. 

15.  Copies  of  all  prospectuses,  sales  material, 
sales  letters,  material  in  saleman's  kits  or  similar 
documents  used  in  connection  with  the  solicitation 
and  sale  of  stock  in  The  Penfield  Company  of  Cali- 
fornia. 

16.  Copies  of  all  prospectuses,  sales  material, 
sales  letters,  material  in  salesmen's  kits  or  similar 
documents  used  in  connection  with  the  sale  of  bot- 
tling contracts  of  Bourbon  Sales  Corporation  of 
The  Penfield  Company  of  California. 
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17.  Purchase  invoices  or  records  supiDorting  the 
acquisition  of  whiskey,  whiskey  warehouse  receipts 
or  bottling-  contracts  by  The  Penfielcl  Company  of 
Cahfornia  from  private  indi^dduals  for  cash  or  in 
exchange  for  stock,  bottling  contracts  or  other 
securities.  [12] 

18.  Purchase  invoices  or  other  records  support- 
ing the  acquisition  of  whiskey  or  whiskey  ware- 
nouse  receipts  from  distillers,  whiskey  warehouse 
receipts  brokers  or  other  persons  or  companies  en- 
gaged in  the  whiskey  business. 

19.  Sales  invoices  or  records  supporting  the  dis- 
position of  whiskey,  whiskey  warehouse  receipts  or 
bottling  contracts  procured  from  investors. 

20.  Employment  or  other  records  showing  names 
of  all  employees,  of  salesmen  or  other  personnel 
with  last  known  addresses. 

It  Is  Further  Ordered,  that  in  accordance  with 
the  stipulation  and  agreement  of  the  parties  made 
in  open  court,  that  the  books,  papers  and  documents 
herein  ordered  to  be  i^roduced,  as  aforesaid,  in  lieu 
of  their  physical  production,  as  heretofore  ordered, 
shall  be  made  available  to  such  officer  and  employees 
of  Securities  and  Exchange  Commission  as  may  be 
designated,  at  the  office  of  Respondent,  at  8900  Bev- 
erly Boulevard,  Los  Angeles,  California. 

Jurisdiction  of  the  Cause  is  written  for  the  pur- 
pose of  giving  full  effect  to  this  Order  and  for  the 
purpose  of  making  such  other  and  future  Orders 
and  Decrees,  or  taking  such  other  action,  if  any,  as 
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may  become  necessary  or  appropriate  to  carry  out 
and  enforce  this  Order. 

Dated:    June  1st,  1943. 

PEIRSON  M.  HALL, 

United  States  District  Judge. 

Approved  as  to  form. 

FRANCIS  A.  REILLY, 

Attorney  for  Respondent. 

[Endorsed]:     Filed  Jan.  24,  1945.  [13] 


[Title  of  District  Court  and  Cause.] 
ORDER 

Upon  reading  and  considering  the  verified  "Af- 
fidavit for  order  to  Adjudge  A.  W.  Young,  Secre- 
tary-Treasurer of  the  Penfield  Company  of  Cali- 
fornia, in  Contempt,"  this  day  filed  in  the  above 
entitled  action,  and  good  cause  being  shown  thereby ; 

It  Is  Ordered  that  A.  W.  Young,  Secretary- 
Treasurer  of  the  Penfield  Company,  appear  before 
the  undersigned  Judge  of  the  above  entitled  Court, 
in  the  United  States  Courthouse  in  the  City  of  Los 
Angeles,  California,  on  the  5th  day  of  February, 
1945,  at  2:00  o'clock,  P.M.  of  that  day,  or  as  soon 
thereafter  as  the  matter  may  be  heard,  and  show 
cause,  if  any  there  be,  why  a  further  order  should 
not  be  made  herein,  ordering  and  directing  said 
A.  W.  Young,  Secretary-Treasurer  of  the  Penfield 
Company  to  show  cause  why  an  order  should  not 
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be  made  holding  said  A.  W.  Young  in  contempt  of 
this  Court  and  to  be  dealt  with  accordingly. 

Dated:     January  23,  1945. 

PEIRSON  M.  HALL, 

United  States  District  Judge. 

AFFIDAVIT  OF  SERVICE  BY  MAIL 

State  of  California, 
County  of  Los  Angeles — ss. 

Doris  Dillon  Carlton,  being  first  duly  sworn,  says : 
That  affiant  is  a  citizen  of  the  United  States  and  a 
resident  of  the  County  of  Los  Angeles ;  that  affiant 
is  over  the  age  of  eighteen  years  and  is  not  a  party 
to  the  within  and  above  entitled  action;  that  affi- 
ant's business  address  is  1737  U.  S.  Post  Office  and 
Courthouse,  Los  Angeles,  California.  That  on  the 
24th  day  of  January,  A.  D.  1945,  affiant  served  the 
within  Order  in  said  action,  by  placing  a  true  copy 
thereof  in  an  envelope  addressed  to  Morris  Lavine, 
the  attorney  of  record  for  said  Respondent  in  the 
Ninth  Circuit  Court  of  Appeal  and  Flanagan,  Wil- 
son &  Thomas,  the  attorneys  of  record  for  said  Re- 
spondent in  this  Court,  at  the  business  addresses  of 
said  attorneys,  as  follows:  Morris  Lavine,  Esquire, 
620  Bartlett  Building,  Los  xingeles,  California,  and 
Flanagan,  Wilson  &  Thomas,  Attention  Philip  L. 
Wilson,  Jr.,  453  South  Spring  Street,  Los  Angeles, 
California,  and  by  then  sealing  said  envelope  and 
depositing  same,  with  postage  thereon  fully  pre- 
paid, in  the  United  States  Mail  at  Los  Angeles, 


The  Penfield  Co.  of  Calif.,  ct  al.  17 

California,  where  is  located  the  offices  of  the  attor- 
neys for  the  persons  by  and  for  whom  said  service 
was  made.  That  there  is  delivery  service  by  United 
States  mail  at  the  place  so  addressed  and  there  is 
a  regular  communication  by  mail  between  the  place 
of  mailing  and  the  place  so  addressed. 

DORIS  DILLON  CARLTON. 

Subscribed  and  sworn  to  befoi'e  me  this  24th  day 
of  January,  1945. 

[Seal]  G.  M.  CUTHBERTSON, 

Notary  Public. 

[Endorsed]  :     Filed  Jan.  24,  1945.  [15] 


[Title  of  District  Court  and  Cause.] 

ORDER 

Ujjon  reading  and  considering  the  verified  "Af- 
fidavit for  Order  to  Adjudge  A.  W.  Young,  Sec- 
retary-Treasurer of  the  Penfield  Company  of  Cali- 
fornia, in  ContemiDt,"  filed  in  the  above  entitled 
cause  on  January  24,  1945,  and  furtlier  upon  con- 
sideration of  the  oral  arguments  this  day  made  in 
open  court  on  the  order  issued  by  this  Court  on 
January  24,  1945,  directing  A.  W.  Yomig,  Secre- 
tary-Treasurer of  the  Penfield  Company,  to  show 
cause  why  a  further  order  should  not  l)e  made  di- 
recting him  to  show  cause  why  an  order  should  not 
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be  made  holding  him  in  contempt  of  this  Court,  and 
good  cause  appearing  therefor ; 

It  Is  Ordered  that  A.  W.  Young,  Secretary-Treas- 
urer of  the  Penfield  Company,  appear  before  the 
undersigned  Judge  of  the  above  entitled  court  in 
the  United  States  Courthouse  in  the  City  of  Los 
Angeles,  California,  on  the  26th  day  of  February, 
1945,  at  10:00  o'clock  a.m.  of  that  day,  or  as  soon 
thereafter  as  the  matter  may  be  heard,  and  show 
cause,  if  any  there  be,  why  an  order  should  not  be 
made  holding  said  A.  W.  Young,  Secretary-Treas- 
urer of  the  Penfield  Company,  in  contempt  of  this 
Court,  and  to  be  dealt  with  accordingly.  [16] 

It  Is  Further  Ordered  that  this  order  and  all 
supporting  affidavits  shall  be  served  upon  the  said 
A.  W.  Young,  Secretary-Treasurer  of  the  Penfield 
Company  of  California,  by  the  United  States  Mar- 
shal or  one  of  his  deputies. 

Dated:     February  8,  1945. 

PEIRSON  M.  HALL, 

United  States  District  Judge. 

Approved  as  to  form. 

MORRIS  LAVINE, 

By  FULTON  B.  SAFIN, 

Attorney  for  Respondent. 

[Endorsed]  :     Filed  Feb.  8,  1945.  [17] 
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At  a  stated  term,  to-wit:  The  February  Term, 
A.  D.  1945,  of  the  District  Court  of  America,  within 
and  for  the  Central  Division  of  the  Southern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  of  Los  Angeles,  on  Monday,  the  2nd  day 
of  July,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  forty-five. 

Present:  The  Honorable  Peirson  M.  Hall,  Dis- 
trict Judge. 

[Title  of  Cause.] 

This  cause  coming  on  for  hearing  on  Order  ta 
Show  Cause  why  A.  W.  Young,  Secretary-Treasurer 
of  the  Penfield  Company  of  California,  should  not 
be  held  in  contempt  of  Court  and  dealt  with  ac- 
cordingly, pursuant  to  order  filed  February  8,  1945 ; 
G.  Morgan  Cuthbertson,  Esq.,  appearing  as  coun- 
sel for  the  plaintiff;  Morris  Lavine,  Esq.,  appear- 
ing as  counsel  for  the  defendant : 

Each  of  the  said  counsel  makes  a  statement.  De- 
fendant Young  is  now  found  guilty  of  contempt  of 
the  Order  to  Produce  Books  and  Records  of  the 
defendant  company  and  it  is  the  judgment  of  the 
Court  that  Defendant  Young  pay  a  fine  of  $50 
and  stand  committed  until  paid,  following  which, 
on  motion  of  Attorney  Lavine,  the  defendant  is  al- 
lowed until  10  A.M.,  July  3,  1945,  to  pay  the  said 
fine.  [18] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  Securities  and 
Exchange  Commission,  the  applicant  above  named, 
hereby  appeals  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  from  the  judgment  and  order 
of  this  Court,  entered  eluly  2,  1945,  which  fined  A. 
W.  Young,  secretary-treasurer  of  the  respondent, 
$50  for  contempt  and  ordered  him  to  stand  com- 
mitted until  the  fine  was  paid. 

Dated:     September  24,  1945. 

ROGER  S.  FOSTER, 
Solicitor. 

HOWARD  A.  JUDY, 

Regional  Administrator. 

O.  MORGAN  CUTHBERTSON, 

Attorneys  for  Securities  and 
Exchange  Commission. 

[Endorsed] :     Filed  Sept.  26,  1945.  [19] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 

This  proceeding  is  one  for  civil  contempt  against 
A.  W.  Young,  secretary-treasurer  of  the  respond- 
ent, for  disobedience  of  the  order  of  this  Court 
dated  June  1,  1943,  affirmed  by  the  Circuit  Court 
of  Appeals,  directing  Young  to  produce  specified 
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books  and  recoi'ds  of  tlie  respondent  for  exaiiiina- 
tion  by  the  appellant,  pursuant  to  Section  22(b) 
of  the  Securities  Act  of  1933  (15  U.S.C.  §77v(b)). 

In  its  appeal,  the  appellant  intends  to  rely  upon 
the  point  that  the  District  Court,  having  adjudged 
Young  to  be  in  contempt,  erred  in  ordering  Young 
to  pay  a  fine  of  |50  and  stand  conunitted  until  the 
fine  was  paid,  instead  of  imposing  a  remedial  pen- 
alty, calculated  to  coerce  Young  to  produce  or  al- 
low inspection  of  the  books  and  records  of  the  re- 
si)ondent  pursuant  to  the  said  ordei'  of  June  1, 
1943. 

Dated:     October  2,  1945. 

ROGER  S.  FOSTER, 
Solicitor. 

HOWARD  A.  JUDY, 

Regional  Administrator.  [20] 

G.  M.  CUTHBERTSON, 

Attorneys  for  Securities  and 
Exchange  Commission.  [21] 

Received  copy  of  within  "Statement  of  Points" 
this  3  day  of  October,  1945. 

MORRIS  LA  VINE. 

By  M.  B.  SAFIN, 

Attorney  for  Respondent. 

[Endorsed]  :     Filed  Oct.  4,  1945.  [22] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

The  Securities  and  Exchange  Commission,  ap- 
pellant herein,  designates  as  the  record  on  appeal 
the  following  portions  of  the  record,  proceedings 
and  evidence  in  the  civil  contemi:>t  proceeding 
against  A.  W.  Young,  secretary-treasurer  of  the 
respondent : 

1.  Affidavit  of  Charles  R.  Burr  of  the  Securi- 
ties and  Exchange  Commission,  filed  January  24, 
1945,  in  support  of  rule  to  show  cause  why  A.  W. 
Young,  secretary-treasurer,  Penfield  Company  of 
California,  should  not  be  adjudged  in  contempt,  to- 
gether with  exhibits  thereto  as  follows: 

Exhibit  A — Supplemental  order  of  the  Securities 
and  Exchange  Commission,  dated  January  16,  1945, 
directing  investigation  and  designating  officers  to 
take  testimony. 

Exhibit  B— Letter  of  Charles  R.  Burr  to  A.  W. 
Young,  dated  January  16,  1945,  and  Order  of  Judge 
Peirson  M.  Hall,  dated  June  1,  1943. 

2.  Order  of  Judge  Peirson  M.  Hall,  dated  Janu- 
ary 23,  1945. 

3.  Transcript  of  proceedings  before  Judge  Peir- 
son M.  Hall  on  Febmary  8,  1945. 

4.  Order  of  Judge  Peirson  M.  Hall,  dated  Feb- 
ruary 8,  1945.  [23] 
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5.  Transcript  of  ])roceedings  before  Judge 
Peirson  M.  Hall  on  July  2,  1945. 

6.  Judgment  and  order,  entered  July  2,  1945. 

7.  Notice  of  appeal  filed  September  26,  1945. 

8.  Statement  of  points. 

9.  This  designation. 

Dated:     October  2,  1945. 

ROGER  S.  FOSTER, 
Solicitor. 

HOWARD  A.  JUDY, 

Regional  Administrator. 

G.  M.  CUTHBERTSON, 

Attorneys  for  Securities  and 
Exchange  Commission.  [24] 

Received  copy  of  within  "Designation  of  Con- 
tents of  Record  on  Appeal"  this  3  day  of  October, 
1945. 

MORRIS  LAVINE. 

By  M.  B.  SAFIN, 

Attorney  for  Respondent. 

[Endorsed] :     Filed  Oct.  4,  1945.  [25] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edinund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  25,  inclusive,  contain 
full,  true  and  correct  copies  of  Affidavit  In  Support 
of  Rule  to  Show  Cause  Why  A.  W.  Young,  Secre- 
tary-Treasurer, Penfield  Company  of  California, 
Should  Not  Be  Adjudged  in  Contempt  with  exhib- 
its thereto ;  Order  dated  January  23,  1945 ;  Order 
dated  February  8,  1945;  Minute  Order  Entered 
July  8,  1945;  Notice  of  Appeal;  Statement  of 
Points  and  Designation  of  Record  on  Appeal  which, 
together  with  copy  of  Reporter's  Transcripts  dated 
February  8,  1945,  and  July  2,  1945,  transmitted 
herewith,  constitute  the  record  on  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit, 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  1st  day  of  November,  1945. 

[Seal]  EDMUND  L.  SMITH, 

Clerk. 

By  THEODORE  HOCKE, 
Chief  Deputy  Clerk. 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division 

Before  the  Honorable  Peirson  M.  Hall. 

No.  2863-PH— Civil 

SECURITIES   &   EXCHANGE    COMMISSION, 

Plaintiff, 

vs. 

PENFIELD  COMPANY  OF  CALIFORNIA,  and 
A.  W.  YOUNG,  Secretary-Treasurer, 

Defendants. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California 
Februaiy  8,  1945 

Appearances : 

For  the  Plaintiff :  J.  Leonard  Townsend,  Assist- 
ant Solicitor,  Securities  and  Exchange  Commis- 
sion ;  and  Charles  H.  Carr,  United  States  Attorney ; 
by  Homer  H.  Bell,  Assistant  United  States  At- 
torney. 

For  the  Defendants:  Morris  Lavine,  619  Bart- 
lett  Bldg.,  Los  Angeles,  California,  and  William  J. 
Clark,  619  South  Olive  Street,  Los  Angeles,  Cali- 
fornia. [1*] 


♦Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Los  Angeles,  California, 
Thursday,  February  8,  1945,  10  A.  M. 

The  Court:     Very  well.    Call  the  calendar. 

The  Clerk :  2863.  Securities  and  Exchange  Com- 
mission vs.  Penfield  Company  of  California.  Hear- 
ing on  order  to  show  cause  why  A.  W.  Young, 
Secretary-Treasurer  of  the  Penfield  Company, 
should  not  be  held  in  contempt  of  court  and  dealt 
with  accordingly. 

The  Court:     Let  me  see  the  files. 

(Court  examines  file.)    Ready  in  that  matter? 

Mr.  Lavine:     Yes,  your  Honor. 

The  Court :     All  right.  And  the  other  matter  ? 

The  Clerk :  17230.  United  States  of  America  vs. 
the  Penfield  Company  of  California,  and  others. 
Hearings  on  the  motion  of  defendant  Alfred  W. 
Young  to  quash  subpoena  duces  tecum. 

The  Court:     Ready  in  that  matter"? 

Mr.  Bell:     Yes. 

(The  court  at  this  time  heard  Case  No.  17230, 
United  States  vs.  The  Penfield  Company  of 
California.) 

The  Court:  Very  well.  The  other  matter  on 
the  calendar  is  the  same  matter  under  a  different 
title. 

Mr.  Townsend:  Do  I  understand,  your  Honor, 
Mr.  Lavine  has  already  expressed  the  position  of 
the  defendants'? 

The  Court:     I  understood  that  he  had  not. 

Mr.  Townsend :     Well,  then,  your  Honor, [2] 

The  Court:     At  the  conclusion  of  his  remarks  a 


The  Pcufield  Co.  of  Calif.,  et  al.  27 

few  moments  ago  he  said  that  he  liad  not.  I  nnder- 
stood  him  to  indicate  that  he  desired  to  have  some- 
thing further  to  say, 

Mr.  Townsend:     I  see. 

The  Court:  Inasmuch  as  you  are  the  moving 
party,  I  think  it  is  your  first  shot  at  it. 

Mr.  Townsend:  I  think  under  these  circum- 
stances, your  Honor,  my  statement  is  just  to  call 
your  Honor's  attention  to  the  affidavit  and  the  rule 
you  issued 

The  Court :     Very  w^ell. 

Mr.  Townsend:  And  there  being  no  other  evi- 
dence in  the  matter,  unless  some  showing  as  to  why 
the  rule  should  not  issue. 

Mr.  Lavine:  I  will  answer  that,  your  Honor, 
that  on  examination  it  appears,  as  your  Honor  will 
see,  there  was  no  personal  service  of  the  rule,  or  of 
change  of  date,  and  all  they  did  was  to  mail  out 
copies  of  this  to  various  parties,  and  some  order  of 
this  last  proceeding  they  had  commenced,  and  under 
Rule  54  of  the  Rules  of  Civil  Procedure  for  the  Dis- 
trict Courts  of  the  United  States  process  must  be 
served  by  the  United  States  Marshal,  or  his  dep- 
uty, or  by  some  person  especially  appointed  by  the 
court  for  that  purpose,  except  a  subpoena  may  be 
served  as  in  Rule  45. 

Now,  of  course,  this  is  a  subpoena  duces  tecum 
and  I  think  all  parties  were  entitled  to  a  subpoena. 

The  Court :     Is  this  a  subpoena  duces  tecum  ?  [3] 

Mr.  Lavine:  No,  this  is  a  rule  to  show  cause. 
No,  this  is  not  a  sul^poena  duces  tecum;  originally 
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it  was,  and  then  it  has  gotten  now  into  an  order  to 
show  cause.  I  will  submit  the  matter. 

Mr.  Townsend:  I  understand,  do  I,  that  is  the 
full  showing  that  counsel  is  making  in  response  to 
the  rule  this  morning  % 

Mr.  Lavine:  Yes,  that  is  the  complete  issue. 
There  is  the  proceeding  here  at  this  time  to  require 
us  to  show  cause  why  we  should  not  be  cited  for 
contempt ;  that,  and  the  fact  that  the  same  proceed- 
ing was  had  by  the  Grand  Jury  requiring  some 
documents,  and  it  was  for  the  purpose  of  an  inves- 
tigation, and  since  that  time  there  has  been  re- 
turned a  new  indictment,  all  of  this  before  your 
Honor,  and  which  your  Honor  can  take  judicial 
notice  of. 

The  Court :  Rule  54  ?  In  other  words,  you  main- 
tain this  is  a  process? 

Mr.  Lavine:     Yes. 

The  Court :     That  the  order  is  a  process  % 

Mr.  Lavine :     Yes,  this  last  order  is  a  process. 

The  Court :  That  is  the  order  of  this  court  dated 
June  1,  1943? 

Mr.  Lavine:  No,  that  is  not  a  process,  your 
Honor.  I  do  not  maintain  that. 

The  Court :  That  is  the  order  which  directed  the 
Penfield  Company  to  produce  its  books  and  records 
and  make  [4]  them  available. 

Mr.  Lavine :  That  is  right,  as  of  a  certain  date, 
your  Honor. 

The  Court:     From  which  an  appeal  was  taken? 

Mr.  Lavine:     From  which  an  appeal  was  taken. 

The  Court :     Now,  let  me  see. 
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Mr.  T.avine:  And  then  your  Honor  stayed  the 
order  pending  the  appeal.  Your  Honor  granted  the 
stay  and  bond  was  put  u])  and  there  was  a  stay 
granted.  That  was  on  entire  appeal.  Now,  they 
come  back  here  and  certainly  that  order  camiot  be 
complied  with  as  of  that  date  and  of  that  time. 

The  Court:  Then  there  is  the  change  in  ad- 
journment thereof  as  determined  by  said  officer  or 
employee  of  the  Securities  and  Exchange  Commis- 
sion. Now,  I  stayed  the  order,  and  I  stayed  it  pend- 
ing the  determination  on  appeal. 

Mr.  Lavine:  The  mandate  on  appeal  was  filed 
December  7,  1944.  The  affidavit  in  support  of  the 
rule  to  show  cause  shows  that  on  January  16,  1945, 
the  order  of  investigation  of  the  Commission  was 
further  amended  by  the  designation  of  Mr.  Burr, 
the  affiant.  Does  it  show  who  desig-nated  him  in 
this? 

Mr.  Townsend :  Designated  whom,  and  for  what, 
your  Honor'? 

The  Court:  For  disclosure  of  the  information 
desired. 

Mr.  Townsend:  And  you  will  find  attached  to 
the  affidavit,  your  Honor,  a  letter  over  Mr,  Burr's 
signature  addressed  to  the  company,  specifically  to 
Mr.  Young,  in  [5]  which  Mr.  Burr  informed  the 
company  that  he  would  present  himself  at  the  office 
of  the  company 

The  Court:     On  January  24,  1945. 

Mr.  Townsend :  That  is  right.  Yes,  your  Honor. 
And  access  to  the  books  was  refused. 

The  Court:     Let  me  see,  Mr.  Lavine,  let  me  fol- 
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low   you   further.    Your   contention  is  not,   there- 
fore, that  the  affidavit  of  June  1,  1945,  nor  the  let- 
ter making  the  continuance,  is  a  process '?  Your  con- 
tention is  not  that  they  are  a  process  1 
Mr.  Lavine :     No. 

The  Court:  You  do  not  contend  they  are  a 
process  1 

Mr.  Lavine :     No. 

The  Court:  Now,  what  do  you  contend  is  the 
process  which  was  required  to  be  served  by  the  mar- 
shal, the  order  to  show  cause  ? 

Mr.  Lavine:     Yes,  the  order  to  show  cause  and 
the  order  of  Mr.  Burr,  or  some  officer  of  the  Com- 
mission, which  he  merely  stated  by  means  of  a  letter. 
The   Court:     Which   order   of   Mr.   Burr'?    The 
letter  just  referred  to  ? 

Mr.  Lavine :  Of  January  16,  1945. 
The  Court:  I  do  not  believe  that  that  could  be 
considered  a  process.  There  was  the  order  of  June 
1,  1943,  fixing  the  date  of  the  8th  of  June,  1943,  and 
any  adjournment  thereof  as  determined  by  said  of- 
ficer or  emj)loyee  to  [6]  produce  the  full  books  and 
papers  and  records.  As  I  indicated,  I  stayed  that 
order  pending  appeal,  and  until  after  the  mandate 
was  signed  this  order  could  not  be  effective;  after 
the  mandate  was  signed,  of  course,  June  8,  1943, 
had  long  since  expired,  and  under  the  terms  of  this 
there  would  have  to  be  another  date  either  fixed  by 
virtue  of  an  adjournment,  so-called,  or  a  fixed 
inquiry,  because  otherwise  the  order  of  the  court 
could  be  completely  thwarted  by  merely  taking  an 
appeal.    That    day    went    by.     Consequently,    this 
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date  of  this  letter  of  Jaiiuaiy  16,  1945,  it  seems 
to  me  could  not,  under  any  circumstances  be  held 
to  be  a  process.  It  is  merely  a  notice  of  the  date  of 
the  adjournment  of  the  original  day  of  June  8, 
1943.    So  I  will  hold  against  you  on  jthat  point. 

Now,  what  is  your  other  point  as  to  what  is  proc- 
ess?  That  the  order  to  show  cause  here  is  process? 

Mr.  Lavine:  Yes,  your  Honor.  This  is  a  ])ro- 
ceeding  in  contempt,  your  Honor. 

The  Court :  This  is  not  yet  a  i)roceedin;4-  in  con- 
tempt. 

Mr.  Lavine:  No,  just  for  an  order  to  show 
cause. 

The  Court:  I  suggest  to  Mr.  Townsend  that  in 
matters  such  as  these,  I  consider  it  better  i)ractice, 
in  civil  matters,  to  make  a  motion  for  a  rule  to 
show  cause  why  an  order  to  show  cause  for  con- 
tempt should  not  be  granted.  If  you  will  observe, 
the  order  as  originally  presented  was  changed  so 
that,  in  fact,  now  it  is  nothing  more  than  a  [7] 
motion  for  a  rule  to  show  cause.  As  this  order 
reads,  he  appeared  before  the  court  on  this  date, 
which  was  the  5th,  and  it  was  continued  to  the 
8tli,  to  show  cause,  if  any  there  be,  why  a  fur- 
ther order  should  not  be  made  on  A.  W.  Young 
holding  the  said  Young  in  contempt  of  this  court. 
Nowhere  is  it  stated  it  is  in  the  nature  of  a  motion 
for  a  rule  to  show  cause,  which,  in  my  ojDinion,  is 
the  better  practice,  so  I  do  not  and  I  cannot  hold 
with  you  that  this  is  a  process.  If  the  ordei-  to 
show  cause  for  contempt  issues  as  a  result  of  this 
motion,  that,  in  my  judgment,  would  be  a  process 
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and  would  be  required  to  be  served  by  the  marshal, 
as  it  would  be  the  institution  of  criminal  proceed- 
ing. 

Mr.  Lavine:  That  is  my  misunderstanding  of 
the  nature  of  the  proceeding,  as  I  saw  the  original 
palmers  and  did  not  see  what  I  thought  was  the  orig- 
inal order,  or  original  motion. 

The  Court:  All  right.  And  now,  if  I  hold 
against  you  on  that  point,  what  other  point  have 
you  to  make? 

Mr.  Lavine:  I  have  this  to  say,  your  Honor,  in 
respect  to  that  matter.  The  case  of  Walling  vs. 
United  States,  which  was  decided  by  this  Circuit, 
holds  an  investigation  by  the  Securities  and  Ex- 
change Commission  is  similar  in  effect  and  purpose 
to  that  of  a  grand  jury  investigation.  The  Se- 
curities and  Exchange  Commission  commenced  this 
investigation  and  then  apparently  turned  the  mat- 
ter over  to  the  United  States  District  Attorney.  I 
think,  for  the  purpose  [8]  of  securing  the  identical 
documents,  papers,  and  so  forth,  which  the  records 
before  your  Honor  show  were  sought  by  the  Grand 
Jury.  Now,  they  have  had  the  return  of  the  in- 
dictment based  upon  the  showing  which  was  made 
before  the  Grand  Jury  and  in  which  it  was  claimed 
these  papers  and  documents  were  sought  to  be  had. 
And  then,  before  the  Circuit  Court  the  appellant, 
in  opposition,  requested  for  time  to  petition  for  a 
writ  of  certiorari,  and  the  Securities  and  Exchange 
Commission  set  forth  it  was  for  the  purpose  of  hav- 
ing an  indictment  returned,  as  I  recall  it,  or  for 
the  purpose  of  concluding  their  investigation  be- 
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fore  October  5,  1944,  that  the  particular  books, 
pai)ers,  records  or  documents  were  sought.  They 
are  the  ones  that  have  been  sought,  the  identical 
ones,  that  have  been  sought,  in  all  of  these  ])ro- 
ceedings.  They  are  general,  and  include  all  the  rec- 
ords, books,  and  papers,  and  there  can  be  no  pur- 
pose now  in  the  Securities  and  Exchange  Commis- 
sion seeking  tliem,  other  than  to  secure  evidence  for 
the  trial  in  the  identical  case  in  which  they  were 
sought.  And  I  submit  under  those  circumstances 
that  they  should  not  be  ])ermitted  now  to  conduct 
an  investigation  that  has  been  concluded  by  the 
return  of  the  indictment,  under  which  all  of  these 
defendants  are  now  under  indictment.  That  is 
all,  your  Honor,  I  have  to  say. 

Mr.  Townsend :  May  it  please  the  court,  because 
this  is  perhaps  the  only  chance  I  will  have [9] 

The  Court :  You  have  been  admitted  specially  to 
appear  in  this  case,  or  are  you  a  member  of  the 
Bar  here  % 

Mr.  Townsend:  I  am  not  a  member  of  the  Bar 
here,  and  I  have  never  appeared  or  had  any  mo- 
tion to  be  admitted  in  any  District  Court  here  be- 
fore, but  if  your  Honor  wishes  that 

The  Court :  Well,  I  think  perhaps  to  avoid  any 
possible  question  in  that  connection,  I  will  enter- 
tain a  motion,  Mr.  Bell. 

Mr.  Lavine:  I  will  raise  no  objections,  your 
Honor. 

The  Court:  I  think  the  record  had  better  be 
straight. 

Mr.  Bell :     Your  Honor,  I  move  the  admission  of 
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Mr.  Leonard  Townsend  for  the  special  purpose  of 
handling  this  matter  which  is  now  pending  before 
your  Honor. 

The  Court:  Mr.  Townsend  is  a  member  of  the 
Bar  of  what  state  *? 

Mr.  Townsend:  The  District  of  Columbia,  your 
Honor,  Maryland,  and  a  member  of  the  Bar  of  the 
Supreme  Court. 

The  Court:  Very  well,  Mr.  Townsend  is  admit- 
ted specially  for  the  purposes  of  this  case,  or  this 
order,  or  this  hearing. 

Mr.  Townsend :     I  tliink  this  hearing. 

The  Court :     This  hearing. 

Mr.  Townsend:     Yes. 

The  Court :    All  right.  You  may  proceed. 

Mr.  Townsend :  Inasmuch  as  this  is  probably  the 
only  [10]  time  I  shall  be  before  your  Honor  on 
this  matter  regardless  of  the  outcome  of  the  pres- 
ent proceedings,  and  as  it  was  intended  that  I 
should  have  been  associated  in  this  matter  until 
comj)letion,  I  felt  that  j^erhaps  a  more  extended 
set  of  remarks  might  be  in  order,  and  I  ask  your 
indulgence  for  that  purpose. 

I  am  particularly  impelled  to  do  so  by  virtue  of 
two  things  your  Honor  has  said  this  morning,  the 
first  of  which  is  that  the  proceeding  that  the  Se- 
curities and  Exchange  Commission  has  instituted 
here  looks  towards  a  criminal  proceeding. 

The  Court:  I  don't  know  that  I  said  that,  but 
if  I  did  it  is  obvious  that  it  does. 

Mr.  Townsend :  I  am  going  to  address  myself  to 
that  in  particular,  may  it  please  your  Honor. 
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The  Court:     All  right. 

Mr.  Townsend:  The  second  proposition  your 
Honor  just  enunciated  was,  that  a  rule  to  show 
cause  in  a  proceeding  that  we  are  apjjearing  in 
would  be  in  the  nature  of  a  process  and  required 
to  be  served.  I  shall  respectfully  attempt  to  dis- 
suade your  Honor  from  both  those  points  of  view, 
and  I  think  that  can  be  done  very  shortly. 

Let  it  be  said  at  the  outset  that  what  we  are 
after  here  is  the  enforcement  of  your  Honor's  or- 
der entered  almost  two  years  ago  and  still  unobeyed, 
notwithstanding  the  fact,  your  Honor,  that  it  has 
been  successfully  affirmed  [11]  at  every  step  and 
every  level  of  the  federal  judiciary.  That  case  was 
very  clear,  may  it  please  the  court,  that  in  a  pro- 
ceeding brought  to  enforce  a  court's  order  where 
the  object  sought  is  to  compel  compliance,  there 
would  be  no  question  at  all  but  that  the  proceed- 
ing to  that  end  is  purely  remedial  and,  therefore, 
civil  in  nature. 

There  are  three  cases  that  have  arisen  in  this 
jurisdiction  which  are  leading  cases  all  over  the 
country  on  that  subject,  your  Honor.  They  are  the 
case  of  McCrone  vs.  United  States;  still  another, 
Clarke  vs.  Federal  Trade  Commission;  and  a  re- 
cent case,  Fenton  vs.  Walling;  all  of  which  I  am 
sure  your  Honor  has  read. 

The  Court:  I  don't  remember  them.  Don't  take 
anything  for  granted  when  you  are  arguing  with 
me. 

Mr.  Townsend:  I  am  proposing  to  go  into  it 
completely. 
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The  Court:     All  right 

Mr.  Townsend :  In  the  MeCrone  case,  which  was 
affirmed  by  the  Supreme  Court 

The  Court:  What  is  the  citation  of  the  Me- 
Crone case? 

Mr.  Townsend:  That  is  307  U.S.,  at  page  61; 
and  it  is  in  the  Ninth  Circuit  Court  of  Appeals  at 
100  Fed.  (2d),  page  322.  Now,  in  that  case,  your 
Honor, 

The  Court:  Let's  get  them  in  here.  The  bailiff 
will  bring  them  in. 

Mr.  Townsend:  All  right.  There  are  lots  of 
them  on  this  subject.  [12] 

The  Court:  The  second  one  that  you  mentioned 
is? 

Mr.  Townsend:  Clarke  vs.  Federal  Trade  Com- 
mission. 

The  Court:     Clarke? 

Mr.  Townsend:     Clarke.    128  Fed.  (2)  at  542. 

The  Court :    And  the  third  one  ? 

Mr.  Townsend :  Fenton  vs.  Walling.  Just  a  mo- 
ment, your  Honor.  That  is  in  139  Fed.  (2d)  at  608. 
Certiorari  was  denied  in  321  U.S. 

The  Court :  Will  you  get  me  307  U.S.,  128  Fed. 
(2d)  and  139  Fed.  (2d)  % 

Mr.  Townsend:  In  this  case,  your  Honor,  the 
Circuit  Court  of  Appeals  in  this  Circuit,  and  the 
Supreme  Court  of  the  United  States  said,  in  sub- 
stance, this :  There  should  be  no  difficulty  in  distin- 
guishing between  so-called  civil  and  so-called  crimi- 
nal contempts.  And  the  test  is  a  simple  one.  If 
what  is  sought  in  the  one  instance  is  for  the  bene- 
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fit.  of  one  of  the  i>arties  to  the  action,  and  is  for 
that  purpose  alone,  it  is  a  civil  contempt;  if  there 
be  any  such  purpose,  or  if  it  partake  of  that  pur- 
pose, and  yet  be  for  the  purpose  of  presenting 
contumely  before  the  courts,  and  is  particularly  in 
the  public  interest  to  see  that  that  should  not  hap- 
pen, then  it  is  a  criminal  case  and  instituted 
through  criminal  proceedings. 

The  Court:  The  Securities  and  Exchange  Com- 
mission does  not  operate  for  itself,  does  if?  I  mean 
it  operates  in  the  public  interest,  doesn't  it?  [13] 

Mr.  Townsend:  It  does,  indeed,  your  Honor. 
Now,  in  this  case  we  are  most  emphatically  urging 
upon  your  Honor  that  our  purpose  in  being  here 
is  to  enforce  your  order  and  nothing  else.  In  this 
type  of  case,  the  proceedings,  as  the  courts  have 
said  time  and  time  again,  result  in  a  commitment 
of  a  party,  and  that  party  carries  with  him  into 
the  jail  house  the  keys  to  that  jail,  meaning  there])y 
that  when  he  chooses  to  obey  the  court's  order  he 
can  open  the  doors  and  walk  out  a  free  man. 

The  Court:     If  those  are  the  terms  of  the  order. 

Mr.  Townsend :  Assuming  that  is  the  usual  form 
in  the  case.  We  have  here  the  usual  form  in  each 
of  the  cases  I  am  now  about  to  speak  of. 

Now,  let's  consider  the  McCrone  case,  3'our 
Honor.  There  an  Internal  Revenue  investigation 
was  under  way,  a  subpoena  was  directed  to  a  per- 
son to  appear  to  testify,  but  the  person  refused  to 
testify;  application  was  made  to  the  District  Court, 
and  the  District  Court  entered  an  order  as  your 
Honor   did   in   this   case,   directing  the  person  to 
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appear  and  testify.  He  continued  to  refuse.  A  rule 
to  show  cause  was  issued  why  he  should  not  be  ad- 
judged in  contempt.  He  was  adjudged  in  contempt 
and  committed  until  he  should  purge  himself.  The 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  af- 
firmed; so  did  the  Supreme  Court.  The  Supreme 
Court  said  this,  your  Honor,  among  other  things : 

"While  particular  acts  do  not  always  lend  [14] 
themselves  to  classification  as  civil  or  criminal  con- 
tempts, a  contempt  is  considered  civil  when  the 
punishment  is  wholly  remedial,  serves  only  the  pur- 
poses of  the  complainant,  and  is  not  intended  as  a 
deterrant  to  offenses  against  the  public." 

Now,  that  quotation  is  one  of  the  most  familiar 
ones  in  the  law  on  contempt,  your  Honor,  because 
it  is  particularly  a  paraphrase,  as  some  of  them  are, 
of  the  decision  of  the  United  States  Supreme  Court 
in  the  case  of  Gompers  vs.  Bucks  Stove  &  Range 
Company,  221  U.S.  418,  and  I  would  like  to  read, 
your  Honor,  what  the  Supreme  Court  has  said  in 
discussing  the  matter  in  that  case.   It  said  this: 

u*  *  *  j^  jg  ^y^g  ^jj^^  punishment  by  imprison- 
ment may  be  remedial  as  well  as  punitive  and  many 
civil  contempt  proceedings  have  resulted  not  only 
in  the  imposition  of  a  fine,  payable  to  the  com- 
plainant, but  also  in  committing  the  defendant  to 
prison.  But  imprisonment  for  civil  contempt  is  or- 
dered where  the  defendant  has  refused  to  do  an 
affirmative  act  required  by  the  provisions  of  an 
order  which,  either  in  form  or  substance,  was  man- 
datory in  its  character.  Imprisonment  in  such 
cases  is  not  inflicted  as  a  punishment,  but  is  in- 
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tended  to  be  remedial  by  coercing  the  defendant  to 
do  what  he  had  refused  to  do.  The  decree  in  such 
cases  [15]  is  that  the  defendant  stand  committed 
unless  and  until  he  jjerforms  the  affirmative  act  re- 
quired by  the  court's  order." 

Now,  in  the  Clarke  case,  your  Honor,  we  have  a 
different  agency,  the  Federal  Trade  Commission, 
and  the  same  i^attern  was  before  one  of  the  judges 
of  this  district;  as  I  remember  it.  Judge  Harri- 
son. There  was  a  subpoena  by  the  agency;  a  re- 
fusal to  testify ;  an  order  of  the  court  directing  tes- 
timony; refusal  to  obey  the  order;  a  rule  to  show 
cause;  a  commitment  for  contempt;  and  a  sustain- 
ing of  the  case  in  the  Ninth  Circuit  Court  of  Ap- 
peals on  the  ground  that  the  only  question  in  the 
case  is,  has  the  order  been  obeyed. 

The  Fenton  case  is  another  subpoena  case.  It 
was  a  case  in  which  the  court  exercised  its  powers 
under  the  discovery  provisions  of  the  new  Rules  of 
Civil  Procedure;  discovery  was  ordered;  subpoena 
issued,  and  subpoena  disobeyed;  the  court  found 
after  a  rule  to  show  cause  that  the  complainant  was 
entitled  to  an  order  of  contempt  until  the  disobey- 
ing person  had  complied  with  the  order  and  had 
purged  his  conduct. 

So  let  there  be  no  mistake  of  what  our  position 
is,  that  this  is  a  civil  proceeding,  a  civil  one,  and  if 
the  time  should  arrive  when  this  court  orders  its 
original  order  to  be  enforced  by  a  committing  or- 
der, it  is  still  in  nature,  and  never  gets  to  the  stage 
of  a  criminal  proceeding  in  this  particular  in- 
stance. 
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Now,  the  second  proposition  I  want  to  address 
myself  to  is  the  question  of  whether  a  rule  to  show 
cause  for  civil  contempt  is  process  and  required  by 
its  terms  to  be  served  personally  upon  the  defend- 
ant, and  in  connection  therewith  let  me  call  your 
Honor's  attention  to  the  cases  which  have  already 
decided  that  question. 

In  National  Labor  Relations  Board  vs.  Hopwood 
Retinning  Company,  and  that  is  to  be  found  in  104 
Fed.  (2d),  page  302,  decided  by  the  Second  District 
Court  of  Appeals,  the  Second  Circuit  was  called 
upon  to  enforce  an  order  of  enforcement  which  it 
had  theretofore  granted  at  the  behest  of  the  Na- 
tional Labor  Relations  Board.  In  the  course  of  the 
proceedings  holding  the  respondents  in  contempt, 
the  Circuit  Court  of  Appeals  said  this: 

*'As  a  proceeding  for  civil  contempt,  this  is  there- 
fore properly  a  continuance  of  the  earlier  action 
in  this  court,  and  is  a  step  in  the  enforcement  of 
our  previous  judgment.  Hence  it  was  correctly  in- 
stituted by  motion  served  upon  the  counsel  appear- 
ing for  the  parties  in  the  record." 

I  can  cite  your  Honor  to  another  District  Court 
case  in  the  District  of  Columbia,  which  happens 
to  be  my  bailiwick. 

The  Court:    Well,  that  is  reasonable  authority. 

Mr.  Townsend:  Thank  you,  your  Honor,  on  be- 
half of  the  judges  there.  In  that  jurisdiction,  your 
Honor,  we  have [17] 

The  Court:    What  is  the  citation? 

Mr.  Townsend :     I  will  have  to  get  it.  It  is  right 
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hero.  Tilgham  vs.   Tilgiiani,  contained  in  47  Fed. 
Supp.  at  page  417. 

The  Court:     57? 

Mr.  Townsend:     Fed.  Supp.,  at  417. 

The  Court:     That  is  the  current  one,  is  it? 

Mr.  Townsend:     Yes,  your  Honor. 

The  Court:  What  kind  of  a  case  was  it?  It 
sounds  like  a  divorce  case. 

Mr.  Townsend:  I  was  about  to  say  to  your  Hon- 
or, that  in  our  jurisdiction,  in  Washington,  they 
exercise  general  jurisdiction  over  local  matters.  In 
this  case  the  show  cause  order  for  contempt  had 
been  entered  and  it  had  been  disobeyed.  The  rule 
in  our  jurisdiction  is  that  in  such  cases  service  on 
non-residents  may  be  had  by  publication  and  the 
order  for  a  rule  to  show  cause  was  served  by  a 
Deputy  United  States  Marshal  on  the  man  in  an 
entirely  different  jurisdiction.  Judge  Pine  in  thnt 
case  held  that  such  a  proceeding  was  wholly  reme- 
dial in  aid  of  this  order,  held  it  was  civil  in  nature 
and  would  not  have  to  be  served  under  the  new 
rule  of  notice  to  counsel. 

The  Court:  In  any  event,  the  rule  is  differ- 
ent in  California. 

Mr.  Townsend:     In  the  Federal  Court? 

The  Court :  In  the  California  courts,  in  the 
State  [18]   courts. 

Mr.  Townsend:  Now,  I  want  to  get  back  to  the 
main  track,  so  to  speak. 

The  Court:  Well,  you  can  still  have  process  in 
a  civil  action,  can  you  not? 
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Mr.  Townsend:  I  would  suppose  this,  your 
Honor, 

The  Court:     Is  the  original  summons  a  process! 

Mr.  Townsend:  Yes,  the  original  summons  is  a 
process.  It  must  be  served.  There  is  no  question 
about  that. 

The  Court:  Is  there  anything  else  in  a  civil 
action  that  is  process! 

Mr.  Townsend:  I  don't  know  of  anything  your 
Honor. 

The  Court:  Why  should  the  rule  say  that  serv- 
ice of  all  process  shall  ]>e  made  by  the  Marshal  or 
his  Deputy  except  that  a  subpoena  may  be  served 
as  in  Rule  45!  Now,  it  indicates  the  subpoena  is 
process,  and  it  certainly  is  process  if  it  is  a  require- 
ment by  the  court. 

Mr.  Townsend:  I  don't  read  the  rules  in  the 
same  way.  As  a  matter  of  fact,  your  Honor  will  re- 
member when  I  presented  the  preliminary  rule  be- 
fore you  it  was  my  position  that,  being  a  prelim- 
inary step  of  a  rule  to  show  cause  as  to  why  a  rule 
to  show  cause  should  issue  in  a  case  was  probably 
not,  in  our  judgm.ent,  consonant  with  the  new  rules. 

The  Court:     I  understand. 

Mr.  Townsend:  It  is  our  position  a  simple  mo- 
tion [19]  under  the  new  rules  to  adjudge  in  con- 
tempt is  the  appropriate  proceeding  today,  and 
could  be  set  down  even  under  the  five-day  rule,  but 
we  desired  counsel  to  have  adequate  opportunity, 
and  hence  we  followed  the  longer  period  and  used 
the  other  proceeding.  Now,  getting  to  the  merits 
of  this  thing,  your  Honor 
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The  Court:  Pardon  me.  Let  me  ask  y<»n  aiiotlier 
question,  at  this  point. 

Mr.  Townsend:     Yes,  your  Honor. 

The  Court :  Assuming  the  rule  to  show  cause  was 
issued  and  trial  was  had  and  the  defendant  was 
found  in  contempt,  would  the  Court  have  any  power 
to  punish  him,  say,  fine  him  and  put  him  in  jail  for 
disobedience  of  the  order? 

Mr.  Townsend:  In  a  civil  proceeding-  I  think 
your  Honor  has  the  power  to  ])unish  hiin,  without 
doubt;  you  can  punish  him  by  fine  or  by  imprison- 
ment, and  I  have  some  cases  I  think  your  Honor 
will  find  interesting  on  the  question  that  you  have 
no  discretion  to  deny  it  if  the  order  issued  or  if  the 
showing  it  made  that  the  order  has  not  been  obeyed. 

The  Court:  In  other  words,  in  the  event  I  find 
the  failure  to  comply,  that  the  court  is  compelled 
arbitrarily  to  require  him  to  comply'? 

Mr.  Townsend:  I  think  that  is  the  substance  of 
the  opinions,  your  Honor. 

There  has  been  much  attempt  by  Mr.  Lavine,  and 
I  [20]  think  by  Mr.  Clark,  to  inject  into  these  pro- 
ceedings what  may  be  called  an  argument  touching 
the  equities  of  the  situation.  I  think  it  hardly  falls 
with  any  grace  from  their  lips  to  urge  that  upon 
this  Court.  Certainly  there  is  no  timely  ground 
for  failing  to  obey  an  order  almost  two  years  old, 
and  certainly  no  legal  one  that  I  have  heard  any 
authority  about.  It  would  seem  to  indicate  that  a 
complete  and  apparently  bland  disregard  of  this 
Court's  order.  But,  however  that  may  be,  I  sup- 
pose the  Supreme  Court  has  many  times,  as  your 
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Honor  knows,  said  that  the  civil  rights  of  citizens 
under  the  Constitution  come  first  and  so  long  as 
they  may  properly  involve  his  civil  rights  it  is 
better  perhaps,  that  some  person  should  escape  the 
penalty  of  the  law,  than  that  the  Constitution 
should  be  thwarted  in  its  benevolent  purpose.  And 
so  I  say  properly,  and  perhaps  justifiably  in  my 
own  mind,  we  have  had  the  successive  levels  of  this 
appeal,  even  though  it  has  been  pointed  out,  your 
Honor,  that  every  one  of  the  propositions  that  have 
been  urged  in  the  Appellate  Court  had  been  already 
decided,  as  was  pointed  out  in  the  opinion  and  had 
been  set  at  rest  in  previous  actions  of  the  Court. 
However,  as  I  say,  perhaps  this  presumption  is  to 
be  indulged  under  the  circumstances  and  may  be 
they  were  seeking  the  right  of  review  and  not  in- 
tending to  delay  a  lawful  investigation.  But  it 
seems  to  me,  your  Honor,  that  when  once  the  par- 
ties have  exhausted  those  rights  that  are  guaran- 
teed them  under  our  [21]  system  of  government 
and  have,  beyond  that  point,  undertaken  blandly  to 
disobey  your  order,  that  then  that  clears  everything 
that  has  preceded  it,  and  it  ought,  by  all  the  rules 
it  seems  to  us,  to  call  for  the  strong  right  arm  of 
this  Court,  and  to  use,  if  I  may  so  express  it,  the 
sword  of  Damocles  to  put  an  end  to  these  pious 
judicial  utterances.  We  didn't  come  into  this 
court — — 

The  Court:  Which  pious  judicial  utterances  do 
you  refei-  to? 

Mr.  Townsend:  To  the  ones  that  there  should 
be  no  order  in  this    case    enforcing   your   Honor's 
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order  because  tbis  lias  bappened,  or  tliat  lias  ba])- 
pened,  or  tbere  bas  been  no  rule,  or  tbere  bas  been 
no  service. 

Tbe  Court :  You  mean  tbe  judicial  remarks  of 
tbis  Court? 

Mr.  Townsend:  No,  your  Honor.  I  mean  tbe  re- 
marks of  counsel.  Your  Honor,  we  did  not  come  be- 
fore you  two  years  ago  in  a  vain  hope.  We  came  in  a 
judicial  cause  authorized  under  the  law  and  we 
got  an  order  from  your  Honor.  It  is  still  the  order 
of  this  court,  and  I  respectfully  submit  that  your 
Honor  should  strictly  enforce  that  ordei-.  There  are 
principles  and  reasons  here  now  which  indicate  if 
it  is  not  enforced  soon,  may  it  please  the  Court,  this 
whole  purpose  may  be  completely  nes^atived. 

Your  Honor  can  see  from  the  original  petition 
which  was  filed  before  you  nearly  two  years  ago  that 
the  order  of  [22]  the  Securities  &  Exchange  Com- 
mission, under  which  the  enforcement  of  these  pro- 
ceedings was  begun,  was  commenced  in  May  of 
1942.  Now,  the  Statute  of  Limitations  in  the  Se- 
curities Act  of  1933  is  three  years. 

The  Court:     In  a  criminal  proceeding'? 

Mr.  Townsend:  Yes,  your  Honor,  in  a  criminal 
proceeding. 

The  Court:  And  tbe  purpose  of  the  subpoena 
is,  as  I  remarked,  obviously  for  the  purpose  of 
getting  information  in  relation  to  a  possible  crimi- 
nal proceeding? 

Mr.  Townsend :  Possibly,  or  possibly  a  civil  pro- 
ceedings, or  an  administrative  proceeding. 
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The  Court :  Is  there  a  three  year  statute  on  civil 
proceeding's  ? 

Mr.  Townsend :     There  is  no  statute  on  that. 

The  Court:  Any  statute  on  administrative  pro- 
ceedings ? 

Mr.  Townsend:     No. 

The  Court:  Then  the  urgency  here  lies  only  in 
connection  with  a  possible  criminal  proceeding? 

Mr.  Townsend:  That  may  very  well  be  said  to 
be  just  the  situation,  your  Honor. 

The  Court:     All  right. 

Mr.  Townsend:  As  I  say,  the  order  of  the  Com- 
misssion,  under  which  these  proceedings  were  insti- 
tuted, began  in  May  of  1942.  We  have  a  bare  four 
months  in  which  to  develop  any  facts  that  the  Com- 
mission may  desire  in  connection  [23]  with  its  regu- 
lar proceeding,  if  the  provisions  of  the  Act  are 
going  to  be  accorded  their  full  weight.  But  quite 
apart  from  that,  your  Honor, 

The  Court:  Let  me  ask  in  that  connection  the 
Securities  &  Exchange  Commission  does  not  ignore 
the  fact  that  there  is  an  indictment  here,  does  it? 

Mr.  Townsend:  I  don't  know  what  you  mean 
when  you  say  'ignore",  your  Honor. 

The  Court:  You  know  what  ''ignore"  means, 
don't  you? 

Mr.  Townsend :  Yes,  sir,  I  do.  I  don 't  under- 
stand exactly.  You  see,  we  did  not  institute  the 
Grand  Jury  proceedings. 

The  Court :  Oh,  I  understand  that.  But  I  mean 
the  Securities  &  Exchange  Commission  is  a  part 
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of  tlie  same  ,e:overnment  for  wliich  the  United  States 
Attorney  acts. 

Mr.  Townsend:     Yes,  your  Honor. 

The  Court:     Yes.     And  there  is  an  indictment? 

Mr.  Townsend :     There  is. 

The  Court:     A  criminal  indictment. 

Mr.  Townsend:     There  is. 

The  Court:  For  violation  of  the  Securities  & 
Exchanp^e  Act. 

Mr.   Townsend:     That  is  right,  your  Honor, 

The  Court :  All  right.  Now,  what  I  mean  to  say 
is  this :  the  Securities  &  Exchange  Commission  is 
seeking  further  [24]  information  or  further  evi- 
dence concerning  a  possible  violation,  knowing  and 
generally  ignoring  that  you  do  have  an  indictment"? 

Mr.  Townsend:  We  certainly  did  know  we  have 
an  indictment,  your  Honor; 

The  Court:  In  other  words,  you  feel  there  may 
be  other  and  further  violations  by  the  same  defend- 
ants? 

Mr.  Townsend:  Yes,  that  is  the  purpose  of  this 
investigation,  your  Honor.  And  possibly  other  de- 
fendants. 

The  Court:     I  see. 

Mr.  Townsend:  In  other  words,  we  felt  at  the 
time  that  the  matter  was  referred  to  the  Attorney 
General  under  our  statutory  provisions  that  the 
investigation  as  to  the  matters  that  we  then  had 
evidence  concerning  could  not  wait,  so  that  all  the 
evidence  we  then  had  we  took  to  the  Attorney 
Greneral. 
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validating  Claims  3  and  4,  the  defendants  in  the 
first  case  ceased  to  consider  themselves  bound  by 
the  terms  of  the  consent  injunction;  whereupon  the 
plaintiff  brought  a  proceeding  in  contempt  of  his 
original  case  and  the  lower  court  having  called  to 
its  attention  the  opinion  invalidating  Claims  3  and 
4,  refused  to  commit  and  an  appeal  was  taken  by 
the  plaintiff  in  the  first  case.  The  Second  Circuit 
Court  of  [273  Appeals,  after  holding  that  the  con- 
sent decree  was  an  estoppel,  used  this  important 
language : 

"While  the  decree  stands  they," — that  is,  the 
defendants — "must  obey  it,  and  the  plaintiff  is  en- 
titled to  the  usual  sanctions  for  its  enforcement." 

An  order  of  contempt  was  issued  and  in  the 
second  case  damages  were  awarded  the  plaintiff 
for  civil  contempt  to  the  fullest  extent  that  he  would 
have  been  entitled  to  such  damages  had  there  been 
no  second  suit  invalidating  these  Claims,  and  sucli 
order  was  affirmed  on  appeal. 

I  cite  your  Honor  Judge  Woolsey's  opinion  in 
the  District  Court  for  the  Southern  District  of 
New  York,  in  a  comparable  case,  entitled  "In  Re 
Sylvester"  to  be  found  in  41  Fed.  (2d),  at  page  235. 

The  Court:     245? 

Mr.  Townsend:  235,  41  Fed.  (2d).  This  lan- 
guage was  used,  and  following  it  Judge  Woolsey 
cited  the  Ingraham  case  as  his  authority. 

"In  a  civil  contempt  punishment  is  not  discre- 
tionary because  the  object  is  remedial,  and  the  party 
invoking  the  court's  aid  on  the  contemj)t  has  the 
right  to  its  remedy." 
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YouT  Honor,  there  has  been  no  sliowinc,-  in  this 
case,  none  at  all,  on  any  factual  situation,  which 
goes  to  the  question  of  why  the  respondent  here 
has  not  complied  with  [28]  youT'  order.  There  is 
not  in  this  record  one  scintilla  of  evidence  by  affi- 
davit or  any  other  form  from  the  mouth  of  Mr. 
Young,  and  he  may  be  here,  in  answer  to  your  rule, 
why  he  has  not  complied  with  your  Honor's  orde'r. 
There  is  an  affidavit  in  the  record,  your  Honor, 
that  we  have  asked  him  to  comply  with  your  order, 
either  the  Company  or  Mr,  Young,  and  they  have 
not  done  so. 

Now,  under  these  circumstances,  your  Honor,  we 
certainly  submit  that  the  strongest  possible  case 
should  be  made  out  in  our  favor.  But  what  is 
urged  upon  your  Honor?  It  is  urged  that  there 
has  been  an  indictment.  That  raises  a  question  that 
to  me,  and  I  think  to  the  courts,  and  I  hope  ulti- 
mately to  your  Honor,  will  be  absolutely  irrelevant 
to  the  question  before  you,  and  let  me  try  to  con- 
vince you  that  is  so.  In  the  case  of  Oriel  vs.  Rus- 
sell in  the  Supreme  Court  of  the  United  States, 
your  Honor,  the  proposition  was  laid  dowrn,  as  to 
a  civil  contempt  for  failure  to  obey  an  order  of 
the  court,  that  on  the  contempt  proceeding  itself 
the  Court  is  limited  to  the  reception  of  only  such 
evidence  as  goes  to  the  question  of  the  ability  or 
inability  of  the  person  who  has  been  commanded 
by  an  order  to  do  what  the  order  said.  Let  me 
read  you  the  very  intelligent  language  of  the  Su- 
preme Court  on  that  question. 

The  Court:     Well,  that  is  generally  the  law,  the 
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event  that  they  might  have  ability  or  inability  to 
obey.  Of  course,  that  is  a  very  broad  term.  I  have 
heard  hundreds  [29]  of  contempt  matters  in  ali- 
mony cases,  and  that  is  the  general  rule.  In  a  few 
words  I  would  say  it  is  ability  or  inability.  Now, 
ability  or  inability  might  involve  a  lot  of  things; 
it  might  involve  any  number  of  things.  It  might 
be  a  legal  inability.  In  fact,  it  might  be  so  many 
things,  particularly,  things  that  affect  people's  lives. 
But  generally  that  is  the  rule,  the  ability  or  in- 
ability to  comply  with  the  order. 

Mr.  Townsend:     I  want  to  make  sure 

The  Court:  If  there  is  an  intervening  right, 
well,  then  I  think  the  Court  can  take  that  into 
consideration,  too. 

Mr.  Townsend:     Intervening  right  of  what? 

The  Court :  Some  order  or  judgment,  or  some- 
thing which  affects  the  situation,  which  intervenes 
and  affects  the  rights  of  the  parties.  I  think  the 
Court  can  take  that  into  consideration. 

Mr.  Townsend:  I  am  sorry  to  say  I  fail  to 
follow  it.     It  is  probably  because  I  am — - — 

The  Court:  You  go  ahead  with  your  argument. 
It  is  immaterial  anyhow. 

Mr.  Townsend:  I  am  arguing  the  proposition 
that  the  only  thing  that  this  court  should  take 
into  consideration  this  morning,  in  answer  to  this 
rule,  is  whether  the  defendant  Young  has  the  books 
in  his  possession.    I  say  to  your  Honor [30] 

The  Court :  Not  this  morning,  because  when  the 
contempt  comes  up  that  will  be  the  time  to  consider 
that,  if  the  rule  is  issued. 
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Mr.  Townsend:  All  right,  your  Honor.  Yes, 
when  he  is  called  before  you  for  contempt.  [31] 

The  Court:     Yes. 

Mr.  Townsend:  I  think  it  is  important,  your 
Honor,  and  I  stress  and  emphasize  the  ])oint  I  am 
trying  so  hard  to  make,  as  to  this  business  about 
an  indictment  or  any  intervening  happening,  that 
that  has  just  as  much  weight,  in  accordance  with 
the  Supreme  Court  decision  which  I  am  about  to 
read  from,  as  if  the  defendant  just  said,  ''I  do 
not  want  to  comply  with  the  order."  Now,  I  may 
be  wrong;  but  I  don't  think  so. 

The  Court:  That  might  be  true  as  to  corporate 
books.  I  would  seriously  doubt  that  being  true 
as  to  any  individual's  books  and  papers. 

Mr.  Townsend:  I  make  that  statement  recog- 
nizing the  distinction  your  Honor  is  making,  yes. 
This  was  a  turnover  of  certain  books  in  bankruptcy 
and  the  question  was  has  one  the  right  to  be  sup- 
ported by  clear  and  convincing  evidence,  and  then 
the  court  says,  when  the  lower  court  decided  that 
the  order  should  be  entered  it  should  have  before 
it  the  kind  of  clear  and  convincing  evidence  that 
it  speaks  of,  and  then  it  goes  on: 

"The  Referee  and  the  Court  in  passing  on  the 
issue  under  such  a  turnover  motion  should  there- 
fore require  clear  evidence  of  the  justice  of  such 
an  order  before  it  is  made.  Being  made,  it  should 
be  given  weight  in  future  proceedings  as  one  that 
may  not  be  collaterally  attacked  by  an  effort  [32] 
to  try  over  the  issue  already  heard  and  decided  at 
the  turnover.     Thereafter  on  the  motion  for  com- 
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mitment  the  only  evidence  that  can  be  considered 
is  the  evidence  of  something  that  has  happened 
since  the  turnover  order  was  made  showing  that 
since  that  time  there  has  newly  arisen  an  inability 
on  the  part  of  the  bankrupt  to  comply  with  the 
turnover  order." 

The  Court:  Did  Judge  Taft  write  that  decision, 
Mr.  Townsend? 

Mr,  Townsend:     Yes,  he  did,  your  Honor,  yes. 

The  Court:  And  doesn't  he  say  along  towards 
the  end  there  that  the  contempt  proceeding  there 
is  in  the  nature  of  a  criminal  contempt '? 

Mr.  Townsend:  If  he  does,  I  don't  know  how 
he  could  possibly  say  it  when  he  just  got  through 
saying  the  order  was  coercive  in  nature,  but  let 
us  find  out.    It  says : 

"A  turnover  order  must  be  regarded  as  a  real 
and  serious  step  in  the  bankruptcy  proceedings  and 
should  be  promptly  followed  by  commitment  unless 
the  bankrupt  can  show  a  change  of  situation  after 
the  turnover  order  relieving  him  from  compliance." 

He  says: 

"The  proceedings  in  these  two  cases  have  been 
so  long  drawn  out  by  efforts  on  the  part  of  the 
bankrupts  to  retry  the  issues  presented  on  the  [33] 
motion  to  turn  over  as  to  be,  of  themselves,  con- 
vincing argument  that  if  the  bankruptcy  statute 
is  not  to  be  frittered  away  in  countless  delays  and 
failures  of  enforcement  of  lawful  orders,  the  rule 
we  have  laid  down  is  the  proper  one." 

Then  here  Justice  Taft  quotes  from  the  Gompers 
case,  which  holds  it  is  a  civil  case,  your  Honor. 
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The  Court:  It  is  immaterial.  My  inquiry  there 
was  not  of  any  meaning.  I  remember  the  case  in 
connection  with  bankruptcy  turnover  orders. 

Mr.  Townsend:  Let  us  suppose  we  didn't  have 
the  case.  Let  us  say  we  get  right  down  to  the 
question  of  what  Mr.  Lavine  has  presented  hei-e 
as  his  only  argument  as  to  why  the  rule  should  not 
issue.  What  was  it  he  said?  That  there  was  an 
indictment  since  the  order  was  entered.  Now,  I  am 
going  to  cite  your  Honor  cases  right  on  that  very 
proposition  and  the  first  one  is  one  involving  the 
Securities  and  Exchange  Act  of  1933,  raised  in  the 
Circuit  Court  of  Appeals. 

The  Court :     Go  ahead. 

Mr.  Townsend:  Your  Honor,  I  should  like  to 
cite  you  the  case  of  In  re  Verser-Clay  Company, 
in  98  Fed.  (2d)  page  859. 

The  Court:     That  is  in  what  book? 

Mr.  Townsend:  98  Fed.  (2d),  and  certiorari  in 
this  [34]  case  was  denied,  may  it  please  the  court. 

The  Court:     And  what  is  the  name? 

Mr,  Townsend:  The  title  of  the  case  is  In  re 
Verser-Clay  Company. 

The  Court :     On  what  point  do  you  cite  that  ? 

Mr.  Townsend:  That  is  on  the  point  that  the 
intervention  of  an  indictment 

The  Court:     All  right. 

Mr,  Townsend:     -is  no  bar  to  enforcing  your 

order.  There  is  no  need  going  into  the  fact  be- 
cause the  opinion  is  very  short  and  states  the  facts 
very  concisely  and  they  are  as  follows: 

This  is  bv  Justice  Lewis  of  the  Circuit  Court: 
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''Clay  says  he  relies  on  the  Fifth  Article  of 
Amendment  to  the  United  States  Constitution, 
U.S.C.A.  Const.  Amend.  5: 

"  'No  person  *  *  *  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself.' 

"He  further  says  that  he  and  Mr.  Verser  have 
been  indicted  in  the  United  States  Court  for  the 
District  of  Columbia  for  criminal  offenses  de- 
scribed in  said  Sections  5  and  17  of  the  Securities 
Act,  and  that  the  object  of  the  Commission  and  its 
officers  is  to  obtain  from  him  proof  of  their  guilt 
and  use  it  against  them  in  that  prosecution  or  use 
it  in  finding  other  indictments,  and  that  the  [35] 
production  of  the  books  alone  might  disclose  such 
incriminating  facts  and  he  believes  they  would. 
But  Clay  cannot  claim  the  constitutional  privilege 
for  acts  of  the  corporation." 

Citing  Wilson  vs.  United  States,  and  citing  sev- 
eral other  cases;  Wheeler  vs.  United  States;  Grant 
vs.  United  States ;  Brown  vs.  United  States ;  Essgee 
Company  vs.  United  States;  all  Supreme  Court 
cases,  as  your  Honor  knows.    (Continuing)  : 

"It  may  be  true  that  there  is  something  in  the 
corporate  books  and  documents  that  shows  personal 
acts  of  Clay  that  tend  to  incriminate  him.  If  so, 
he  had  an  opportunity  to  present  them  to  the  Dis- 
trict Judge  and  ask  that  he  be  protected  in  his 
constitutional  rights,  but  he  sought  no  protection 
in  that  respect.  It  is  not  claimed  that  when  he 
was  on  the  witness  stand  any  question  was  asked 
the  answer  to  which  would  tend  to  incriminate  him. 
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Clearly  the  privilege  asserted  by  him  does  not  ex- 
tend to  the  two  corporations.'^ 

Now,  your  Honor,  if  that  does  not  dispose  of 
the  contention  of  Mr.  Lavine  then  I  am  at  a  loss 
to  know  what  possibly  could,  ])ut  just  on  the  chance 
your  Honor  niig'ht  wish  to  consult  further  the  au- 
thorities  

The  Court:  I  think  the  law  is  very  clear  abont 
the  books  and  records  of  a  coi-poration.  I  think, 
however,  there  [36]  is  still  a  field  of  the  law  where 
it  is  just  a  little  unsettled,  according  to  the  Supreme 
Court  decisions,  about  the  incrimination  of  an  indi- 
vidual in  connection  with  books  and  records  of  a 
corporation.  I  am  just  saying  that  now  more  or 
less  from  a  philosophical  viewpoint.  I  don't  know 
that  it  is  of  particular  application  here,  althoug'i 
it  might  l)e,  because  you  seek  to  hold  A.  W.  Young, 
an  individual,  in  contempt.  As  indicated  by  th(^ 
last  remark,  there  seems  to  be  some  field  where 
an  individual  is  entitled  to  protection.  For  i]i- 
stance,  the  Court  there  says,  if  he  needed  protection 
he  should  have  applied  to  the  District  Court  for 
protection. 

Mr.  Townsend :  I  have  no  quarrel  with  the  prop- 
osition, your  Honor. 

The  Court:  Just  how  far  or  just  where  that 
goes,  I  don't  know.  I  was  unable  to  decide  as  a 
prosecutor  when  the  question  was  presented  from 
time  to  time,  and  I  am  still  at  a  little  bit  of  a  loss 
as  a  Judge  as  to  just  where  that  field  begins  and 
ends,  but  I  believe  it  does  exist. 


58  Securities  d  Exchange  Comm.  vs. 

Mr.  Townsend :  Your  Honor,  with  all  due  defer- 
ence, I  certainly  submit  the  question,  and  I  think 
in  connection  with  the  matter  of  compelling  an  offi- 
cer of  a  corporation  to  produce  books  of  a  corpo- 
ration in  the  event  of  a  criminal  indictment,  or 
otherwise,  that  matter  has  been  very  completely 
covered. 

The  Court:  Oh,  I  think  that  is  true,  but  some 
place  [37]  along  the  line,  as  they  indicate  from  time 
to  time,  and  as  the  Supreme  Court  recently  indi- 
cated in  the  case  where  they  had  some  labor  union 
officer  up 

Mr.  Townsend:     That  is  one  of  the  C.I.O.  cases'? 

The  Court:  In  any  event,  he  had  charge  of  the 
books  and  records  of  the  corporation  and  refused 
to  testify,  and  they  held  he  had  to  turn  over  the 
books  of  the  corporation,  but  they  went  on  to  in- 
dicate, not  by  exact  language,  but  rather  by  their 
discussion,  that  some  place  along  the  line  there 
might  arise  the  question  of  this  man's  right  not  to 
incriminate  himself. 

Mr.  Townsend:  The  question  of  whether  or  not 
he  can  be  compelled  to  incriminate  himself  is  not 
even  involved  in  this  proceeding,  nor  should  it  be, 
but  assuming  for  the  purposes  of  the  present  dis- 
cussion that  it  is,  certainly  the  area  of  that  pro- 
tection, whatever  it  may  be,  can  extend  no  further 
than  to  his  personal  and  private  memoranda,  pa- 
pers and  documents,  and  we  do  not  want  his  per- 
sonal, private  papers,  documents,  or  memoranda. 
And  your  Honor  has  not  issued  any  such  order  in 
this  case.  On  the  contrary,  we  do  want,  your  Honor, 
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wliat  all  the  courts  have  said  we  are  entitled  to,  the 
books  of  the  corporation,  which,  under  the  law, 
must  be  supi)]ied  under  a  proper  subpoena. 

Now,  your  Honor,  1  do  intend  to  draw  even 
more  on  the  authorities  in  sup})ort  of  the  propo- 
sition that  the  intervention  of  the  indictment  in 
these  proceedings  can  have  no  [38]  force  or  effect 
upon  the  matters  that  are  before  you  in  this  civil 
matter.  Take  the  case  of  Sinclair  vs.  United  States, 
back  in  the  days  when  tlie  Senate  was  investigat- 
ing the  Teapot  Dome  oil  leases.  Mr.  Sinclair  and 
his  corporation  w^re  the  subject  of  a  grand  jury 
inquiiy.  They  were  also  the  subject  of  civil  suits 
instituted  at  the  behest  of  the  Attorney  General 
to  recover  huge  sums  alleged  to  be  due  and  owing  to 
the  government.  While  these  things  were  happen- 
ing, your  Honor,  the  Senate,  in  investigating  it, 
issued  a  subpoena  to  Mr.  Sinclair  compelling  him 
to  testify,  or  calling  for  him  to  testify.  He  ap- 
peared before  the  Committee  and  was  sworn,  and 
it  was  then  urged  upon  the  Committee  that  all  that 
this  proceeding  was  intended  for  was  to  enable  the 
Government  to  get  some  evidence  to  help  it  in 
either  or  both  of  its  proceedings,  criminal  and  civil 
in  nature.  The  Committee  overruled  this  objection, 
asked  the  question  and  the  witness  refused  to  tes- 
tify, whereupon  he  was  proceeded  against  under 
the  applicable  statute,  and  his  conviction  of  the 
offense  was  appealed.  The  Supreme  Court,  in  nega- 
tiving it  adopted  this  rule,  if  the  subpoena  is  issued 
in  aid  of  a  lawful  authority,  it  cannot  be  negatived 
by   other  considerations;  and,  therefore,  said  the 
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Supreme   Court,   all  we   are  interested  in  in  this 
proceeding  is,  did  the  Committee  and  Congress  have 
the  authority  to  have  that  testimony.    It  is  true, 
said  the  Supreme  Court,  Congress  has  no  authority 
per  se  to  conduct  merely  private  [39]  inquiries  in 
aid  of  litigation  or  anything  else,  so  if  that  was 
the   authority   that  was   asserted,   it   could  not  be 
sustained,    but   Congress   did   have   the    authority, 
said  the  Court,  to  look  into  the  question  of  these 
oil   situations,  look  into  the  obtaining  and  enact- 
ment  of   legislation  in   connection   therewith,   and 
then  the   Supreme   Court   said  that  the   subpoena 
should  have  been  complied  with  and  that  this  in- 
tervention of  different  things  had  no  application. 
Probably  it  has  happened  even  in  this  court,  al- 
though I  am  not  sure  that  it  has,  but  it  has  hap- 
pened in  many  district  courts,   and  has  been  af- 
firmed in  many  Circuit  Courts  of  Appeal,  where 
we  have  the  analogy  of  the  application  of  the  bank- 
rupt statute,  where  under  one  section  of  the  law  the 
trustees  are  enabled  or  authorized  to  proceed  to 
collect  fimds  for  the  benefit  of  the  estate,  and  an- 
other law  gives  the  trustees  the  right  to  subpoena 
witnesses  and  to  conduct  an  interrogation  into  the 
affairs  of  the  bankrupt.  Those  cases  have  uniformly 
held,  your  Honor,  that  the  fact  that  a  suit  has  in- 
tervened since  the  man  has  been  called  to  give  tes- 
timony as  to  those  matters,  does  not  change  the 
fact  that  a  suit  has  intervened  since  the  man  has 
been  called  to  give  testimony  as  to  those  matters, 
does  not  change  the  fact  that  the  authoriy  exists 
under  the  statute  to  compel  the  interrogation. 
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Let  me  cite  you  the  language  of  tlie  Circuit 
Court  of  Appeals  of  the  Second  Circuit,  in  In  re 
Paramount  Publix  [40]  Corporation.  That  is  to 
be  found  in  82  Fed.  (2d)  at  page  230,  and  the 
Court  said: 

"There  is  a  controversy  here,  however,  as  to 
(a)  whether  the  estate  is  still  in  the  process  of  ad- 
ministration, and  (b)  whether  the  order  was  im- 
projjer  as  granted  for  the  sole  purpose  of  enabling 
the  trustees  to  prepare  their  ])ending  p-nits  for 
trial. 

"The  estate  is  still  in  tlie  process  of  administra- 
tion. The  Court  still  retains  control  over  an  im- 
portant asset  of  the  estate,  namely,  the  causes  of 
action  set  up  in  the  three  suits.  Section  77B(h) 
of  the  Bankruptcy  Act  (11  USCA,  207  (h))  pro- 
vides: 'Upon  the  termination  of  the  proceedings  a 
final  decree  shall  be  entered  discharging  the  trus- 
tee or  trustees,  if  any  *  *  *  and  causing  the  r-ase.' 
See,  also,  section  2(8)  of  the  act  (11  USCA,  11(8)), 
giving  the  bankruptcy  court  jurisdiction  to  'close 
estates,  whenever  it  appears  that  they  have  been 
fully  administered  by  approving  the  final  accounts 
and  discharging  the  trustees,  and  reoj^en  them 
whenever  it  appears  they  were  closed  before  being 
full}^  administered.'  These  sections  contemplate  a 
distinction  between  the  conclusion  of  the  admin- 
istration of  the  estate  and  a  formal  closing  of  the 
estate.  There  can  be  a  time  when  the  estate  is  [41] 
fully  administered  and  yet  not  closed.  Thus  the 
statement  in  Skubinsky  vs.  Bodek,"  citing  authori- 
ties— "985,  19  Ann.  Cas.  1035,  that  a  witness  may 
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be  summoned  any  time  after  the  commencement  of 
proceedings  until  the  estate  is  closed  by  order  of 
the  court  may  go  too  far.  However,  as  long  as  there 
is  an  asset,  tangible  or  intangible,  in  the  court's 
control,  the  estate  may  be  considered  to  be  in  ad- 
ministration. In  Bilafsky  vs.  Abraham,  183  Mass. 
401,  67  N.E.  318,  an  estate  was  held  not  to  be  fully 
administered  under  the  section  last  quoted  above 
while  the  bankrupt  had  a  cause  of  action  not  real- 
ized upon,  and  although  the  estate  had  been  closed, 
proceedings  were  reopened  to  prosecute  suit  for 
the  benefit  of  the  estate.  Stej^han  vs.  Merchants' 
Collateral  Corp.,  256  N.Y.  418,  176  N.E.  824,  simi- 
larly outlined  the  reopening  of  an  estate  as  the 
proper  procedure  for  prosecuting  a  claim  of  the 
bankrupt  existant  at  the  time  of  the  closing.  This 
Court,  in  re  Schreiber,  23  F.  (2d)  428,  likewise 
allowed  the  reopening  of  an  estate  where  the  bank- 
rupt at  the  time  of  closing  had  an  asset  consisting 
of  a  claim  to  tax  refund.  These  cases  allowing 
an  estate  to  be  reopened,  proceeded  on  the  ground 
that  the  estate  was  not  fully  administered  while 
there  was  a  valid  cause  of  action  [42]  in  favor  of 
the  bankrupt.  A  like  situation  prevails  here.  There 
are  assets  of  the  estate  outstanding  and  in  the 
court's  control.  Trustees  are  obligated  to  collect 
these  assets  imder  the  direction  of  the  court  by 
Section  47a  (2)  of  the  Bankruptcy  Act,  as  amended 
(11  U.S.C.A.  75(a)  (2)),  and  until  its  duty  is  dis- 
charged and  the  assets  collected  are  out  of  the 
court's  hands,  the  estate  is  still  in  administration. 
In  re  J. A.M. A.  Realty  Corporation  (CCA.)  79  F. 
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(2d)  54tj,  holds  nothing  to  the  contrary.  Anything 
supporting  the  appellant's  position  wliich  can  be 
taken  from  that  case  must  be  regarded  as  a  dictum. 

"The  ai)pellant's  position,  that  the  test  of  whether 
the  estate  is  in  the  process  of  administration  must 
be  determined  entirely  by  the  status  of  the  plan  for 
distribution  of  tlie  assets  to  the  creditors,  is  not 
adaptable  to  77J>  proceedings.  This  statute  con- 
temi)lates  continuation  of  the  business  and  pay- 
ments by  securities  of  the  debtor.  The  payment  of 
the  proceeds  of  these  suits  to  the  debtor  will  bene- 
fit the  corporation  by  strengthening  its  financial 
position  and  its  security  holders  will  be  corre- 
spondingly helped. 

"As  to  the  second  question,  the  appellant  relies 
upon  a  quotation  from  In  re  Fixen  &  Company, 
[43]  (D.C.S.D.  Cal.)  96  F.  748,  755:  'The  exami- 
nations thus  pro'sdded  for  are  not  intended  as  a 
means  of  producing  testimony  pertinent  to  issues 
then  on  trial,  but  their  object  is  to  afford  to  the 
creditors,  and  the  officer  charged  with  administer- 
ing the  trust,  full  information  touching  the  bank- 
rupt's estate  in  order  that  necessary  steps  may 
be  taken  for  its  possession  and  preservation.'  This 
rule  may  provide  a  workable  distinction  where  the 
issues  then  on  trial  are  not  concerned  with  recov- 
ery of  or  realization  upon  the  property  of  the  bank- 
rupt. ' ' 

Citing  other  authorities,  your  Honor. 

*'But  even  the  Fixen  case  says:  'The  jmrpose  of 
the  statute  seems  to  be,  by  a  thorough  investiga- 
tion of  the  case,  and  an  appeal  to  the  conscience 
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of  the  party  suspected,  to  enable  the  assignees  to 
judge  whether  they  will  proceed  to  claim  such 
property  for  the  general  creditors,  and  to  obtain 
evidence  to  aid  them  in  prosecuting  such  claim.' 
To  allow  an  investigation  to  discover  what  prop- 
erty the  bankrupt  might  have,  and  still  to  disallow 
an  examination  where  the  process  of  recovery  on 
a  claim  has  gotten  under  way,  would  be  an  ab- 
surd result."  [44] 

Take  our  situation,  your  Honor.  We  have  started 
in  to  do  a  thorough  job,  if  we  can,  in  investigating 
a  situation  that  has  already,  without  the  aid  of  our 
complete  investigation,  brought  forth  one  indict- 
ment on  a  situation  that  the  Commission  has  had 
before  it  on  an  open  docket  for  nearly  three  years. 
The  statute  authorizes  us  to  conduct  that  investiga- 
tion. It  is  totally  independent  of  and  bears  no 
relation  to  any  other  proceeding  or  any  other  rem- 
edy of  this  government. 

Under  the  circumstances,  your  Honor,  I  strongly 
urge  upon  you  an  early  decision  in  this  matter  in 
behalf  of  the  Commission,  otherwise  the  whole  pur- 
port of  the  Securities  Act,  so  far  as  these  people 
are  concerned,  may  be,  to  use  the  language  of  the 
Supreme  Court,  ''frittered  away."  Thank  you, 
your  Honor. 

Mr.  Clark :  If  your  Honor  please,  I  shall  detain 
you  only  for  a  moment.  I  confess  lack  of  famili- 
arity with  the  cases  which  counsel  has  cited,  but 
as  to  the  general  law  of  contempt  I  think  I  should 
be  regarded  as  able  to  speak  with  that  positiveness 
which    arises    from    the    fact,    which   your  Honor 
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takes  judicial  notice  of,  that  I  come  in  on  contempt 
in  more  ways  and  more  times  than  any  other  mem- 
ber of  the  Bar. 

The  Court:  Well,  I  think  several  people  are 
nmning  you  a  close  second  lately.  [45] 

Mr.  Clark:  Now,  my  function  here  is  to  direct 
your  Honor's  attention  to  the  factual  situation  with 
which  I  am  })ossibly  more  familiar  than  Mr.  La- 
vine,  as  long  as  Mr.  Lavine  was  out  of  the  city  at 
the  time  the  letter  attached  to  the  affidavit  was  writ- 
ten, and,  conseipiently,  that  affidavit  and  the  at- 
tached matter  came  to  my  attention  rather  than 
to  Mr.  Lavine 's,  and  he  has  not  had  time  to  ex- 
amine it  carefully. 

Now,  I  am  going  to  lay  down  as  a  2^remise  for 
the  purposes  of  this  motion  a  fact  not  alleged  in 
the  affidavit,  or  in  the  accompanying  papers,  and, 
therefore  considered  as  one  that  does  not  exist. 
Having  in  mind  that  when  I  came  into  court  the 
other  day  counsel  challenged  my  good  faith,  I  am 
going  to  say  to  your  Honor,  that  while  I  was  chal- 
lenged as  to  my  good  faith,  it  is  impossible  for 
me  to  believe  that  the  officers  who  presented  this 
affidavit  have  exercised  that  great  degree  of  candor 
which  I  would  have  expected  those  officers  involved 
to  exercise.  They  have  attached  a  copy  of  the  let- 
ter addressed  to  the  Penfield  Company  of  Cali- 
fornia, 1527  South  Robertson  Boulevard,  but  they 
state  in  their  affidavit  that  he  called  at  the  office 
of  the  Penfield  Company.  But  they  do  not  state 
that  they  called  at  1527  Robertson  Boulevard,  for 
the  reason  that  they  could  not  state  so  truthfully. 
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Thus,  so  far  as  the  original  letter  is  concerned,  the 
presumption  is  that  it  was  mailed  to  an  address 
where  it  never  reached  the  Penfield  [46]  Company 
at  all.  They  state  that  they  addressed  a  letter  to 
Mr.  Young  at  a  certain  place,  but  they  do  not 
state  that  that  place  is  his  residence.  And  I  have 
no  knowledge  that  it  is.  But  if  it  was  his  residence, 
I  assume  they  would  have  stated  so.  They  state 
they  addressed  another  letter  to  Mr.  Lavine's  of- 
fice, but  they  failed  to  state  the  information  which 
they  received  from  that  office,  and  which,  if  it  was 
stated,  would  throw  a  flood  of  light  upon  their  fur- 
ther statements  that  they  called  at  the  office  of  the 
company  and  were  refused  the  papers.  They  are 
very  careful  to  state  they  did  not  demand  the  pa- 
pers, or  not  to  state  they  demanded  the  j^apers  of 
Mr.  Young,  while  Mr.  Young  was  there,  or  that  Mr. 
Young  refused  them  access  to  the  papers.  Every- 
thing that  they  have  alleged  in  their  affidavit  is  per- 
fectly consistent  with  the  fact  that  their  letter  to 
Mr.  Yoimg  never  reached  him,  and  that  Mr.  Young 
had  no  knowledge  that  they  were  going  to  demand 
an  inspection  of  the  papers  at  the  time  they  at- 
tached or  they  made  their  demand. 

Now,  I  submit  in  all  frankness  and  all  candor 
if  that  evidence  were  before  the  court,  and  no  fur- 
ther than  that,  on  this  preliminary  showing,  that 
this  is  sufficient  to  sustain  the  jurisdiction  of  the 
coui-t  to  make  a  finding  that  this  matter  of  con- 
tempt would  not  be  before  the  court;  and  if  an  or- 
der to  show  cause  is  going  to  issue,  I  respectfully 
suggest  that  it  should  not  issue  until  such  [47] 
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facts  as  to  make  a  prima  facie  showing  that  eon- 
tempt  has  been  committed  by  Mr.  Young  are  pre- 
sented. In  other  words,  until  they  have  shown  by 
a  prima  facie  case,  that  Mr.  Young  had  knowledge 
of  their  intention  to  \'isit  the  office  for  the  purpose 
of  the  insi^ection  at  the  time  that  they  say  they 
made  this,  or  that  Mr.  Young  was  thei'e,  or  that  a 
refusal  was  made  wdth  Mr.  Young's  knowledge  and 
under  his  direction. 

Mr.  Lavine:  May  I  add  another  remark  to  that, 
your  Honor?  I  have  listened  to  the  very  able  ar- 
gument of  Mr.  Townsend  on  the  question  generally 
applicable  to  various  contempt  proceedings  and  his 
attempt  to  distinguish  those  cases  from  this  case 
as  a  civil  procedure,  rather  than  a  criminal  one, 
in  its  nature.  I  think  your  Honor  has  the  right 
and  duty  to  consider  all  of  the  proceedings  had. 

Now,  we  have  here  a  very  unusual  set  of  facts. 
Now,  before  the  Circuit  Court  of  Appeals  a  Mr.  A. 
Judy  said: 

"I  am  the  Regional  Administrator  of  the  San 
Francisco  Regional  Office  of  the  Securities  &  Ex- 
change Commission;  I  am  one  of  the  attorneys  of 
record  appearing  on  behalf  of  the  Securities  & 
Exchange  Commission  in  this  matter  and  am  fully 
acquainted  with  the  facts  therein  set  forth." 

And  then  he  refers  to  various  matters  that  had 
preceded,  and  he  says  that  the  subpoena  he  is  seek- 
ing to  enforce  [48]  was  issued  in  the  course  of  an 
investigation  by  the  appellee  to  determine  whether 
the  appellant  in  the  course  of  the  sale  of  securities 
had   violated   the   registration   provisions.  Section 
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5  (a)  of  the  Anti-Fraud  Provisions,  of  Section 
17  (a)  of  the  Code,  15  U.  S.  Code,  Section  77  (a) 
and  79  Q(a),  and  that  such  investigation  may  re- 
sult in  the  institution  of  an  injunctive  action  under 
Section  20  (b)  of  the  Code  of  Criminal  Prosecu- 
tions for  wilfully  violating  Section  24,  15  IT.  S. 
Code,  Section  77  (m). 

Now,  I  think  the  court  may  note  that  thereafter 
the  same  ones  were  subpoenaed  prior  to  the  Grand 
Jury  investigation,  by  the  Grand  Jury,  that  the 
original  documents  were  sought,  and  that  thereafter 
the  Grand  Jury  returned  an  indictment. 

Now,  the  function  of  the  Securities  &  Exchange 
Commission,  as  set  forth  in  the  statute  and  the  de- 
cisions regarding  the  Securities  &  Exchange  Com- 
missions, is  that  it  performs  a  similar  and  distinct 
function  to  that  of  the  Grand  Jury,  and  when  that 
object  has  been  completed,  its  function  has  been  ex- 
hausted. 

It  appears  that  the  Securities  &  Exchange  Com- 
mission prepared,  apparently,  all  of  the  ])apers, 
and  unless  Mr.  Townsend  is  mifamiliar  with  it,  I 
think  it  is  very  evident  that  the  subpoena  is  iden- 
tical, and  that  the  matters  presented  in  the  indict- 
ment are  matters  which  were  gathered  by  the  Se- 
curities &  Exchange  Commission  and  presented  to 
[49]  the  Grand  Jury  when  that  body  was  in  ses- 
sion for  the  return  of  the  indictment. 

Now,  the  matter  cannot  be  said  to  be  civil  where 
their  object  was  to  secure  an  indictment,  and  they 
have  secured  it  and  their  function  has  been  com- 
pleted. 
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Your  Honor  can  certainly  take  judicial  notice 
of  the  fact  that  is  the  same  subpoena,  the  same 
nature,  the  same  request,  the  same  thing,  and  in 
both  instances  how  can  they  say  they  were  seek- 
ing something  different,  or  that  they  are  seeking  a 
different  object  than  what  the  Grand  Jury  sought 
when  it  was  presented  to  them?  It  is  asking  your 
Honor  to  close  your  eyes  to  the  actual  facts  as  they 
exist.   We  are  submitting  the  matter. 

The  Court:  As  to  the  point  which  Mr.  Clark 
made,  whether  or  not  there  was  a  prima  facie  show- 
ing, are  you  prepared  to  discuss  that? 

Mr.  Townsend:     Well,  your  Honor,  I  think  so. 

The  Court:  The  order  was  made  directing  A. 
W.  Young,  Secretary-Treasurer — you  have  the  or- 
der before  you? 

Mr.  Townsend:     Yes,  your  Honor. 

The  Court:     A.  W.  Young,  to  appear  before 

the  Securities  &  Exchange  Commission,  Room  1737, 
in  the  United  States  Post  Office,  to  produce  the  fol- 
lowing documents: 

"It  is  further  ordered  in  accordance  with  the 
stipulation  and  agreement  of  the  parties  made  in 
open  court  that  [50]  the  books,  papers,  and  docu- 
ments herein  ordered  to  be  produced,  as  aforesaid, 
in  lieu  of  their  physical  production,  as  heretofore 
ordered,  shall  be  made  available  to  such  officers 
and  emjDloyees  of  the  Securities  &  Exchange  Com- 
mission as  may  be  designated  at  the  office  of  Re- 
spondent at  8900  Beverly  Boulevard,  Los  Angeles, 
California. ' ' 

Now,  I  don't  think  that  the  points  wliich  Mr. 
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Clark  makes  are  minor  ones.  I  mean,  because  of 
my  experience  with  contempt  matters,  it  is  my 
opinion  your  matter  in  your  prima  facie  show- 
ing must  be  accurate;  if  that  were  always  the  case, 
there  would  not  be  so  many  reversals  in  contempt 
cases  by  the  Appellate  Courts.  The  affidavit,  I 
think,  is  in  order  with  the  order. 

Mr.  Townsend:     Yes,  your  Honor. 

The  Court:  Showing  the  change  of  dates,  and 
the  designation  of  the  change  of  place,  for  instance. 
I  don't  think  those  are  material.  But  in  view  of 
the  stipulation  of  their  failiu'e  to  produce  them  in 
the  Federal  Building,  at  this  office 

Mr.  Townsend:     Yes,  your  Honor. 

The  Court:  but  that  they  would  be  pro- 
duced at  this  address,  and  there  being  no  showing 
that  this  address  is  the  address,  or  that  there  has 
been  any  change  of  address  of  the  Penfield  Com- 
pany, and  there  being  no  showing  that  a  demand 
was  made  on  January  24,  1945,  and  that  at  that 
time  and  place — the  place  is  not  indicated — they 
[51]  had  ability  to  comply. 

Mr.  Townsend:     They  had  the  ability  to  comply. 

The  Court:  There  is  no  indication  here  that 
they  had  the  ability  to  comply,  and  I  think  you  laid 
down  the  rule  that  the  only  thing  that  the  court 
could  take  into  consideration  was  whether  or  not 
they  had  the  ability  to  comply. 

Mr.  Townsend :     That  is  their  answer  to  the  rule. 

The  Court:  I  think  you  must  show  that  the 
demand  was  made  at  the  time  and  place  mentioned 
in  the  order. 
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Mr.  Townsend:  I  certainly  think  the  affidavit 
shows  that,  your  Honor.   We  have  alleged  that. 

The  Court:     That  is  possibly  so. 

Mr.  Townsend:  I  am  perfectly  willing  to  take 
evidence  on  the  question  right  now,  your  Honor. 

The  Court:  I  have  not  examined  it  with  that 
point  in  mind.  It  did  not  occur  to  me  until  Mr. 
Clark  suggested  it. 

Mr.  Townsend:  Your  Honor,  there  is  a  short 
answer  to  that.  They  are  here  and  appearing  in 
opposition  to  the  motion  which  certainly  evidences 
that  counsel  received  a  copy.  There  is  no  need  for 
government  counsel,  we  submit,  to  show  more  than 
that  counsel  of  record  in  this  case  had  the  notice 
of  the  rule  that  your  Honor  issued. 

The  Court:     I  think  that  is  correct  if  it  is  here. 

Mr.  Townsend :     Yes.  [52] 

The  Court:  I  believe  that  you  are  correct.  I 
think  the  points  that  Mr.  Clark  made  would  go 
to  the  question  of  the  sufficiency  of  a  showing  upon 
a  rule  to  show  cause. 

Mr.  Townsend:     Yes,  your  Honor. 

The  Court:  But  for  this  purpose  I  think  this 
affidavit  is  sufficient. 

Mr.  Townsend:     Yes. 

The  Court:  The  rule  to  show  cause  will  issue. 
And  if  you  will  prepare  a  form  and  submit  it  to 
counsel  under  our  rules  for  approval  or  objection 
as  to  form,  you  may  do  that.  You  will  provide  in 
it  that  the  order  must  be  sei'ved,  however,  by  the 
marshal,  because  whether  you  are  correct  or  whether 
you  are  not  correct  as  to  the  law,  and  I  am  in- 
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clined  to  think  you  are  incorrect,  the  rules  pro- 
vide, nevertheless,  that  the  court  may,  in  its  discre- 
tion, order  service  to  be  made  by  the  marshal  or 
provide  that  the  service  of  the  order  shall  be  made 
by  the  marshal.  I  will  fix  the  return  date.  What 
day  is  this  set  for  trial"? 

Mr.  Lavine :  We  have  stipulated  it  will  go  until 
April  10th,  your  Honor. 

The  Court:     To  begin? 

Mr.  Lavine:     Yes,  to  begin. 

The  Court :  Well,  I  will  make  the  return  date. 
I  wish  to  make  this  observation,  that  whether  you 
are  correct,  Mr.  Townsend,  or  not,  in  connection 
with  this  procedure  being  entirely  independent  of 
the  Grand  Jury  proceeding,  the  court  [53]  is  bound 
to  observe  in  taking  judicial  notice  of  this  matter, 
that  each  one  of  the  subpoenas  seek  the  identical 
thing,  and  in  view  of  the  fact  you  have  returned 
an  indictment  against  the  defendants,  the  urgency 
of  the  statute  of  limitations  against  them  has  now 
passed  in  the  criminal  matters;  however,  the  Se- 
curities &  Exchange  Commission  may  have  ad- 
ministrative matters  upon  which  there  is  no  stat- 
ute of  limitation,  or  civil  matters  upon  which  there 
is  no  statute  of  limitation,  so  it  seems  to  me  per- 
haps this  matter  might  well  be  heard  on  the  con- 
tempt after  the  conclusion  of  the  criminal  trial. 

Mr.  Townsend:  Your  Honor,  it  may  very  well 
develop  that  other  defendants  could  be  located  in 
connection  with  the  very  criminal  case  that  is  now 
pending  before  your  Honor,  and  a  new  indictment 
obtained  which  might  supersede  the  old  one. 
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The  Court :  I  take  cognizance  of  the  provision  in 
Rule  1  of  the  Rules  of  Civil  Procedure,  tiiat  the 
very  first  thing  mentioned  is  that  the  rule  shall  be 
construed  so  that  there  shall  be  justice. 

Mr.  Townsend:     And  speedy. 

The  Court:     And  speedy,  but  justice  first. 

Mr.  Townsend:     Yes,  your  Honor. 

The  Court:  And  it  seems  to  me  that  in  view 
of  the  fact  that  you  now  have  the  indictment  of 
these  people,  certainly  the  government  does  not 
want  to  accumulate  [54]  penalties  on  top  of  these 
defendants.  I  mean  a  whole  series  of  them.  I  feel 
that  justice  would  be  served  if  the  hearing  on  this 
matter  were  postponed  until  after  the  trial  of  the 
criminal  matter.  I  would  have  to  hear  both  of 
them  and  I  believe  it  would  be  fair  to  them  and 
better  for  the  public  interest  if  this  matter  were 
heard  after  that  date.  I  will,  however,  make  the 
return  date  on  your  rule  before  that  date.  But  I 
feel  as  though  I  should,  in  having  this  intention 
to  make  it  before  that  date,  make  this  announce- 
ment which  I  have  just  stated  concerning  my  views. 

Mr.  Townsend :  In  other  words,  your  Honor,  you 
will  have  to  determine  that,  however,  regardless 
of  the  showing  made  on  the  rule  today.  [55] 

The  Court:     Yes. 

Mr.  Tow^nsend:  Your  determination  or  decision 
on  the  matter  will  be  postponed? 

The  Court:  That  is  presently  my  opinion.  I 
will  make  the  return  day  before  then  so  as  to  give 
both  government  and  the  defendant  an  opportunity 
to  say  whatever  they  desire. 
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Mr.  Townsend:  Yes,  I  see,  your  Honor.  Thank 
you. 

The  Court:  And  it  may  be,  at  that  time,  facts 
might  occur  which,  in  my  judgment,  would  require, 
in  the  interest  of  justice,  an  earlier  hearing  on  the 
contempt  matter. 

Mr.  Townsend:  Under  those  circmnstances,  may 
I  request  your  Honor  to  fix  the  time  within  which 
we  might  file  with  your  Honor,  prior  to  the  return 
day,  anything  in  the  nature  of  affidavits  or  obser- 
vations that  may  seem  appropriate? 

The  Court:  I  think  that  whatever  affidavits  you 
expect  to  rely  upon  should  be  made  and  served  with 
the  return. 

Mr.  Townsend:     Today? 

The  Court:  Oh,  no.  Today  I  am  simply  mak- 
ing an  oral  order. 

Mr.  Townsend:     I  see. 

The  Court:     That  the  rule  shall  issue. 

Mr.  Townsend:     Yes. 

The  Court:  You  may  prepare  a  form  and  sup- 
port it  with  whatever  affidavits  you  desire,  and  pro- 
vide in  the  order  that  it  and  the  affidavits  shall 
be  served  by  the  marshal.  The  return  day  I  will 
now  fix.  [56] 

Mr.  Townsend:     Yes,  your  Honor. 

The  Court :  With  the  idea  that  my  present  o])in- 
ion  is,  that  you  return  at  that  time,  and  I  will 
not  that  day  try  the  rule,  but  give  consideration 
to  whether  or  not  it  should  be  tried  before  or  after 
the  criminal  case.    Is  that  clear? 

Mr.  Townsend:     Yes. 
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Mr.  Bell:  In  view  of  the  fact  that  you  have 
mentioned  the  criminal  matter,  1  would  like  to  say 
just  one  thing,  namely,  that,  as  I  indicated  during 
my  own  discussion,  the  investigation  of  the  Grand 
Jury  up  to  that  time  indicated  there  were  quite 
a  numbei'  of  other  defendants  as  to  whom  proof  or 
evidence  was  inconclusive,  showing  that  in  their 
minds  they  needed  additional  evidence.  Now,  that 
evidence,  one  way  or  the  other,  whether  it  would 
or  would  not  incriminate  them,  may  be  found  in  the 
books  of  the  Penfield  Company  of  California. 

The  Court:  It  may,  no  doubt,  develop  in  the 
trial,  because  I  cannot  overlook  the  fact  you  aie 
going  to  have  a  trial  and  a  great  many  things  may 
develop  which  will  clarify  the  whole  situation,  no 
doubt. 

Mr.  Bell :  There  is  one  point  I  wanted  to  make. 
The  statute  of  limitations  is  more  or  less  clipping 
at  the  heels  of  this  very  case,  and  those  other  per- 
sons are  not  yet  indicted.  Consequently,  it  may  be 
too  late  after  the  return  date  on  this  other  matter. 

The  Court:  Well,  we  will  expedite  the  trial,  if 
you  [57]  have  to  have  witness  on  the  trial,  and  we 
will  set  it  down  beforehand  so  that  the  matter  can 
be  disposed  of.  What  would  be  a  convenient  date 
for  the  return  date  of  this  rule?  This  is  February 
8th.    March  5th?    Is  that  ample  time? 

Mr.  Townsend:  Yes,  your  Honor.  The  5th  will 
be  fine. 

The  Court:  We  will  fix  the  date  as  March  5th 
for  the  return  of  the  rule,  at  10:00  o'clock. 

Mr.  Lavine:  That  is  very  satisfactory  to  me  at 
this  time,  but  I  have  this  one  observation  to  make. 
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The  Circuit  Court  of  Appeals  will  be  here  on  March 
5th  and  they  have  set  five  cases  that  I  have  pending 
up  there,  and  if  I  could  have  another  time,  it  might 
be  better. 

Mr.  Townsend:  Earlier,  your  Honor,  would  be 
agreeable  to  us. 

The  Court:  Well,  February  26th.  That  is  a 
week  before  that. 

Mr.  Townsend:     Yes,  your  Honor. 

The  Court :  It  is  a  matter  of  giving  the  govern- 
ment time  to  prepare  their  affidavits. 

Mr.  Townsend :     The  26th  ?   That  is  fine. 

The  Court:  I  think  I  would  prefer  to  set  it 
for  the  26th  and  at  that  time  we  will  determine 
whether  or  not  we  will  proceed  to  hear  the  rule  or 
postpone  it  until  after  the  trial  of  the  criminal 
case. 

Mr.  Townsend:     Yes,  your  Honor. 

The  Court:  If  you  wish  to  file  points  and  au- 
thoi'ities,  [58]  I  suggest  you  file  them  with  your  re- 
turn on  the  rule. 

Mr.  Townsend:     With  the  return  on  the  rule? 

The  Court :  Yes,  if  you  desire.  I  would  like 
them  sufficiently  in  advance. 

Mr.  Townsend:  I  will  get  them  to  you  just  as 
quickly  as  I  can  have  them  typed. 

The  Court:  If  Mr.  Lavine  desires  to  file  contra- 
dictory authorities,  he  may. 

Mr.  Lavine:  I  will  have  some  time  in  February 
to  file  them,  but  in  March  I  will  not. 

The  Court:     All  right. 

[Endorsed] :     Filed  Oct.  4,  1945.  [59] 
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Los  Angeles,  California, 
Monday,  July  2,  1945,  10:00  a.  m. 

(Other  Court  matters.) 

The  Court:     Call  the  Civil  calendar. 

The  Clerk:  No.  2863,  Civil,  Securities  and  Ex- 
change Commission  v.  Penfield  Company  of  Cali- 
fornia. 

Mr.  La  vine :     Ready,  your  Honor. 

In  that  matter,  we  have  two  affidavits  which  I 
have  served  on  counsel  and  which  we  wish  to  file. 

The  affidavits,  in  substance,  show  that  Mr.  Yoimj^ 
was  not  in  the  city  at  the  time  the  notice  was  sent, 
nor  at  the  date  required  or  asked  for  him  to  appear, 
which  was  January  24,  1945.  He  was  out  of  the 
city  and  out  of  the  state.  Further,  that  his  counsel 
was  also  out  of  the  city  and  out  of  the  state  at 
that  time.  His  counsel  was  then  in  Washington 
in  the  East. 

Mr.  Cuthbertson:  This  matter  has  been  pending 
before  this  Court  for  over  two  years.  I  wonder 
if  the  Court  would  be  helped  if  I  made  an  outline 
of  the  chronology  of  the  dates'? 

Mr.  Lavine:  I  think  we  tried  this  case  a  short 
time  ago. 

Mr.  Cuthbertson :  This  is  something  entirely  dif- 
ferent from  a  criminal  case. 

Mr.  Lavine:  The  Court  tried  the  civil  matter 
too. 

The  Court:     Does  this  arise  out  of  the  civil  pro- 
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ceeding  which  was  in  this  Court  and  went  to  the 
Circuit  Court:  [2*] 

Mr.  Lavine:     Yes,  your  Honor. 

The  Court:  This  is  the  same  order  involving 
originally  there"? 

Mr,  Lavine :     That  is  correct,  your  Honor. 

The  Court:  This  then  is  a  trial  on  the  merits 
of  the  contempt? 

Mr.  Cuthbertson:  This  is  the  order  to  show 
cause  for  the  contempt,  yes. 

The  Court :     You  are  ready  to  proceed  ? 

Mr.  Cuthbertson:     We  are. 

The  Court:     Are  you  ready? 

Mr.  Lavine:     Yes,  we  are  ready. 

The  Court:     I  will  mark  it  ready. 

The  Court:  We  will  proceed  with  the  Penfield 
matter  right  now.    Are  you  ready? 

Mr.  Lavine:     Yes,  your  Honor. 

Mr.  Cuth])ertson :  I  think  in  a  contempt  pro- 
ceeding of  this  nature  the  burden  of  proof  is  upon 
the  plaintiff  or  moivng  party  as  far  as  the  facts 
are  concerned.  I  think  that  burden  of  proof  was 
met  with  the  affidavit  which  was  filed  in  this  Court 
on  January  24th  of  this  year. 

This  matter  has  been  pending  for  over  two  years. 
On  May  14,  1942  the  Securities  and  Exchange  Com- 
mission issued  an  order  directing  an  investigation 
to  bo  made,  [3] 

The  Court :  Just  a  moment.  I  want  to  find  your 
affidavit  and  order  to  show  cause  for  a  contempt 
proceeding. 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript., 
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Mr.  Ciitbbcrtson :  That  was  filed  on  Januarj'; 
24tli  of  this  year.  It  sets  forth  the  facts  which  I 
was  about  to  outline  to  the  Court.  I  thoug-ht  I 
would  save  the  Court  the  trouble  of  reading  it. 

The  Court:     Go  ahead. 

Mr.  Cuthbertson:  On  May  14,  1942  the  Commis- 
sion issued  this  order  dii'ecting  its  Los  Angeles  office 
and  other  offices  to  commence  an  investigation  of 
certain  matters,  certain  activities  of  the  Penfield 
Company  which  the  Commission  was  convinced 
constituted  violations  of  the  Securities  Act  of  1933. 

An  order  was  made  appointing  Charles  R.  Burr, 
among  others,  as  officers  with  certain  powers.  The 
powers  which  were  given  by  statutes  and  by  law 
to  these  officers  is  set  forth  rather  broadly  and  I 
would  like  to  read  it  to  the  Court,  Section  19  (b) 
of  the  Securities  Act  of  1933. 

The  Court :  I  think  their  powers  are  all  right. 
I  held  that  it  was  originally,  and  that  was  later 
affirmed  by  the  Circuit  Court. 

Mr.  Cuthbertson:  Acting  under  that  order  and 
with  those  powers,  the  Commission  issued  a  sub- 
poena dated  April  19,  1943  directing  the  Penfield 
Company  to  produce  certain  books  and  records  of 
that  corporation.  That  subpoena  was  disobeyed. 
Under  Section  22  (c)  of  the  Act,  which  provides 
[4]  that  where  such  a  subpoena  is  not  obeyed  the 
remedy  of  the  Commission  will  be  to  come  before 
a  District  Court,  and  the  Court  then  upon  a  proper 
showing  is  required  to  order  that  the  subpoena  be 
obeyed.  That  was  done  in  this  case.  A  hearing 
was  held  here  several  days,  I  understand — that  was 
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before  I  was  associated  mth  the  Commission — and 
on  June  1,  1943  this  Court  ordered  that  the  books 
and  records  specified  in  the  subpoena  should  be 
produced  before  the  Securities  and  Exchange  Com- 
mission on  June  8  of  1943. 

An  appeal  was  then  taken  by  the  respondent 
and,  after  lengthy  appeal  time,  on  December  7, 
1944,  it  reached  the  Supreme  Court  of  the  United 
States  and  it  denied  the  petition  for  a  certiorari. 

Then  acting  under  the  powers  which  the  officers 
appointed  by  the  order  had,  on  January  16th  there 
was  served  upon  the  respondent  Young  by  mail, 
and  I  am  informed  also  by  mail  a  notice  was  sent 
to  his  counsel,  directing  him  to  produce  those  books 
and  records  on  January  24th. 

Now  I  am  not  at  all  sure  that  that  sort  of  a  step 
was  necessary  inasmuch  as  this  Court  had  made 
an  order  directing  that  the  subpoena  be  obeyed 
and  the  books  and  records  be  produced — that  was 
stayed  during  the  force  and  effect  of  the  appeal — 
but  on  December  7,  1944,  when  the  mandate  came 
down  from  the  Circuit  Court  and  was  spread  on  the 
records  of  this  Court,  I  think  there  was  a  positive 
duty  then  on  the  part  of  the  respondent  to,  within 
a  reasonable  time,  comply  with  the  [5]  order  of 
the  Court.  That  was  not  done,  and  on  January 
24th  we  came  before  this  Court  with  an  affidavit 
and  an  order  to  show  cause  and  asked  that  the 
order  issue.  The  return  date  set  forth  by  the  Court 
was  February  5,  1945,  and  the  matter  had  been 
continued  then  to  these  various  dates,  February  8, 
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1945,  then  February  26,  from  February  26  to  May 
28,  to  eFuly  25  and  to  today. 

I  think  it  clearly  shows  disrespect  and  contempt 
for  the  Court's  order  made  over  two  years  ago 
when  we  are  met  this  late  date  with  the  type  of 
affidavit  of  the  type  and  nature  the  respondent 
has  filed. 

The  Court:  Let  me  get  straight  on  some  of 
these  dates. 

The  mandate  was  sjjread  on  December  7,  1944. 
Then  after  that  the  Commission  amended  the  order 
of  designation  of  the  examining  officer  that  was 
involved  in  the  amendment. 

Mr.  Cuthbertson:     I  am  not  certain  of  that. 

The  Court:  It  says  here  that  it  was  further 
amended  by  the  designation  of  Charles  R.  Burr. 

Mr.  Cuthbertson:  My  impression  was  he  had 
been  appointed  some  time  prior  to  tliat. 

The  Court :  Well,  it  appears  here  it  vras  on 
January  6th.  I  suppose  for  that  reason  that  the 
letter  was  addressed  to  Mr.  Young  because  there 
was  a  different  person  for  him  to  appear  before 
than  that  contained  in  the  mandate. 

What  did  you  say  happened  in  February"? 

Mr.  Cuthbertson:     Nothing  happened.  [6] 

The  Court :  You  said  this  order  directed  him  to 
appear  on  January  24th. 

Mr.  Cuthbertson:  That  is  right.  The  return 
date  of  the  order  to  show  cause  which  was  obtained 
on  January  24th  was  February  5,  1945. 

The  Court:  That  was  just  the  order  to  show 
cause  on  this  contempt? 
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Mr.  Cuthbertson:  Yes,  your  Honor. 
The  Court :  All  right,  May  I  hear  from  you  ? 
Mr.  Lavine:  We  have  submitted  the  affidavits 
to  counsel  and,  as  your  Honor  has  pointed  out,  the 
only  thing  we  have  done  here  is  send  a  letter  with 
a  new  officer  stating  that  Mr.  Burr  was  going  to 
call  at  the  offices  of  the  Penfield  Company  on  Jan- 
uary 24,  1945.  Now  Mr.  Burr  was  not  the  person 
who  was  designated  and,  according  to  the  affidavits 
of  Mr.  Young  and  his  wife,  he  was  out  of  the  city 
at  the  time,  and  his  counsel  was  out  of  the  city 
also  at  the  time.  He  was  not  back  in  the  city  until 
February.  So  it  was  merely  a  request  by  Mr.  Burr. 
There  was  no  subopena  or  any  other  notice  served 
on  Mr.  Young  other  than  a  letter  in  the  form  of 
this  letter  by  Mr.  Burr,  who  was  not  the  officer 
designated  in  the  former  order.  He  said  he  would 
call,  and  that  is  all  they  did.  I  think  that  is  in- 
sufficient upon  which  to  predicate  a  contempt  pro- 
ceeding which  is  a  quasi-criminal  proceeding  in  this 
matter. 

The  Court:  The  order  that  was  made  on  June 
1,  1943  and  [7]  from  which  the  appeal  was  taken 
ordered  and  directed  Young  to  produce  certain 
books  and  records  or,  in  accordance  with  the  stipu- 
lation and  agreement  of  the  parties  made  in  open 
court,  that  the  books,  papers  and  documents  herein 
ordered  to  be  produced  as  aforesaid  in  lieu  of  their 
physical  production  as  heretofore  ordered  shall  be 
made  available  to  such  officer  and  employees  of  the 
Securities  and  Exchange   Commission  as  may  be 
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designated  at  the  office  of  the  respondent  at  8900 
Beverly  Boulevard,  Los  Angeles,  California. 

Now  it  does  not  appear  to  me  that  there  was  any 
particular  person  designated  in  the  order,  it  was 
an  officer  of  the  Securities  and  Exchange  Commis- 
sion. Now  they  merely  advised  Young  that  they 
would  call  on  Jamiary  24th.  They  did  call  on  Jan- 
uary 24th,  according  to  the  affidavit,  which  is  not 
denied,  at  8900  Beverly  Boulevard. 

Mr.  Lavine:  We  can't  tell,  your  Honor.  The 
letter  is  addressed  to  another  address. 

The  Court:     What  letter? 

Mr.  Lavine:  The  letter  of  Mr.  Burr  to  Mr. 
Young,  is  addressed  to  2427  South  Robertson  Boule- 
vard. 

The  Court :  Yes,  it  is,  and  it  says  that  they  pre- 
sented themselves  at  the  office  of  the  Penfield  Com- 
pany of  Los  Angeles.  I  don't  know  whether  that 
was  8900  Beverly  Boulevard  or  not. 

Mr.  Cuthbertson:  I  am  informed  by  Mr.  Burr, 
whose  affidavit  that  is,  that  they  called  at  the 
Beverly  Hills  office  [8]  and  also  at  the  Robertson 
address. 

The  Court:  It  isn't  in  the  affidavit.  Do  you 
wish  to  put  liim  on  the  witness  stand? 

Mr.  Lavine:     I  don't. 

The  Court :  The  affidavit  of  the  defendant  Young 
indicates  that  he  was  absent  from  the  city  from 
January  11  to  February  3,  so  the  question  now  is 
whether  or  not  his  mere  absence  from  the  city  is 
sufficient  to  exculpate  him  from  the  order  of  the 
Court. 
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I  think  that  the  order  is  pretty  definite,  that  he 
should  have  made  the  books  and  records  available 
to  Mr.  Burr,  and  even  though  he  were  absent  from 
the  city  I  think  he  should  have  made  some  provision 
so  that  the  examination  could  have  been  had,  be- 
cause the  order  to  produce  the  books  and  records 
v^as  made  in  the  alternative,  to  examine  them  at 
their  office  as  an  accommodation  to  the  defendant 
in  order  to  prevent  him  from  having  to  physically 
bring  the  books  and  papers  to  the  office  and  inter- 
rupt his  business,  I  think  the  order  is  definite 
enough  that  it  should  have  been  obeyed. 

The  question  now  is  whether  or  not,  as  I  have 
indicated,  his  absence  from  the  city  is  sufficient  to 
excuse  him.  I  don't  believe  that  it  is,  Mr,  Lavine. 
I  think  that  he  should  have  provided  some  means 
or  some  person  so  that  they  could  have  been  avail- 
able. 

Mr,  Lavine:  Your  Honor,  might  I  call  your 
attention  to  the  fact  that  the  mandate,  while  the 
mandate  came  down  in  [9]  December,  that  some 
time  in  January  or — I  am  not  sure  as  to  the  time, 
but  subsequent  to  the  December  time — there  was 
a  request  made  for  these  books  and  instead  of 
making  the  request  to  Mr,  Young  they  sought  out 
Mr.  Black,  who  was  the  president  of  the  Penfield 
Company,  and  they  served  papers  on  him.  He 
made  a  return  with  respect  to  those,  and  the  hear- 
ing was  had  before  McCormick  in  respect  to  that. 
The  Court :  That  was  in  connection  with  a  Grand 
Jury  subpoena? 

Mr.  Lavine:     No,  I  think  it  was  in  connection 
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with  both  subopenas.     I  think  there  were  two  sub- 
poenas served  on  him. 

The  Court:  That  may  be  possible  because  the 
Grand  Jury  subpoena  was  transferred  to  me  for 
hearing. 

I  tliink,  Mr.  Lavine,  that  the  order  was  definite 
enough  and  he  knew  what  was  wanted  and  I  tliink 
that  he  ought  to  be  found  guilty  here  of  contempt 
in  this  matter. 

Mr.  Young  is  present? 

Mr.  Lavine:     Yes,  your  Plonor. 

The  Court :  That  will  be  the  order  of  the  Court, 
that  he  is  guilty  of  contempt. 

Are  you  ready  for  sentence'? 

Mr.  Lavine:     Yes,  your  Honor. 

The  Court:     Come  forward,  Mr.  Young. 

Mr.  Young:     Might  I  say  a  word,  your  Honor? 

The  Court:  I  think  you  had  better  talk  to  your 
counsel. 

Mr.  Lavine :  Your  Honor,  the  defendant  wishes 
to  point  [10]  out  to  your  Honor  that  in  connection 
with  the  matter  he  was  not  aware  of  the  time  at 
the  time  that  the  mandate  came  down  as  to  what 
further  proceedings  might  be  had  in  connection 
with  the  matter  and  he  was  trying  to  make  a  living 
and  went  out  of  the  city. 

The  Court :  He  had  good  counsel  and  if  he  had 
consulted  him  when  the  mandate  came  down  I  think 
he  would  have  been  advised  of  what  he  was  obliged 
to  do. 

Mr.  La^mie:  Unfortunately  I  went  out  of  the 
city  too,  your  Honor,  so  we  were  both  out  of  the 
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city.     I  want  your  Honor  to  take  that   into  con- 
sideration. 

The  Court:  Very  well.  The  order  will  stand 
that  the  defendant  he  adjudged  guilty  of  contempt. 

Do  you  have  anything  to  say  in  connection  with 
the  disposition  of  this  matter,  Mr.  Cuthhertson? 

Mr.  Cuthbertson:  So  far  as  the  punishment 
which  the  Court  might  see  fit  to  impose,  that  is 
up  to  the  Court.  We  are  still  anxious  to  get  a 
look  at  these  books  and  records,  so  I  suggest  to  the 
Court,  if  he  be  so  disposed,  whatever  punishment 
the  Court  might  see  fit  to  impose  would  be  in  con- 
nection with  or  so  long  as  he  refuses  to  produce 
his  books  and  records  for  our  inspection. 

The  Court:  I  don't  think  that  I  am  going  to 
be  disposed  to  do  anything  like  that.  I  sat  here 
for  six  weeks  and  listened  to  books  and  records. 
The  Government  produced  people  from  all  over  the 
United  States  in  connection  with  the  [11]  Penfield 
matter. 

Mr.  Cuthbertson:  I  might  say,  your  Honor,  that 
we  have  in  mind  that  these  books  and  records  may 
disclose  certain  acts  other  than  those  charged  in 
the  indictment.  We  don't  propose  to  go  over  the 
same  matter  that  the  Court  went  over  in  connection 
with  the  criminal  case. 

The  Court:  The  Court  can  take  judicial  notice 
of  its  own  books  and  records,  and  in  that  trial  the 
evidence  was  clear  and  detinite  and  positive  from 
all  of  the  Government's  witnesses,  that  during  one 
period  of  time  this  defendant  had  nothing  what- 
soever to  do  with  the  Penfield  Company.    Whether 
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that  period  of  time  is  covered  by  what  the  Securi- 
ties and  Exchange  Commission  seeks  or  not,  I 
don't  know. 

The  judgment  and  sentence  of  the  Court  is  that 
the  defendant  pay  a  fine  of  $50,  and  stand  com- 
mitted until  paid. 

Mr.  Lavine:  Could  we  have  a  couple  of  hours, 
your  Honor? 

The  Court:  A  stay  of  execution  until  tomorrow 
morning  at  10:00  o'clock. 

[Endorsed] :    Filed  Oct.  4.  1945.  [12] 


[Endorsed]:  No.  11173.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Securi- 
ties and  Exchange  Commission,  Appellant,  vs.  The 
Penfield  Company  of  California  and  A.  W.  Young, 
Appellees.  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Central  Divi- 
sion. 

Filed  November  2,  1945. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Coui*t  of  Appeals 
for  the  Ninth  Circuit. 
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SECURITIES     AND     EXCHANGE     COMMIS- 
SION, 


Appellant 


V. 


THE    PENFIELD    COMPANY    OF    CALIFOR- 
NIA 

Respondent. 

STATEMENT  OF  POINTS  ON  WHICH  THE 
APPELLANT  INTENDS  TO  RELY 

The  appellant  intends  to  rely  in  its  appeal  upon 
the  point,  as  listed  in  the  Statement  of  Points  filed 
with  the  District  Court,  that  having  adjudged 
Young,  the  Secretary-Treasurer  of  the  respondent 
company  in  contempt,  the  District  Court  erred  in 
ordering  Young  to  pay  a  fine  of  $50,00  instead  of 
Imposing  a  remedial  penalty  calculated  to  coerce 
Young  to  produce  or  allow  inspection  of  the  books 
and  records  of  the  respondent  pursuant  to  the  Dis- 
trict Court  order  of  June  1,  1943,  and; 

The  parts  of  the  record  necessary  for  a  considera- 
tion of  said  point  are  the  items  specified  in  the 
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Designation  of  Contents  of  Record  on  Appeal  dated 
October  2,  1945  and  filed  with  the  District  Court. 

Dated:  November  1,  1945. 

ROGER  8.  FOSTER 
Solicitor 

HOWARD  R.  JUDY 

Regional  Administrator 

G.  M.  CUTHBERTSON 

Attorneys  for  Securities  and 
Exchange  Commission 

Received  a  Copy  of  the  Within  Document  This 
1st  Day  of  November,  1945. 


Attorney  for  Resj)ondent 

[Endorsed]:    Filed  November  2,  1945.     Paul  P. 
O'Brien,  Clerk. 
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BRIEF  FOR  APPELLANT 


STATEMENT  OF  JURISDICTION 

This  is  an  appeal  from  a  final  order  entered  in  a  civil 
contempt  proceeding  in  the  District  Court  for  the  Southern 
District  of  California,  Central  Division,  on  July  2,  1945 
(R.  19).^  This  order  fined  appellee,  A.  W.  Young,  secre- 
tary-treasurer of  appellee.  The  Penfield  Company  of  Cali- 

1  Section  22(b)  of  the  Securities  Act  of  1933  (15  U.S.C. 
77v(b))  provides: 

"In  case  of  contumacy  or  refusal  to  obey  a  subpena  issued 
to  any  person,  any  of  the  said  United  States  courts,  within 
the  jurisdiction  of  which  said  person  guilty  of  contumacy 
or  refusal  to  obey  is  found  or  resides,  upon  application  by 
the  Commission  may  issue  to  such  person  an  order  requir- 
ing such  person  to  appear  before  the  Commission,  or  one 
of  its  examiners  designated  by  it,  there  to  produce  docu- 
mentary evidence  if  so  ordered,  or  there  to  give  evidence 
touching  the  matter  in  question ;  and  any  failure  to  obey 
such  order  of  the  court  may  be  punished  by  said  court  as 
a  contempt  thereof." 


fornia  ("Penfield"),  a  corporation,  $50  for  contempt,  the 
court  rejecting  the  Commission's  request  for  a  coercive  de- 
cree. Young  was  adjudged  in  contempt  for  disobeying  an 
order  of  the  district  court  which  had  been  affirmed  by  this 
Court,  directing  him  to  produce  certain  books  and  records 
of  Penfield  pursuant  to  a  subpoena  duces  tecum  issued  by 
the  Commission. 

The  jurisdiction  of  this  Court  is  invoked  under  Section 
128  of  the  Judicial  Code,  as  amended  (28  U.S.C.  225), 
made  applicable  by  Section  22(a)  of  the  Securities  Act  of 
1933  (15  U.S.C.  77v(a) )   (the  "Act"). 

STATEMENT  OF  FACTS 

The  Commission,  pursuant  to  Section  20  (a)  of  the  Act 
(15  U.S.C.  77t(a) ) ,  issued  an  order  on  May  14,  1942,  and 
supplemental  orders  on  February  13,  1943,  and  April  8, 
1943,  directing  an  investigation  to  determine  whether  a 
number  of  specified  companies  and  persons  (Penfield  and 
Young  being  added  in  the  April  1943  supplemental  order) 
had  violated  Sections  17(a)  and  5(a)  of  the  Act  (15 
U.S.C.  77q(a)  and  77e(a))  in  the  sale  of  stock  of  Pen- 
field  and  other  securities  by  means  of  untrue  statements  of 
material  facts  and  without  registration  ( R.  2-3,  7 ;  see  Pen- 
field  Co.  of  California  v.  S.E.C.,  143  F.  2d  746,  747-8 
(CCA.  9,  1944) ,  cert,  denied  323  U.S.  768) .  In  the  course 
of  this  investigation  and  pursuant  to  Section  19(b)  of  the 
Act  (15  U.S.C.  77s  (b))  the  Commission  directed  a  sub- 
poena duces  tecum  to  Young,  as  an  officer  of  Penfield  (R. 
3-4) .  The  subpoena  required  the  production  of  certain  books 
and  records  of  Penfield  covering  the  four-year  period  from 
May  1,  1939,  to  the  date  of  the  subpoena  (April  9,  1943). 
Penfield  Co.  of  California  v.  S.E.C.,  supra,  at  748.  Upon 
Young's  refusal  to  appear  and  produce  the  specified  books 
and  records,  the  Commission  on  April  13,  1943,  filed  an  ap- 
plication in  the  district  court  for  an  order  enforcing  the 
subpoena  (R.  2,  4;  see  R.  79) . 


On  June  1,  1943,  after  hearing,  the  court  granted  the 
Commission's  application,  specifically  ordering  Young  as 
secretary-treasurer  of  Penfield  to  produce  the  specified 
items  on  June  8,  1943,  and  at  any  adjournment  dates;  and 
further  ordered,  pursuant  to  a  stipulation  by  the  parties, 
that  the  books  and  records,  in  lieu  of  their  physical  produc- 
tion at  the  office  of  the  Commission,  should  be  made  avail- 
able in  the  office  of  Penfield  to  such  officer  and  employees  of 
the  Commission  as  might  be  designated  for  such  purpose 
(R.  4-5,  11-15;  see  R.  3,  7-8).  Penfield  appealed  from  this 
order  and,  on  June  30,  1944,  this  Court  affirmed.  143  F.  2d 
746.  A  petition  for  a  writ  of  certiorari  was  denied  by  the 
Supreme  Court  on  November  6,  1944.  323  U.S.  768.  On 
November  13,  1944,  the  mandate  of  this  Court  was  issued 
affirming  said  order  of  June  1,  1943,  and  on  December  7, 
1944,  said  mandate  was  filed  and  spread  upon  the  minutes 
of  the  district  court  ( R.  5 ) . 

Despite  affirmance  of  this  order  on  appeal  the  net  re- 
sult of  the  proceedings  to  date  is  that  the  Commission  has 
been  unable  to  secure  compliance.  Appellees  are  permitted 
to  continue  to  frustrate  a  federal  court  order  even  after  its 
legality  has  been  fully  confirmed  on  appeal.  This  Court's 
mandate  spread  on  the  district  court's  records  after  the 
Supreme  Court  had  denied  certiorari  most  assuredly  put  at 
rest  any  doubt  as  to  appellees'  legal  obligation  to  comply. 
Following  the  mandate  a  designated  officer  of  the  Commis- 
sion on  January  16,  1945,  addressed  and  mailed  a  commu- 
nication to  Young  and  his  attorneys  advising  that  this  of- 
ficer would  call  at  the  office  of  Penfield  in  Los  Angeles  on 
January  24,  1945,  for  the  purpose  of  examining  the  books 
and  records  referred  to  in  the  district  court's  order  of  June 
1,  1943  (R.  6,  9-10;  see  R.  80).  On  January  24,  1945,  the 
said  officer  and  another  designated  officer  of  the  Commis- 
sion presented  themselves  at  the  office  of  Penfield  and  de- 
manded to  see  the  specified  books  and  records  but  such  de- 
mand was  refused  (R.  6-7). 

On  January  24,  1945,  the  Commission  instituted  civil 
contempt  proceedings  against  Young  in  the  district  court 


by  filing  a  proposed  rule  to  show  cause  why  Young  should 
not  be  adjudged  in  contempt,  together  with  an  affidavit  in 
support  of  the  rule  (R.  2-15) .  The  court  below  declined  to 
issue  the  rule  immediately  but  instead  directed  Young  to 
show  cause  on  February  5,  1945,  why  a  further  order 
should  not  be  made  directing  Young  to  show  cause  why  an 
order  should  not  be  made  holding  him  in  contempt  of  court 
(R.  15-16;  31).  After  hearing  both  sides  on  February  8, 
1945,  the  court  expressed  doubt  as  to  whether  the  Commis- 
sion was  entitled  to  obtain  the  evidence  sought  for  until  after 
the  conclusion  of  a  pending  criminal  trial  involving  Young, 
Penfield  and  others  -  because  that  evidence  might  be  used 
by  the  Government  (R.  72,  73).  The  court  issued  an 
order  to  show  cause  returnable  on  February  26,  1945  (R. 
17-18) ,  and  stated  that  it  would  on  that  date  decide  whether 
or  not  to  proceed  with  the  contempt  proceedings  or  postpone 
the  matter  until  after  the  criminal  trial  (R.  76) . 

On  February  26,  1945,  the  court,  over  objection  of 
Commission  counsel,  postponed  the  hearing  on  the  order  to 
show  cause  to  May  28,  1945,  then  to  June  25,  1945,  and 
then  to  July  2,  1945,  when  the  matter  finally  came  on  to  be 
heard  (R.  80-1) ,  and  on  that  date  the  court  below  adjudged 
Young  to  be  in  contempt,  but  refused  to  grant  a  remedial 
decree  calculated  to  coerce  production  of  Penfield's  books 
and  records  (R.  86).  Instead,  the  court  ordered  Young 
merely  to  ''pay  a  fine  of  $50,  and  stand  committed  until 
paid",  with  execution  stayed  temporarily,  presumably  to 
give  Young  an  opportunity  to  pay  the  $50  (R.  87).  It  is 
from  this  order  that  the  Commission  appeals. 

SPECIFICATION  OF  ERROR 

The  court  below  erred  in  refusing  to  enter  a  remedial 
order  calculated  to  coerce  production  of  the  records.  The 
contempt  proceeding  was  instituted  by  the  Commission  to 
obtain  compliance  with  an  order  of  the  district  court  re- 

-  See  note  4,  infra. 


quiring  Young  to  produce  certain  books  and  records  of  Pen- 
field  pursuant  to  a  subpoena  issued  by  the  Commission  un- 
der the  Securities  Act  of  1933.  The  proceeding  was  civil  in 
nature,  and  upon  a  finding  of  contempt,  the  court  should 
have  entered  a  remedial  and  coercive  decree  designed  to  ob- 
tain compliance,  instead  of  the  mere  penalty  for  past  dere- 
liction which  the  court  imposed. 


ARGUMENT 

The  Contempt  Proceeding  Was  Civil  in  Nature  and 
Therefore,  Having  Found  Young  in  Contempt,  the 
Court  Below  Erred  in  Failing  to  Enter  a  Reme- 
dial and  Coercive  Decree. 

The  instant  proceeding,  which  was  instituted  by  the 
Commission  against  Young  to  obtain  compliance  with  the 
district  court's  order  of  June  1,  1943,  directing  production 
of  the  records,  was  one  for  civil  contempt.  It  is  captioned 
as  a  civil  action  (R.  2,  11,  25).  It  was  called  on  the  civil 
calendar  (R.  77) .  Counsel  for  the  Commission  stated  that 
the  proceeding  was  for  civil  contempt  (R.  35-39,  43,  77).^ 
It  meets  the  tests  laid  down  by  the  courts  in  determining 
that  a  contempt  proceeding  is  civil  in  nature.  It  was  in- 
stituted by  the  Commission,  not  by  the  United  States  nor 
by  the  court  to  vindicate  its  authoriy.  McCrone  v.  United 
States,  307  U.S.  61  (1939)  ;  Western  Fruit  Growers,  Inc., 
V.  Gotfried,  136  F.  2d  98, 100-01  (CCA.  9, 1943)  ;  McCann 
V.  New  York  Stock  Exchange,  80  F.  2d  211,  214  (CCA.  2, 
1935),  cert,  denied  299  U.S.  603;  Norstrom  v.  Wahl,  41 
F.  2d  910,  913  (CCA.  7,  1930).  It  was  a  continuation  of 
the  earlier  civil  action  in  the  district  court  to  enforce  the 
Commission's  subpoena  (see  R.  77-8) ,  and  was  a  step  in  the 
enforcement  of  the  district  court's  order  of  June  1,  1943 
( which  this  Court  had  affirmed ) .  N.L.R.B.  v.  Hopwood  Re- 
tinning  Co.,  104  F.  2d  302,  305  (CCA.  2,  1939)  ;  Gompers 
V.  Bucks  Stove  &  Range  Co.,  221  U.S.  418,  444-5  (1911)  ; 
cf.  I.C.C.  V.  BHtnson,  154  U.S.  447,  470  (1894).  Its  pur- 
pose was  remedial,  to  obtain  compliance  with  the  subpoena 
enforcement  order.  N.L.R.B.  v.  Hopivood  Retinning  Co., 
supra,  at  305 ;  N.L.R.B.  v.  Carlisle  Lumber  Co.,  108  F.  2d 
188  (CCA.  9,  1939)  ;  McCrone  v.  United  States,  supra,  at 

^  Counsel  for  Young  recognized  the  civil  nature  of  the 
proceeding  by  citing  the  Rules  of  Civil  Procedure  to  support 
one  of  his  contentions  at  the  February  8, 1945,  hearing  (R.  27) . 


64.  Upon  a  judgment  for  civil  contempt,  the  punishment 
must  be  remedial  and  for  the  benelit  of  the  complainant. 
McCann  v.  Neio  York  Stock  Exchange,  supra;  Norstrom  v. 
Wahl,  supra. 

Having  adjudged  Young  to  be  in  contempt  in  a  civil 
contempt  proceeding,  the  court  below  had  no  discretion  but 
to  impose  a  remedial,  coercive  penalty  designed  to  compel 
compliance  with  the  mandate  of  this  Court.  Oriel  v.  Russell, 
278  U.S.  358  (1929)  ;  Goynpers  v.  Bucks  Stove  &  Range  Co., 
221  U.S.  418  (1911)  ;  Clarke  v.  Federal  Trade  Commissim, 
128  F.  2d  542  (CCA.  9,  1942).  In  the  Clarke  case,  the 
Federal  Trade  Commission  subpoenaed  a  witness  to  appear 
and  testify  at  a  hearing  before  that  commission.  The  wit- 
ness appeared  but  declined  to  answer  any  questions.  The 
Federal  Trade  Commission  obtained  a  subpoena  enforce- 
ment order  in  the  district  court.  The  witness  disobeyed  the 
order  by  refusing  to  answer  a  certain  question  put  to  him. 
The  commission  instituted  civil  contempt  proceedings,  and 
the  witness  was  adjudged  in  contempt  and  committed  until 
he  should  answer  the  particular  question.  On  appeal,  this 
Court  affirmed  the  contempt  order,  saying  at  page  543 : 

"The  party  or  the  witness  has  no  alternative  but 
to  obey  or  be  held  in  contempt". 

Since,  in  the  instant  case,  the  order  of  June  1,  1943,  af- 
firmed by  this  Court,  required  performance  of  an  affirma- 
tive act,  namely,  the  production  of  Penfield's  books  and 
records,  the  proper  penalty  was  imprisonment  unless  and 
until  the  order  was  complied  with.  Gompers  v.  Bucks  Stove 
&  Range  Co.,  supra;  Clarke  v.  Federal  Trade  Commission, 
supra.  In  the  Gompers  case  the  court  said,  at  page  442 : 

".  .  .  Imprisonment  for  civil  contempt  is  ordered  where 
the  defendant  has  refused  to  do  an  affirmative  act  re- 
quired by  the  provisions  of  an  order  which,  either  in 
form  or  substance,  was  mandatory  in  its  character.  Im- 
prisonment in  such  cases  is  not  inflicted  as  a  punish- 
ment, but  is  intended  to  be  remedial  by  coercing  the 
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defendant  to  do  what  he  had  refused  to  do.  The  de- 
cree in  such  cases  is  that  the  defendant  stand  com- 
mitted unless  and  until  he  performs  the  affirmative  act 
required  by  the  court's  order.  *  *  *  if  imprisoned,  as 
aptly  said  in  In  re  Nevitt,  117  Fed.  Rep.  451,  'he  carries 
the  keys  of  his  prison  in  his  own  pocket.'  He  can  end 
the  sentence  and  discharge  himself  at  any  moment  by 
doing  what  he  had  previously  refused  to  do." 

It  was  therefore  reversible  error  to  impose  the  $50  fine 
merely  to  penalize  in  that  manner  the  past  disobedience  of 
the  order.  The  record  clearly  shows  that,  even  though  the 
order  of  June  1,  1943,  had  been  confirmed  on  appeal  and 
hence  was  final  in  every  respect,  the  court  did  not  intend 
to  coerce  Young  into  compliance  therewith.  This  is  made 
plain  not  only  by  the  character  of  the  judgment  (R.  87), 
but  also  by  concurrent  statements  from  the  bench  (R.  86)  : 

"The  Court:  .  .  .  The  order  will  stand  that  the 
defendant  be  adjudged  guilty  of  contempt. 

Do  you  have  anything  to  say  in  connection  with 
the  disposition  of  this  matter,  Mr.  Cuthbertson? 

Mr.  Cuthbertson  [Commission  counsel]  :  So  far 
as  the  punishment  which  the  Court  might  see  fit  to  im- 
pose, that  is  up  to  the  Court.  We  are  still  anxious  to 
get  a  look  at  these  books  and  records,  so  I  suggest  to 
the  Court,  if  he  be  so  disposed,  whatever  punishment 
the  Court  might  see  fit  to  impose  would  be  in  connec- 
tion with  or  so  long  as  he  refuses  to  produce  his  books 
and  records  for  our  inspection. 

The  Court:  I  don't  think  that  I  am  going  to  be 
disposed  to  do  anything  like  that." 

We  have  shown  that  the  court  below,  upon  adjudging 
Young  in  contempt,  had  no  discretion  to  deny  a  remedial 
order.  Furthermore,  even  assuming  arguendo  that  there 
was  room  for  discretion  in  this  case,  it  is  clear  that  the 
reason  given  by  the  court  for  refusing  a  coercive  order 
afforded  no  valid  basis  for  such  refusal.  The  colloquy  be- 
tween the  court  and  counsel  for  the  Commission  (R.  86-7) 
indicates  that  the  court's  refusal  to  impose  a  remedial 


penalty  was  based  upon  its  opinion  that  in  the  criminal  trial 
of  Penfield,  Young  and  others:^ 

"the  evidence  was  clear  and  definite  and  positive  from 
all  of  the  Government's  witnesses,  that  during  one 
period  of  time  this  defendant  [Young]  had  nothing 
whatsoever  to  do  with  the  Penfield  Company.  Whether 
that  period  of  time  is  covered  by  what  the  Securities 
and  Exchange  Commission  seeks  or  not,  I  don't  know." 

The  continuity  or  extent  of  Young's  association  with  Pen- 
field  furnished  no  justification  for  refusing  to  render  a 
coercive  decree  calculated  to  obtain  compliance  v/ith  the 
district  court's  order  of  June  1,  1943,  affirmed  by  this 
Court. ^''  Young,  as  an  officer  of  Penfield,  was  subpoenaed 
to  produce  Penfield's  books  and  record,  not  his  own.  The 
district  court's  order  directed  that  they  be  produced  for  the 
Commission's  inspection.  Young's  guilt  or  innocence  with 
respect  to  any  new  violation  uncovered  in  an  examination 
of  the  books  has  no  bearing  on  the  only  issues  which  were 
before  the  court,  viz.,  whether  Young  was  able  to  comply 
with  the  mandate,  and  whether  his  failure  to  comply  was 
wilful.  Oriel  V.  Russell,  278  U.S.  358  (1929).  The  court 
below  by  finding  Young  in  contempt  indicated  that  in  its 
judgment  he  was  able,  but  wilfully  refusing,  however,  to 
produce  the  books  (R.  85,  86).  Hence,  as  w^e  have  shown, 
the  court  erred  in  failing  to  grant  a  remedial  decree. 

*  This  trial  was  upon  an  indictment  retiu'ned  in  the  Dis- 
trict Court  for  the  Southern  District  of  California  on  Septem- 
ber 29,  1944  (No.  17230) ,  charging  violations  of  the  Securities 
Act  (Section  17(a)  (1),  15  U.S.C.  77q(a)  (1)),  the  mail  fraud 
statute,  and  the  conspiracy  statute  (see  R.  28,  32-33,  47) . 

It  is  interesting  to  note  that  the  books  and  records  here 
involved  were  not  even  produced  at  the  criminal  trial  to  which 
the  court  adverted. 

°  Moreover,  collateral  attack  on  the  subpoena  enforcement 
order  is  not  permissible.  Clarke  v.  Federal  Trade  Commission, 
128  F.  2d  542  (CCA.  9,  1942)  ;  E.  Ingrnham  Co.  v.  Germanoiv, 
4  F.2d  1002,  1003  (CCA.  2,  1925).  We  have  some  difficulty, 
in  any  case,  in  understanding  how  the  court  could  know  in 
advance  of  the  examination  of  the  records  in  question,  what, 
if  anything,  they  would  show. 
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The  court  below  may  have  been  actuated  by  some  feel- 
ing that  disposition  of  the  criminal  case  prior  to  July  2, 
1945,  when  the  court  finally  heard  and  ruled  on  the  order 
to  show  cause,  rendered  moot  the  application  for  a  remedial 
decree  (R.  86;  cf.  R.  48,  72).  Actually,  it  is  evident  that 
legally  the  application  is  not  moot.  The  date  of  the  sub- 
poena (April  9,  1943)  shows  clearly  that  the  statute  of 
limitations  has  not  barred  further  prosecution,  and  the 
books  may  furnish  leads  to  later  violations.  Moreover,  as 
shown  below,  other  proceedings  are  still  open. 

In  any  event,  it  should  not  lie  in  the  mouths  of  appellees 
to  object  to  enforcement  of  the  district  court's  order  on  the 
ground  of  possible  fruitlessness  of  the  inquiry  when  their 
own  obstructive  tactics  have  thus  far  prevented  the  exami- 
nation of  the  books.  Certainly,  appellee's  contumacy  makes 
it  all  the  more  important  that  the  Commission  be  given 
every  opportunity  to  scrutinize  the  books  and  records  for 
such  evidence  as  they  may  afford  in  aid  of  its  investigation. 
Surely  the  delay  caused  by  appellee's  wilful  disobedience 
should  not  result  in  any  restrictive  forecasts  of  the  probable 
results  of  the  examination  of  the  books.  Otherwise  appel- 
lees would  be  profiting  from  their  own  wrong. 

The  Erroneous  Order  Not  Only  Results  in  Defeating  the 
Commission's  Investigatory  Poioers  Under  the  Act, 
But  It  Also  Tends  to  Negate  the  Authority  and  Fhiality 
of  Judicial  Orders  Confirmed  on  Appeal. 

The  Commission's  investigation  has  sought  to  ascer- 
tain the  facts  disclosed  by  the  books  in  question.  These  facts 
alone  or  in  conjunction  with  other  evidence  might  justify 
injunctive  proceedings  by  the  Commission  (R.  67-68),  ad- 
ministrative proceedings  before  the  Commission,  or  fur- 
ther criminal  proceedings  by  the  United  States  Attorney 
against  Penfield,  Young  or  any  other  persons  or  companies 
who  may  be  shown  to  have  violated  the  Act  (R.  48,  75) .  Ex- 
amination of  the  records  specified  in  the  Commission's  sub- 
poena of  April  9,  1943,  and  the  district  court's  order  of 
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June  1,  1943,  may  disclose  violations  within  the  period  of 
limitations,  either  from  the  books  and  records  alone  (e.g., 
cancelled  checks,  correspondence,  books  of  accounts,  lists, 
etc.  ( see  R.  12 »  ) ,  or  from  the  books  together  with  other 
information  to  which  the  books  should  furnish  leads.  In- 
deed, it  is  pertinent  to  note  here  that  the  Commission's 
orders  for  investigation  herein  specifically  recite  as  being 
under  investigation  a  number  of  persons  other  than  those 
named  as  co-defendants  in  the  criminal  proceeding  brought 
against  Penfield  and  Young  (R.  7-8) .  As  this  Court  said  in 
Consolidated  Mines  of  California  v.  S.E.C.,  97  F.  2d  704, 
708  (CCA.  9,  1938)  : 

"Investigations  of  the  sort  here  under  considera- 
tion are  analogous  to  those  of  a  grand  jury.  In  re  Se- 
curities and  Exchange  Commission  [84  F.  2d  316 
(CCA.  2,  1936)];  Woolley  v.  United  States,  [97 
F.  2d  258  (CCA.  9,  1938)].  The  scope  of  the  in- 
quiries  of  a  grand  jury,  it  has  been  said,  is  'not  to  be 
limited  narrowly  by  questions  of  propriety  or  fore- 
casts of  the  probable  result  of  the  investigation,  or  by 
doubts  whether  any  particular  individual  will  be  found 
properly  subject  to  an  accusation  of  crime.  As  has 
been  said  before,  the  identity  of  the  offender,  and  the 
precise  nature  of  the  offense,  if  there  be  one,  normally 
are  developed  at  the  conclusion  of  the  grand  jury's 
labors,  not  at  the  beginning.'  Blair  v.  United  States, 
250  U.S.  273,  39  S.  Ct.  468,  471,  63  L.  Ed.  979." 

The  Commission,  as  the  agency  designated  by  the  Con- 
gress to  enforce  the  Act,  was  entitled  to  the  support  of  the 
court  in  its  effort  to  ascertain  the  facts.  The  investigative 
powers  given  to  the  Commission  under  the  Act  (Sections 
19  to  22,  15  U.S.C  Sections  77s-v) ,  particularly  the  provi- 
sion giving  the  Com.mission  the  right  to  compel  testimony 
over  claim  of  privilege  (Section  22(c) ),  demonstrate  the 
legislative  intent  that  everything  possible  should  be  done  to 
aid  the  Commission  to  uncover  the  facts,  and  that  its  in- 
vestigations should  not  be  permitted  to  be  delayed  or  fore- 
stalled by  the  contumacy  of  persons  who  have  been  sub- 
poenaed to  produce  evidence.  In  the  instant  case  appellees 
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have  succeeded  in  avoiding  production  of  the  subpoenaed 
records  even  after  final  adjudication  by  the  appellate  courts 
of  the  Commission's  right  to  examine  the  books  and  records. 
This  they  have  accomplished  by  arrant  disobedience  of  the 
district  court's  order  to  produce  the  records.  The  failure 
of  the  court  below  to  enter  a  coercive  decree  would  seem 
to  countenance  continued  disobedience  of  that  order. 

It  is  submitted  that  the  order  under  review  tends  not 
only  to  strike  at  the  roots  of  the  Commission's  enforcement 
functions,  but  also  in  our  view  has  a  clear  tendency  to  set 
at  naught  the  authority  of  the  judiciary.  The  power  to 
punish  for  contempt  for  disobedience  of  a  judicial  order  is 
inherent  in  the  courts,  and  its  exercise  in  proper  cases  is 
essential.  Otherwise  the  judicial  power  would  be  rendered 
impotent.  Myers  v.  TJ.  S.,  264  U.S.  95, 103  (1924)  ;  Bessette 
V.  V/.  B.  Conkey  Company,  194  U.S.  324  (1904).  The 
courts  do  not  look  with  favor  upon  such  lessening  of  the  au- 
thority and  finality  of  their  mandates  as  would  seem  to  flow 
from  the  decision  of  the  court  below  in  refusing  to  secure 
compliance  with  the  district  court's  order  through  the 
readily  available  sanction  of  a  coercive  and  remedial  de- 
cree. As  stated  in  Oriel  v.  Russell,  278  U.S.  358,  366 
(1929)  :  "  'Imprisonment  to  compel  obedience  to  a  lawful 
judicial  order  [must  be  ordered]  unless  it  should  be  thought 
expedient  to  destroy  all  respect  for  the  courts  by  stripping 
them  of  power  to  enforce  their  lawful  decrees.'  "  The  Su- 
preme Court  also  said  in  Gompers  v.  Bucks  Stove  &  Range 
Co.,  221  U.S.  418,  450: 

".  .  .  the  power  of  courts  to  punish  for  contempts  is  a 
necessary  and  integral  part  of  the  independence  of  the 
judiciary,  and  is  absolutely  essential  to  the  perform- 
ance of  the  duties  imposed  on  them  by  law.  Without 
it  they  are  mere  boards  of  arbitration  whose  judg- 
ments and  decrees  would  be  only  advisory. 

'*If  a  party  can  make  himself  a  judge  of  the  va- 
lidity of  orders  which  have  been  issued,  and  by  his  own 
act  of  disobedience  set  them  aside,  then  are  the  courts 
impotent,  and  what  the  Constitution  now  fittingly  calls 
the  'judicial  power  of  the  United  States'  would  be  a 
mere  mockery." 
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Moreover,  as  stated  in  Cobbledick  v.  U.S.,  309  U.S.  323,  325 
(1940),  "To  be  effective,  judicial  administration  must  not 
be  leaden-footed."  *^ 

Affirmance  by  the  courts  of  the  clear  right  of  adminis- 
trative agencies  to  subpoena  enforcement  orders'  would  have 
no  practical  consequence,  if  respondents  can  delay  compli- 
ance pending  meritless  appeals  from  an  enforcement  order, 
and  thereafter  flout  v^ith  impunity  a  court  order  affirmed 
on  appeal.  Imposition  of  a  nominal  fine  for  contempt  of  an 
order  affirmed  on  appeal  is  an  even  more  serious  threat  to 
effective  enforcement  of  the  securities  law^s  than  failure  to 
enter  a  required  enforcement  order  in  the  first  place.  We 
submit  that  effective  enforcement  requires  an  affirmation 
of  the  clear  duty  of  the  district  court  to  compel  respect  for 
its  own  enforcement  order  and  that  this  can  be  accomplished 

^  The  district  court's  mistaken  view  that  it  had  a  wide  dis- 
cretion with  respect  to  enforcement  of  the  Commission's  in- 
vestigatory powers  is  also  indicated  by  its  several  rulings  post- 
poning the  contempt  proceedings  (R.  80-81).  These  post- 
ponements were  granted  merely  because  of  the  pendency  of  a 
criminal  proceeding  involving  some  of  the  persons  under  in- 
vestigation by  the  Commission  (R.  76),  and  despite  the  fact 
that  the  Commission's  investigation  could  lead  to  other  crimi- 
nal prosecutions  against  the  same  or  other  persons,  civil  in- 
junctive proceedings,  or  even  administrative  proceedin^gs 
against  persons  subject  thereto,  such  as  broker-dealers  regis- 
tered under  the  Securities  Exchange  Act  of  1934  (15  U.S.C. 
78) .  In  so  doing,  the  court  incorrectly  took  the  position  that 
it  had  discretion  to  postpone  hearing  the  application  for  a  con- 
tempt order  at  that  time  merely  because  the  production  of 
corporate  records  which  the  contempt  proceedings  sought  to 
coerce  would  be  usable  in  the  pending  criminal  case.  The  fact 
that  the  corporate  records  might  be  so  used  against  Young  af- 
forded him  no  basis  for  refusing  to  produce  the  Penfield  rec- 
ords in  compliance  with  the  district  court's  order.  Sinclair  v. 
U.  S.,  279  U.S.  263  (1928)  ;  In  re  Verser-Clay  Co.,  98  F.  2d  859 
(CCA.  10,  1938),  cert,  denied  306  U.S.  639 ;  In  re  Paramount 
Publix  Corporation,  82  F.  2d  230  (CCA.  2,  1936). 

■^  Endicott-Johnson  Corporation  v.  Perkins,  317  U.S.  501 
(1943)  ;  Penfield  Co.  of  California  v.  S.E.C.,  supra;  Martin 
Typewriter  Co.  v.  Walling,  135  F.  2d  918  (CCA.  1,  1943). 
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only  by  a  coercive  contempt  order — usually  imprisonment, 
as  we  have  shown,  unless  and  until  compliance  is  obtained. 
Indeed,  if  contumaceous  disobedience  of  a  court  order  en- 
forcing a  subpoena  issued  by  the  Commission  is  susceptible 
of  being  brushed  aside,  as  has  been  done  in  the  instant  case, 
the  Commission's  investigatory  powers  under  the  Act  would 
surely  be  ''frittered  away  in  constant  delays  and  failures 
of  enforcement  of  lawful  orders."  Oriel  v.  Russell,  278 
U.S.  358,  363  (1929). 

CONCLUSION 

For  the  foregoing  reasons  the  order  of  the  court  below 
fining  Young  $50  should  be  reversed,  and  the  court  directed 
to  enter  an  appropriate  remedial  decree  calculated  to  secure 
compliance  with  the  order  to  produce  the  records  in  ques- 
tion. 

Respectfully  submitted, 

Roger  S.  Foster, 

Solicitor, 

Robert  S.  Rubin, 

Assistant  Solicitor, 

W.  Victor  Rodin, 

Attorney, 

Securities  and  Exchange  Commission, 
18th  and  Locust  Streets, 

Philadelphia  3,  Pennsylvania. 
January  1946. 
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Statement  of  Jurisdiction. 

This  is  an  attempted  appeal  from  the  judgment  of  the 
United  States  District  Court  imposing  a  fine  upon  Alfred 
W.  Young  as  Secretary  of  the  Penfield  Company  of 
California.  The  appellant  is  the  Securities  and  Ex- 
change Commission.  Alfred  W.  Young,  appellee,  was 
fined  and  paid  the  fine,  thus  rendering  the  same  moot  and 
exhausting  the  jurisdiction  of  the  court,  but  the  Securities 
and  Exchange  Commission,  seeking  to  review  the  order 
of  the  District  Court  of  the  United  States  for  the  vSouth- 
ern  District  of  California,  Central  Division,  on  July  2, 
1945,  imposing  the  now  satisfied  fine  upon  the  appellee, 
Alfred  W.  Young.  The  attempted  jurisdiction  of  this 
court  is  invoked  under  Section  128  of  the  Judicial  Code 
as  amended  (28  U.  S.  C.  225)   (Appellant's  Brief,  p.  2). 


— 2— 

The  appellees  contend  that  the  order  of  the  District  Court 
imposing  the  fine  which  has  been  paid  ended  the  matter 
and  that  the  Securities  and  Exchange  Act  does  not  give 
jurisdiction  to  this  court  to  review  the  order  of  the  Dis- 
trict Court  finding  the  appellee  in  contempt  as  the  penalty 
which  the  court  in  its  discretion  deems  appropriate. 

Section  22(b)  of  the  Securities  Act  of  1933  provides  as 
follows : 

"In  case  of  contumacy  or  refusal  to  obey  a  sub- 
poena issued  to  any  person,  any  of  the  said  United 
States  Courts,  within  the  jurisdiction  of  which  said 
person  guilty  of  contumacy  or  refusal  to  obey  is 
found  or  resides,  upon  application  by  the  Commission 
may  issue  to  such  person  an  order  requiring  such 
person  to  appear  before  the  Commission,  or  one  of 
its  examiners  designated  by  it,  there  to  produce  docu- 
mentary evidence  if  so  ordered,  or  there  to  give  evi- 
dence touching  the  matter  in  question;  and  any  fail- 
ure to  obey  such  order  may  be  punished  by  said  court 
as  a  contempt  thereof." 

Section  385  of  Title  28  provides  the  power  to  punish 
for  contempt.     It  reads  as  follows : 

I  "Sec.  385.    (Judicial  Code,  Section  268.)    Admin- 

istration of  oaths;  contempts.  The  said  courts  shall 
have  power  to  impose  and  administer  all  necessary 
oaths,  and  to  punish,  by  fine  or  imprisonment,  at  the 
discretion  of  the  court,  contempts  of  their  authority. 
Such  power  to  punish  contempts  shall  not  be  con- 
strued to  extend  to  any  cases  except  the  misbehavior 
of  any  person  in  their  presence,  or  so  near  thereto 
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as  to  obstruct  the  administration  of  justice,  the  mis- 
behavior of  any  of  the  officers  of  said  courts  in  their 
official  transactions,  and  the  disobedience  or  resis- 
tance by  any  such  officer,  or  by  any  party,  juror, 
witness,  or  other  person  to  any  lawful  writ,  process, 
order,  rule,  decree,  or  command  of  the  said  courts. 
(R.  S.,  Sec.  725;  Mar.  3,  1911,  c.  231,  Sec.  268,  36 
Stat.  1163.)" 

Title  28,  U.  S.  C.  A.,  Section  385. 

The  sole  power  to  punish  for  contempt  both  in  law  and 
in  equity  is  derived  from  the  above  statute. 

Asbestos  S.  &  S.  Co.  v.  Mansville  Co.,  189  Fed. 
611; 

Kirk  V.  Milwaukee  etc.  Co.,  26  F.  (2d)  501. 

At  common  law,  contempt  judgments  were  not  review- 
able on  appeal. 

Bassette  v.  Conkey  Co.,  194  U.  S.  329,  48  L.  Ed. 
1002. 

While  the  defendant  may  secure  a  review  of  a  contempt 
judgment,  we  have  been  unable  to  find  cases  where  juris- 
diction has  been  taken  in  a  case  such  as  this. 

If  the  court  does  hold  that  there  is  jurisdiction  and 
the  court  holds  further  that  the  appellants'  position  is 
tenable,  then  we  ask  that  the  court  consider  our  cross- 
appeal  on  the  grounds  that  the  evidence  is  entirely  in- 
sufficient. 


Statement  of  Facts. 

While  the  appellant's  brief  sets  forth  a  statement  of 
facts,  much  is  left  untold  in  the  statement,  and  concerns 
matters  which  have  been  or  are  before  this  Court. 

On  an  appeal  from  the  order  of  the  District  Court 
granting  the  Securities  and  Exchange  Commission's  peti- 
tion for  a  subpoena  duces  tecum,  an  application  was  made 
to  the  Circuit  Court  for  a  stay  of  mandate  pending  an 
appeal  to  the  U.  S.  Supreme  Court.  Counsel  for  the 
Securities  and  Exchange  Commission  informed  the  Hon- 
orable Judge  Denman  that  if  such  a  stay  was  granted, 
their  investigation  would  be  frustrated  and  they  would 
not  be  able  to  secure  the  evidence  which  they  desired  in 
order  to  complete  the  investigation.  Yet  it  was  only  a 
short  time  thereafter  that  the  Federal  Grand  Jury  of  Los 
Angeles  returned  an  indictment  against  the  appellees  and 
the  individuals  named  in  a  matter  of  some  fifty  counts, 
based  on  the  very  documents  and  papers  which  appellants 
sought  in  the  subpoena  duces  tecum.     [R.  72.] 

At  the  conclusion  of  a  lengthy  jury  trial,  in  which  all 
of  the  possible  evidence  was  produced  before  the  trial 
court,  and  many  thousands  of  dollars  spent,  the  defend- 
ants were  acquitted  and  the  defendants  were  discharged 
from  custody. 

It  was  thereafter  that  the  Commission  came  into  court 
and  sought  the  enforcement  of  an  order  which,  to  put  it 
mildly,  had  become  moot  in  respect  to  the  books  and  rec- 
ords of  the  case.  The  court,  finding  this  defendant  guilty 
of  contempt,  in  view  of  all  the  facts  before  it,  not  only  of 
which  he  could  and  did  take  judicial  knowledge  [R.  98], 
but  of  all  the  proceedings  had  in  the  present  case,  fined 
the   defendant  $50.00   for  disobedience   of   the  order   of 
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the  court.  When  the  court  discussed  the  matter  of  the 
disposition  of  the  case,  Mr.  Cuthbertson,  counsel  for  the 
Securities  and  Exchange  Commission,   said: 

"So  far  as  the  punishment  which  the  court  might 
see  fit  to  impose,  that  is  up  to  the  court.  We  are 
still  anxious  to  get  a  look  at  these  books  and  rec- 
ords so  I  suggest  to  the  court,  if  he  be  so  disposed, 
whatever  punishment  the  court  might  see  fit  to  im- 
pose would  be  in  connection  with  or  so  long  as  he 
refuses  to  produce  his  books  and  records  for  our 
inspection."     [R.   86.] 

The  court  replied: 

"I  do  not  think  I  am  going  to  be  disposed  to  do 
anything  like  that. 

"I  sat  here  for  six  weeks  and  listened  to  books 
and  records.  The  Government  produced  people  from 
all  over  the  United  States  in  connection  with  the 
Penfield  matter."     [R.  86.] 

From  this  order  fining  Young  the  Government  has  ap- 
pealed, on  the  contention  that  this  was  a  civil  contempt 
proceeding  and  that  the  court  below  had  no  discretion  but 
to  impose  "a  remedial,  coercive  penalty  designed  to  com- 
pel compliance  with  the  mandate  of  this  court."  (Appel- 
lant's Brief  p.  7.) 

The  Commisison  would  substitute  its  judgment  for 
that  of  the  court  and  tell  the  court  what  order  or  judg- 
ment it  should  impose  in  the  case,  and  it  has  misread  the 
statute. 
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The  statute  says: 

"In  case  of  contumacy  or  refusal  to  obey  a  sub- 
poena issued  to  any  person,"  etc.,  ".  .  .  and  any 
failure  to  obey  such  order  of  the  court  may  be  pun- 
ished hy  said  court  as  a  contempt  thereof." 

The  language  of  the  statute  is  permissive.  It  states 
that  a  failure  to  obey  the  order  of  the  court  may  be 
punished  hy  said  court  as  a  contempt  thereof.  It  does  not 
say  failure  to  obey  an  order  of  the  Commission  must  be 
punished  by  said  court  as  the  Commission  would  have  it 
punished  as  a  contempt  of  the  Commission. 

The  right  to  punish  for  contempt  has  long  been  a  sub- 
ject of  discussion,  but  the  power  to  do  so  or  the  right  to 
determine  the  extent  of  the  punishment  has  not  been  dele- 
gated to  any  Commission  of  the  United  States  as  yet. 
Even  the  power  of  the  court  is  circumscribed. 

Bridges  v.  California,  314  U.  S.  252; 

Wilson  V.  United  States,  26  F.  (2d)  214. 

It  is  true,  as  pointed  out  in  appellant's  brief,  that  there 
is  a  distinction  between  contempt  in  civil  proceedings  and 
criminal  contempt.  Where,  however,  the  civil  contempt  is 
for  a  disobedience  of  the  court's  order,  the  court  in  its 
discretion  may  impose  a  judgment  for  the  wrongful  con- 
duct or  may  impose  a  punitive  fine.  If  the  court  imposes 
a  punitive  fine,  it  is  punitive  in  the  public  interest,  to 
vindicate  the  authority  of  the  court  and  to  deter  other 
like  derelictions. 

Ex  parte  Grossman,  267  U.  S.  87,  69  L.  Ed.  527; 

Stewart  v.  U.  S.,  236  Fed.  838. 
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Once  the  fine  is  imposed,  the  jurisdiction  of  the  court 
is  at  an  end. 

///  re  Bradley.  318  U.  S.  50,  87  L.  Ed.  608. 

In  connection  with  its  seeking  the  enforcement  of  the 
subpoena,  the  court  had  power  to  consider  that  in  a  trial 
covering  approximately  ten  weeks,  that  the  Securities  and 
Exchange  Commission  had  produced  before  the  court, 
contracts  for  the  bottling  of  whiskey  issued  by  the  Bour- 
bon Sales  Corporation,  which  they  had  produced  by 
bringing  into  court  all  the  books  and  records  of  the  Bour- 
bon Sales  Corporation,  all  of  the  statements  of  all  of  the 
purchasers  (approximately  fifty)  and  the  circumstances 
under  which  the  statements  were  made,  all  of  the  infor- 
mation regarding  the  value  of  whiskey  owned  by  the 
purchasers  covered  by  the  bottling  contracts,  the  time 
within  which  the  whiskey  covered  by  such  contracts  was 
to  be  bottled,  the  price  at  which  the  w^hiskey  was  to  be 
sold  after  it  was  bottled,  the  capitalization  of  the  Bour- 
bon Sales  Corporation — these  were  matters  for  which  the 
members  of  the  staff  of  the  Securities  and  Exchange 
Commission  said  they  wanted  to  investigate  the  Penfield 
Company ! 

The  court  had  before  it  all  the  records  of  the  Bourbon 
Sales  Corporation,  produced  by  that  company,  all  sales- 
men's kits  produced  by  the  former  President  of  Penfield 
Company,  a  government  witness. 


See: 

Penfield    of    California    v.    Securities    &    Exch. 
Com.,  143  F.  (2d)  746. 

The  court  could  see  before  it  that  practically  everything 
which  the  Security  and  Exchange  Commission  had  asked 
for  in  its  order  had  already  been  produced  before  it  by 
other  persons.  The  only  purpose,  then,  in  a  finding  and 
adjudication  of  contempt,  was  punishment.  This  the 
court  imposed  as  it  saw  fit. 

The  recent  decision  in  Parker  v.  United  States,  153 
F.  (2d)  66,  sustains  respondent's  contention  and  theory 
above  set  forth. 

It  holds  that  in  civil  contempt  there  can  be  no  coercive 
sentence  where  for  any  reason  the  complainant  has  be- 
come "disentitled  to  the  further  benefit  of  the  order,"  be- 
cause "the  complainant  is  the  real  party  in  interest"; 
also,  it  held  that  where  a  fine  is  imposed  in  a  civil  pro- 
ceeding "it  must  not  exceed  the  actual  loss  to  the  com- 
plainant caused  by  respondent's  violation  of  the  decree." 

In  the  instant  case  the  District  Judge  made  it  plain 
that  he  did  not  consider  that  the  complainant  had  suffered 
any  loss  in  that  behalf  and  he  clearly  pointed  out  that 
the  conditions  had  so  changed  that  complainant  was  not 
entitled  to  further  benefit  of  the  order  originally  made 
for  its  benefit,  for  the  reason  that  the  identical  matters 
directed  by  said  order  to  be  produced,  had  been  secured 
elsewhere  and  placed  before  the  grand  jury. 
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Cross-Appeal. 

Although  we  did  not  file  any  appeal,  the  appellees,  the 
Penfield  Company  of  California,  and  Alfred  W.  Young, 
file  the  following  cross-appeal  in  the  event  our  conten- 
tions are  not  sustained  on  the  main  appeal. 

The  grounds  of  our  cross-appeal  are: 

I. 

The  Court  Erred  in  Holding  That  the  Evidence  Was 
Sufficient  to  Find  the  Defendant  Guilty  of  Con- 
tempt. 

The  sole  basis  of  the  contempt  order  was  an  affidavit 
by  Charles  R.  Burr  that  on  January  16,  1945,  he  ad- 
dressed and  caused  to  be  deposited  in  the  United  States 
Mail  a  communication  to  A.  W.  Young,  Secretary-Treas- 
urer of  the  Penfield  Company  of  California,  in  the  form 
and  content  of  Exhibit  B  hereto,  advising  A.  W.  Young 
that  your  affiant  would  call  at  the  offices  of  the  Penfield 
Company  on  January  24,  1945,  for  the  purpose  of  ex- 
amining the  books  and  records  referred  to  in  the  order 
dated  June   1,   1943.     [R.  6.] 

On  January  24,  1945,  when  Burr  appeared,  A.  W. 
Young  was  out  of  the  city  and  had  been  for  a  month. 
The  record  shows  that  affidavits  were  filed  and  before 
the  court.  The  affidavits  were  not  included  in  the  record 
by  the  appellants,  but  the  record  shows  that  both  the  ap- 
pellee and  his  counsel  were  out  of  the  city  at  the  period 
of  service  and  that  there  was  no  subpoena  or  any  other 
notice  served  on  Mr.  Young,  other  than  in  the  form  of 
a  letter  from  Mr.  Burr.  He  said  he  would  call,  and  that 
is  all  that  he  did.     [R.  82.] 
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The  court  held  as  follows: 

"The  Court:  The  affidavit  of  the  defendant  Young 
indicates  that  he  was  absent  from  the  city  from 
January  11  to  February  3,  so  the  question  now  is 
whether  or  not  his  mere  absence  from  the  city  is 
sufficient  to  exculpate  him  from  the  order  of  the 
Court. 

I  think  that  the  order  is  pretty  definite,  that  he 
should  have  made  the  books  and  records  available 
to  Mr.  Burr,  and  even  though  he  were  absent  from 
the  city  I  think  he  should  have  made  some  provision 
so  that  the  examination  could  have  been  had,  because 
the  order  to  produce  the  books  and  records  was  made 
in  the  alternative,  to  examine  them  at  their  office 
as  an  accommodation  to  the  defendant  in  order  to 
prevent  him  from  having  to  physically  bring  the 
books  and  papers  to  the  office  and  interrupt  his  busi- 
ness. I  think  the  order  is  definite  enough  that  it 
should  have  been  obeyed. 

The  question  now  is  whether  or  not,  as  I  have 
indicated,  his  absence  from  the  city  is  sufficient  to 
excuse  him.  I  don't  believe  that  it  is,  Mr.  Lavine. 
I  think  that  he  should  have  provided  some  means  or 
some  person  so  that  they  could  have  been  available." 

It  is  respectfully  submitted  that  a  more  substantial 
showing  should  have  been  made  by  the  Securities  and 
Exchange  Commission  and  that  the  showing  was  not 
sufficient  to  warrant  the  order  of  contempt. 


—li- 
lt has  been  held  that  where  the  proceeding  is  regarded 
as  criminal  in  character,  the  guilt  of  the  accused  must 
be  proved  be}'ond  a  reasonable  doubt. 

Michaelson  v.  U.  S.,  266  U.  S.  42,  67  L.  Ed.  162; 

Gompcrs  v.  Buck  Stove  and  Range  Co.,  221  U.  S. 
418,  55  L.  Ed.  797; 

Hoteling  v.  Superior  Court,  191  Cal.  501. 

In  any  event,  a  proof  of  contempt  must  be  clear  and 
convincing  and  must  show  a  wilful  disregard  of  the 
court's  order. 

Since  contempt  is  defined  as  a  "disregard  for,  or  dis- 
obedience of  the  order  or  command  of  the  court,"  intent 
to  commit  the  contempt  is  usually  necessary. 

State  ex  rel.    Webb  v.  District  Court,  37  Mont. 
191,  95  Pac.  593; 

State  V.  McGahey,  12  N.  D.  535,  97  N.  W.  865; 

Regina  v.  Payne,  1  Q.  B.  577,  19  English  Ruling 
Case  246. 

Therefore,  since  there  was  no  proof  in  this  case  of 
any  intent  to  disregard  the  order  or  the  request  at  the 
time  it  was  made,  the  proof  was  entirely  insufficient. 

It  is  respectfully  submitted,  therefore,  that  the  affidavit 
is  entirely  insufficient  to  have  found  the  defendant  guilty 
of  contempt,  and  that  the  judgment  and  order  finding 
him  guilty  of  contempt  should  have  been  reversed. 

Respectfully  submitted, 

Morris  Lavine, 
Attorney  for  Appellees  and  Cross-Appellants. 
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REPLY  BRIEF  FOR  APPELLANT 

The  essence  of  appellees'  argument  is  that  the  refusal 
of  the  court  below  to  enter  a  coercive  decree  calculated  to 
enable  the  Commission  to  obtain  the  books  and  records  of 
Penfield  was  proper  because  the  court  had  been  apprised  in 
the  course  of  a  criminal  trial  involving  these  appellees  and 
others  (in  which  the  court  directed  a  verdict  for  some  of 
the  defendants,  including  the  appellees)  that  the  Govern- 
ment already  had  sufficient  information  as  to  the  affairs  of 
Penfield.  Appellees'  suggestion  that  the  books  covered  by 
the  Commission's  subpoena  were  in  fact  available  in  the 
criminal  trial  is  not  only  contrary  to  fact  and  without  sup- 
port in  the  record,  as  we  shall  show  below,  but  inconsistent 
with  appellees'  two  years'  resistance  to  compliance  with  the 
Commission's  subpoena.  Nevertheless,  appellees'  argument 


underlines  and  confirms  what  we  understand  to  be  the  basic 
error  underlying  the  decision  of  the  court  below,  namely, 
the  assumption  that  a  district  court  has  discretion  to  deny 
enforcement  of  the  Commission's  subpoena  notwithstanding 
a  prior  enforcement  order  and  the  affirmance  of  that  order 
on  appeal.  That  the  court  lacked  discretion  to  deny  the 
Commission  an  effective  enforcement  decree  appears  not 
only  from  the  authorities  cited  in  our  main  brief  but  from 
Parker  v.  United  States,  153  F.  2d  66  (CCA.  1,  1946), 
cited  by  appellees  (Br.  p.  8) .  That  case  fully  sustains  our 
position  that  the  court  below  had  no  discretion  under  the 
circumstances  but  to  issue  a  coercive  decree.  In  that  case 
the  court  order  which  had  been  disobeyed  was  an  order  to 
pay  over  a  sum  of  money.  Upon  non-payment  the  contemnor 
was  ordered  committed  until  payment  was  made.  The  court 
said  at  page  70 : 

"Proceedings  in  civil  contempt  are  between  the 
original  parties  and  are  instituted  and  tried  as  a  part 
of  the  main  cause.  Though  such  proceedings  are  'nom- 
inally those  of  contempt'  ( Worden  v.  Searls,  1887,  121 
U.S.  14,  26,  7  S.  Ct.  814,  820,  30  L.  Ed.  853) ,  the  real 
purpose  of  the  court  order  is  purely  remedial — to  coerce 
obedience  to  a  decree  passed  in  complainant's  favor,  or 
to  compensate  complainant  for  loss  caused  by  respon- 
dent's disobedience  of  such  a  decree.  If  imprisonment 
is  imposed  in  civil  contempt  proceedings,  it  cannot  be 
for  a  definite  term.  Gompers  v.  Bucks  Stove  &  Range 
Co.,  supra,  221  U.S.  at  pages  442-444,  31  S.  Ct.  492, 
55  L.  Ed.  797,  34  L.R.A.,  N.S.,  874;  In  re  Kahn,  2  Cir., 
1913,  204  F.  581.  The  respondent  can  only  be  impris- 
oned to  compel  his  obedience  to  a  decree.  If  he  complies, 
or  shotvs  that  compliance  is  impossible,  he  must  be  re- 
leased, for  his  confinement  is  not  as  punishment  for  an 
offense  of  a  public  'nature.  If  a  compensatory  fine  is 
imposed,  the  purpose  again  is  remedial,  to  make  repa- 
ration to  a  complainant  injured  by  respondent's  dis- 
obedience of  a  court  decree.  While  respondent  may  be 
confined  to  coerce  payment  of  the  compensatory  fine, 
he  must  be  released  if  he  pays  the  fine  or  shows  his 
utter  inability  to  do  so — confinement  beyond  that  point 


would  be  punitive,  not  remedial.  If  complainant  makes 
a  showing  that  respondent  has  disobeyed  a  decree  in 
complainant's  favor  and  that  damages  have  resulted  to 
complainant  thereby,  complainant  is  entitled  as  of 
right  to  an  order  in  civil  contempt  imposing  a  com- 
pensatory fine.  Union  Tool  Co.  v.  Wilson,  1922,  259 
U.S.  107,  42  S.  Ct.  427,  66  L.  Ed.  848;  Enoch  Mor- 
gan's Sons  Co.  v.  Gibson,  8  Cir.,  1903,  122  F.  420,  423; 
L.  E.  Waterman  Co.  v.  Standard  Drug  Co.,  6  Cir.,  1913, 
202  F.  167.  llie  court  has  no  discretion  to  luithhold 
the  appropriate  remedial  order.  In  this  respect  the 
situation  is  unlike  that  of  criminal  contempt  where  the 
court  in  its  discretion  may  withhold  punishment  for 
the  past  act  of  disobedience."  (Italics  supplied.) 

Appellees'  contention  that  "the  power  to  punish  for 
contempt"  is  completely  within  the  discretion  of  the  district 
court  and  not  reviewable  by  the  complainant  (Brief  pp. 
2-3,  6) — whatever  its  merit  as  applicable  to  criminal  con- 
tempt— has  absolutely  no  bearing  on  the  issues  presented  in 
a  civil  contempt  proceeding  instituted  by  the  Commission. 
Appellees'  argument  w^ould  make  a  mockery  of  the  proc- 
esses of  review  by  an  appellate  court  of  a  district  court 
order  in  any  proceeding  designed  to  compel  action  by  a 
defendant,  since  even  a  reversal  of  a  district  court  order 
refusing  the  relief  sought  by  the  complainant  would  be 
nugatory  if  it  were  then  left  to  the  discretion  of  the  district 
court  whether  to  use  its  coercive  process  to  require  com- 
pliance with  the  order. 

Even  if  the  court  had  discretion  to  reconsider,  in  the 
light  of  the  developments  at  the  criminal  trial,  the  right  of 
the  Commission  to  enforcement  of  its  subpeona,  we  submit 
that  there  is  a  complete  absence  of  support  for  such  a  re- 
consideration in  Young's  response  to  the  order  to  show 
cause  why  he  should  not  be  adjudged  in  contempt  (R.  77, 
83).  Nor  is  there  any  support  therefor  in  the  following 
colloquy  between  counsel  and  court  (R.  86-7),  which  sets 
forth  the  only  reasons  given  by  the  court  below  for  not  now 
enforcing  the  subpoena.   That  colloquy,  which  is  set  forth 


in  the  margin/  reflects  only  an  impression  that  "during 
one  period  of  time  this  defendant  [Young]  had  nothing 
whatsoever  to  do  with  the  Penfield  Company."  Assuming 
the  correctness  of  that  observation,  it  would  have  absolutely 
no  bearing  upon  Young's  obligation  as  an  officer  of  Penfield 
to  produce  the  books  of  Penfield.  Nor  would  it,  of  course, 
negative  the  possibility  that  upon  obtaining  access  to  Pen- 
field's  books  further  evidence  would  be  revealed  as  to  pos- 
sible violations  of  law  by  Young  as  well  as  others. 

At  no  point  in  the  proceedings  below  did  counsel  for 
appellees  make  any  claim  that  the  records  in  question  had 
been  produced  before  the  grand  jury  or  in  the  trial  of  the 
criminal  case.-  Moreover,  the  statement  of  Assistant  United 

^  Mr.  Cuthbertson :  So  far  as  the  punishment  which  the 
Court  might  see  fit  to  impose,  that  is  up  to  the  Court.  We  are 
still  anxious  to  get  a  look  at  these  books  and  records,  so  I  sug- 
gest to  the  Court,  if  he  be  so  disposed,  whatever  punishment 
the  Court  might  see  fit  to  impose  would  be  in  connection  with 
or  so  long  as  he  refuses  to  produce  his  books  and  records  for 
our  inspection. 

The  Court:  I  don't  think  that  I  am  going  to  be  disposed 
to  do  anything  like  that.  I  sat  here  for  six  weeks  and  listened 
to  books  and  records.  The  Government  produced  people  from 
all  over  the  United  States  in  connection  with  the  Penfield 
matter. 

Mr.  Cuthbertson :  I  might  say,  your  Honor,  that  we  have 
in  mind  that  these  books  and  records  may  disclose  certain 
acts  other  than  those  charged  in  the  indictment.  We  don't  pro- 
pose to  go  over  the  same  matter  that  the  Court  went  over  in 
connection  with  the  criminal  case. 

The  Court :  The  Court  can  take  judicial  notice  of  its  own 
books  and  records,  and  in  that  trial  the  evidence  was  clear 
and  definite  and  positive  from  all  of  the  Government's  wit- 
nesses, that  during  one  period  of  time  this  defendant  [Young] 
had  nothing  whatsoever  to  do  with  the  Penfield  Company. 
Whether  that  period  of  time  is  covered  by  what  the  Securities 
and  Exchange  Commission  seeks  or  not,  I  don't  know. 

-  There  was  no  challenge  to  the  statement  of  counsel  for 
the  Commiission,  made  after  the  court  below  granted  Young's 
motion  to  quash  the  grand  jury  subpoena  of  Penfield's  records, 
that  "There  is  not  in  this  record  one  scintilla  of  evidence  by 
afl[idavit  or  any  other  form  from  the  mouth  of  Mr.  Young 
[appellee]  .  .  .  why  he  has  not  complied  with  your  Honor's 
order"  (R.  51). 


states  Attorney  Bell  (who  was  representing  the  Govern- 
ment in  connection  with  the  attempt  to  enforce  the  grand 
jury  subpoena)  makes  it  clear  that  the  United  States  At- 
torney and  the  grand  jury  had  been  unable  to  secure  these 
records  from  appellees.^ 

In  connection  with  appellees'  comment  regarding  the 
Commission's  application  to  this  Court  in  the  summer  of 
1944  to  vacate  the  stay  pending  certiorari,  it  should  be 
noted  that  the  aforementioned  statement  of  the  Assistant 
United  States  Attorney  verifies  the  fact  that  the  Commis- 
sion found  it  necessary  to  submit  to  the  United  States 
Attorney  the  results  of  an  uncompleted  investigation.  The 
lack  of  the  books  and  records  of  Penfield  (R.  12-15) ,  (to  be 
distinguished  from  the  records  of  the  affiliated  Bourbon 
company  referred  to  by  appellees  (Br.  p.  7) ) ,  may  also  be 
the  reason  for  the  gap  in  the  evidence  which  in  the  opinion 
of  the  court  below  justified  his  granting  of  a  motion  for 
directed  verdict  of  acquittal  in  the  criminal  case.  Appel- 
lees obliquely  give  the  impression  (Brief,  p.  4)  that  the 
Commission  sought  enforcement  of  the  order  of  the  district 
court  only  after  the  criminal  trial  was  over.  The  record 
clearly  shows  the  contrary.* 

^  Mr.  Bell :  "In  view  of  the  fact  that  you  have  mentioned 
the  criminal  matter,  I  would  like  to  say  just  one  thing,  namely, 
that,  as  I  indicated  during  my  own  discussion,  the  investigation 
of  the  Grand  Jury  up  to  that  time  indicated  there  was  quite 
a  number  of  other  defendants  as  to  whom  proof  or  evidence 
was  inconclusive,  showing  that  in  their  minds  they  needed 
additional  evidence.  Now,  that  evidence,  one  way  or  the  other, 
whether  it  would  or  would  not  incriminate  them,  may  be  found 
in  the  books  of  the  Penfield  Company  of  California"  (R.  75) . 
Moreover,  in  harmony  with  the  foregoing  are  counsel  for 
appellees'  repeated  references  to  the  records  of  Penfield  as 
being  "sought"  (R.  33,  68). 

*  After  the  mandate  of  this  Court  came  down  (December 
7,  1944)  the  Commission  notified  appellees  and  their  counsel 
that  it  was  still  seeking  access  to  said  books  and  records,  and 
upon  refusal  thereof  the  Commission,  on  January  24,  1945, 
sought  a  coercive  contempt  decree  (R.  80-81).  The  delay  in 
hearing  the  contempt  application  resulted  from  the  exercise 
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Appellees  have  also  sought  to  convey  the  impression 
that  the  contempt  proceeding  was  mooted  by  the  disposition 
of  the  criminal  case  referred  to  by  appellees.  It  is  clear  that 
the  latter  case  by  no  means  fully  comprehended  the  various 
objectives  of  the  Commission's  investigation,  which  is  still 
uncompleted.  Until  the  books  in  question  are  examined  it 
will  be  impossible  to  determine  what  remedies — civil,  ad- 
ministrative, or  even  criminal — are  still  open.  In  any  case, 
it  certainly  comes  with  ill  grace  from  appellees,  whose  con- 
tumaceous  disobedience  has  caused  the  delay,  to  urge  the 
possible  fruitlessness  of  an  examination  of  the  books  in 
question.  On  the  contrary,  it  would  seem  that  appellees' 
effort  to  profit  from  their  own  disobedience  of  the  district 
court's  order  should  emphasize  the  desirability  of  affording 
the  Commission  full  scope  in  examining  the  records  in  ques- 
tion in  furtherance  of  its  investigation.  A  coercive  decree 
for  this  purpose  will  by  the  same  token  make  it  manifest 
that  orders  of  the  courts  cannot  be  flouted  with  impunity. 

There  is  no  merit  to  the  "cross  appeal"  of  appellees. 
They  have  no  standing  to  appeal  from  the  finding  of  con- 
tempt.^ Moreover,  the  record  clearly  establishes  that  appel- 
lees were  under  a  continuing  obligation  to  produce  the 
books  and  records  in  question  from  the  time  that  this 
Court's  mandate  was  spread  on  the  records  of  the  district 

by  the  court  below  of  an  assumed  discretion  to  defer  hearing 
of  the  contempt  case  on  the  merits  until  after  the  trial  of  the 
criminal  case  because  of  the  objection  of  appellees  that  the 
records  of  the  Penfield  Company  were  being  sought  for  use 
against  them  in  the  criminal  case.  As  we  have  noted  in  our 
main  brief  (p.  9),  that  the  records  might  have  been  so  used 
afforded  no  justification  for  refusing  to  hear  the  contempt 
case  on  the  merits  with  a  view  to  enforcing  the  order  of  the 
court,  and  thereby  upholding  the  respect  to  which  judicial 
orders  are  entitled. 

^  Appellees  filed  no  timely  notice  of  appeal  in  the  district 
court  and  therefore  lost  their  right  to  appeal.  Fiske  v.  Wallace, 
115  F.  2d  1003  (CCA.  8,  1940),  cert,  denied  314  U.S.  663; 
United  Drug  Co.  v.  Helvering,  108  F.  2d  637,  639  (CCA.  2, 
1940) .  Furthermore  by  paying  the  fine  of  $50  they  acquiesced 
in  the  finding  of  contempt. 


court,  December  7,  1944  (R.  5,  80).  Appellees  and  their 
counsel  were  obviously  aware  of  the  affirmance  by  this 
Court  and  the  denial  of  their  petition  for  certiorari.  The 
record  also  shows  that  appellees  and  all  of  their  counsel 
were  given  specific  notice  in  writing  that  the  Commission 
was  still  seeking  the  books  and  records  in  pursuance  of  the 
order  of  the  district  court  (R.  9-10,  80) .  Appellees'  counsel 
were  present  in  the  court  below  on  several  occasions  in  con- 
nection with  the  contempt  proceedings  and  were  put  on 
notice  of  the  demand  for  the  books  and  records.  Neverthe- 
less, appellees  have  never  tendered  the  books,  but  instead 
have  persistently  resisted  their  production. 

Respectfully  submitted, 

Roger  S.  Foster, 
Solicitor, 

Robert  S.  Rubin, 

Assistant  Solicitor, 

W.  Victor  Rodin, 
Attorney, 

Securities  and  Exchange  Commission, 
18th  and  Locust  Streets, 

Philadelphia  3,  Pennsylvania. 
April  1946. 
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Harry  Lutz  and  Harry  Lutz  and  Rose  Lutz,  as  execu- 
tor and  executrix  of  the  last  will  and  testament  of  Abe 
Lutz,  Deceased, 

Appellants, 

vs. 

New  England  Mutual  Life  Insurance  Company  of 
Boston,  a  corporation. 

Appellee. 


APPELLANTS'  OPENING  BRIEF. 


Jurisdiction. 

This  is  an  appeal  by  the  defendant  Harry  Lutz  from 
a  judgment  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division  [I,  62] 
declaring  a  policy  of  life  insurance  issued  by  plaintiff  (Ap- 
pellee) to  be  void  [I,  60],  and  formally  cancelling  and 
rescinding  the  policy  [I,  62]. 

This  appeal  presents  no  question  of  jurisdiction  of  either 
this  or  the  trial  court.  Appellee  is  a  Massachusetts  corpo- 
ration; defendant  is  a  resident  of  the  County  of  Los  An- 
geles, State  of  California,  and  the  amount  in  controversy 
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exceeds  the  sum  of  $3,000.00,  exclusive  of  interest  and 
costs.  The  suit  was  brought  by  appellee  under  Section  41, 
U.  S.  C.  A.  (Judicial  Code,  section  24,  amended). 

Appellant  filed  an  answer  and  counterclaim  to  which 
answer  was  interposed  by  Appellee.  The  case  was  tried 
before  Judge  Ralph  E.  Jenney,  now  deceased,  whose  opin- 
ion was  rendered  on  May  4,  1945  [I,  352],  and  the  judg- 
ment appealed  from  was  entered  on  June  14,  1945  [I,  62]. 
The  notice  of  appeal  was  filed  on  August  28,  1945  [I, 
66]. 

Statement  of  the  Case. 

On  December  1,  1942  [II,  384],  upon  the  written  ap- 
plication of  the  Appellant,  the  Appellee  Insurance  Com- 
pany issued,  and  on  or  about  December  9,  1942  [II,  384], 
delivered  its  policy  of  life  insurance  No.  1,172,844  on  the 
life  of  another,  to-wit,  Appellant's  64  year  old  father,  Abe 
Lutz,  who  is  referred  to  in  the  policy  as  the  "insured," 
insuring  the  life  of  the  assured' s  (Appellant's)  said  father 
for  the  policy  face  amount  of  $13,000  and  naming  the 
assured  Appellant,  "applicant"  therefor,  the  "beneficiary" 
and  "the  sole  owner"  of  the  policy  which  was  made  effec- 
tive, and  antedated,  as  of  October  13,  1942. 

By  this  appeal.  Appellant  seeks  a  review  of  the  judg- 
ment in  favor  of  the  Appellee  insurer  on  its  complaint 
filed  after  the  death  of  the  "insured,"  for  cancellation  and 
rescission  of  the  policy,  notice  of  which  was  also  given 
after  the  loss  occurred.  The  Appellee  insurer's  complaint, 
as  amended,  alleged  [I,  2],  that  the  trial  court  found  [I, 
49],  the  policy  void  and  formally  cancelled  and  rescinded 
[I,  62]  the  same  on  the  premise  that  the  "insured"  mis- 
represented and  concealed  facts  concerning  his  health  and 
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medical  history  which  were  material  to  the  risk  insured 
against;  that  the  Appellee  relied  thereon  and  was  misled 
to  its  prejudice  thereby,  and  that  the  "insured''  was  not 
in  that  state  of  health  prerequisite  to  the  policy's  validity 
when  the  application  therefor  was  approved  and  the  first 
premium  thereon  was  paid. 

There  is  no  claim  or  allegation  in  said  complaint,  no 
evidence  offered  to  support  and  no  finding  made  that  the 
assured  Appellant,  the  "applicant"  for,  "beneficiary"  and 
"sole  owner"  of  the  policy,  was  a  party  to  such,  or  any, 
alleged  concealment  or  misrepresentation. 

On  November  14,  1942,  Appellant,  as  the  "applicant  for 
insurance,"  and  his  now  deceased  father,  Abe  Lutz,  as 
the  consenting  "proposed  insured,"  signed  the  application 
which  is  identified  as  "Part  I"  and  which  contained  no  part 
of  the  alleged  concealment  or  misrepresentations  upon 
which  said  complaint,  findings  and  judgment  are  premised. 
Appellant  signed  no  other  application  or  document  other 
than  said  "Part  I"  [II,  405]. 

Two  days  later,  on  November  16,  1942,  Appellant's 
64  year  old  father  submitted  himself  to  a  physical  exam- 
ination by  Appellee's  medical  examiner  [Finding  V]  who 
thereafter  made  his  report  to  Appellee  company  [Ex.  27, 
II,  408a].  Appellant's  said  father  orally  answered  the 
printed  questions  with  respect  to  his  medical  history  in 
the  separate  document  entitled  "Part  11"  [II,  406]  as 
said  medical  examiner  propounded  his  interpretation  of 
them  to  Appellant's  said  parent,  and,  after  said  medical 
examiner  in  his  own  longhand  wrote  his  interpretation  of 
the  answers  thereto  of  the  "insured,"  in  the  blanks,  after 
the  printed  questions.    Appellant's  father  alone  signed  said 


"Part  11"  at  the  bottom  thereof  above  a  provision  therein 

whereby  Appellant's  father  did 

"*  *  *  expressly  waive  *  *  *  all  provisions  of 
law  forbidding  any  physician  or  other  person  who  has 
attended  or  examined  me,  or  who  may  hereafter  at- 
end  or  examine  me,  from  disclosing  any  knowledge  or 
information  which  he  thereby  acquired,  and  I  author- 
ize any  such  disclosure."     [Ex.  27,  II,  406.] 

Said  waiver  of  and  authorization  for  such  full  disclos- 
ure executed  by  Appellant's  father  is  hereinafter  referred 
to  as  the  "insured's  waiver  of  privilege  and  authoriza- 
tion for  full  disclosure." 

Before  the  "insured"  signed  "Part  II,"  the  medical 
examiner  wrote  therein  as  the  answer  of  Appellant's 
father  to 

Question  28:  that  the  "insured"  had  been  declined  for 
insurance  a  few  years  before  by  Equita- 
ble Life; 

Question  27 :  that  the  "insured"  had  been  suspected  of 
having  sugar  or  albumen  in  his  urine ; 

Question  32:  that  the  insured's  weight  had  decreased 
about  15  pounds  in  the  last  two  years; 

Question  33:  that  the  insured's  present  weight  had 
been  maintained  only  about  3  months; 

Question  36:  that  the  "insured"  had  consulted  and 
been  physically  examined  by  Dr.  Maurice 
H.  Rosenfeld  of  1908  Wilshire  Boule- 
vard during  the  then  preceding  August, 
1942. 

At  the  same  time,  on  November  16,  1942,  when  the 
"insured"  and  the  only  signer  of  "Part  II,"  affixed  his 
signature  to   "Part  11"  below  the   "insured's  waiver  of 
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privilege  and  authorization  for  full  disclosure,"  the  medical 
examiner  knew  that: 

(a)  During  the  physical  examination  referred  to 
in  "Question  36,"  supra,  Dr.  Maurice  H.  Rosenfeld 
checked  the  insured's  heart  [I,  218]  ; 

(b)  the  "insured"  had  a  history  of  diabetes  [I, 
216] ; 

(c)  the  "insured"  had  been  rejected  for  insurance 
on  account  of  sugar  in  his  urine  [I,  216] ; 

(d)  he,  the  medical  examiner,  had  examined  the 
"insured"  several  times  before  [I,  216]. 

On  November  27,  1942,  three  days  before  the  policy  in 
suit  was  issued  and  12  days  before  its  delivery,  Appellee 
was  advised  on  receipt  of  a  letter  from  the  medical  direc- 
tor of  the  Equitable  Life  Assurance  Society  [Ex.  27,  II, 
411-412]  that: 

(a)  the  "insured,"  in  addition  to  Dr.  Maurice  H. 
Rosenfeld  named  by  the  "insured"  in  "Part  II,"  had 
also  been  attended  by  Dr.  Lissner  who  was  not  named 
or  mentioned  by  the  "insured"  in  said  "Part  11"; 

(b)  Equitable  refused  to  issue  additional  insur- 
ance on  the  life  of  the  "insured"  [Ex.  27,  II.  412]. 

When  the  policy  in  suit  was  issued  [II,  384]  and  over 
one  week  before  it  was  delivered  [II,  384],  the  Appellee 
knew  that  it  did  not  have,  was  on  notice  and  inquiry  [II, 
432]  of  Messrs.  Hays  &  Bradstreet  at  609  South  Grand 
Avenue,  Los  Angeles,  California,  Appellee's  "general 
agents"  [I,  271],  to  secure: 

(a)  "a  complete  detailed  statement  from  Dr. 
Rosenfeld  and  Dr.  Lisner"; 

(b)  "full  details"  with  respect  to: 

1.  "why  were  the  doctors  consulted"? 

2.  "what  were  the  symptoms"  ? 


3.  "what  were  the  findings"? 

4.  "what  treatment  or  advice  was  given"? 

5.  "what  were  the  results"?  [Ex.  D;  II.  432]. 

Pursuant  to  Appellee's  inquiry  [Ex.  D;  II,  432]  to  its 
"general  agents"  [I,  271]  in  Los  Angeles  for  "full  de- 
tails" with  respect  to  "why"  Doctors  Rosenfeld  and  Liss- 
ner  were  consulted,  what  treatment  or  advice  was  given 
and  what  the  symptoms,  findings  and  results  were,  Mr. 
Harold  Morgan,  the  brokerage  manager  [I,  310]  of  Ap- 
pellee's said  general  agents,  did  not  talk  to  Dr.  Rosenfeld 
[I,  147]  and  it  appears  that  he  may  have  satisfied  himself 
by  merely  talking  to  Dr.  Rosenfeld's  bookkeeper  on  the 
telephone  inasmuch  as  Mr.  Morgan  in  his  own  longhand 
[I,  328-330]  wrote  on  Appellee's  letter  [Ex.  D;  II,  432] 
of  inquiry  the  following: 

"EX  1369" 
which  was  Dr.  Rosenfeld's  telephone  number  [I,  146] ; 

"Miss  Byington" 
which  was  Dr.  Rosenfeld's  bookkeeper  [I,  146] ; 

"Because  of  requirements  of  Equitable  for 
B.  L.  S.  U." 
which  referred  to  blood  sugar  [I,  329]  in  response  to  the 
inquiry  as  to  why  the  doctors  were  consulted; 

"None" 
[I,  329;  II,  432]  opposite:  what  were  the  symptoms; 

"Neg" 
[I,  330;  II,  432]  opposite:  what  were  the  findings; 

"None" 
[I,  330;  II,  432]  opposite:  what  treatment  or  advice  was 
given;  and 

"Satisfactory" 
[I,  330;  II,  432]  opposite:  what  were  the  results. 
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Automatically,  as  a  custom,  usage  and  routine,  Appel- 
lee's "general  agents"  request  a  retail  credit  inspection  on 
applications  which  are  submitted  to  Appellee  [I,  343],  but 
in  this  instance  the  services  of  the  Retail  Credit  Com- 
pany's insurance  inspector  and  investigator,  Mr.  Paul  M. 
Arnold,  were  not  employed  by  Appellee  until  the  last  w-eek 
in  June,  1944  [I,  238],  approximately  30  days  after 
Appellant's  father  died  (May  28,  1944).  The  investiga- 
tor, Mr.  Brown,  as  the  first  step  in  his  investigation,  con- 
tacted Dr.  Rosenfeld  [I,  239]  who  answered  all  questions 
with  respect  to  the  "insured's"  health  and  condition  [I, 
240]. 

Appellee  is  a  member  of  the  Medical  Information 
Bureau  of  Cambridge,  Massachusetts  [I,  283],  also  known 
as  "MIB"  [I,  299],  and  during  the  months  of  November 
or  December,  1942,  obtained  therefrom  information  "in 
code"  [I,  283]  concerning  the  "insured"  which  Appellee 
destroyed  and  was  unable  to  produce  at  the  time  of  trial 
[I,  284].  In  January  and  IMarch.  1943,  and  prior  to  the 
death  of  the  "insured,"  Appellee  received  two  other  M.I.B. 
"confidential  reports"  with  respect  to  the  deceased  [I, 
298]  which  were  not  produced  in  court  but  which  con- 
tained "confidential"  information  of  such  character  as  to 
cause  Appellee  "to  refuse  to  proceed  further"  with  the 
additional  insurance  [I,  298]  requested  concurrently  [Ex. 
D;  II,  426]  with  the  application  upon  which  the  policy 
in  suit  was  issued. 

Before  Appellee  issued  the  policy  in  suit  it  made  no 
investigation  of  the  "insured's"  previous  insurance  record 
[I,  286].  The  reasons  w-hich  prompted  Appellee  to  take 
a  chance  without  complete  investigation,  and  issue  the 
policy,  notwithstanding  the   fact   that   Appellee   was   put 


on  notice  and  active  inquiry  [II,  432]  of  its  "general 
agents"  in  Los  Angeles  [I,  271],  is  explained  frankly, 
as  a  "risk"  [I,  293]  consciously  taken  and  embraced  by 
Appellee  where  the  face  amount  of  the  policy  is  "under 
$15,000"  to  avoid  "expense"  and  "delay  in  issuing  poli- 
cies" [I,  293],  by  Appellee's  medical  director  [I,  247], 
Harold  M.  Frost,  M.D.  [I,  246],  who  approved  [I,  255] 
the  application  for  the  policy  in  suit,  as  follows : 

"The  reason  for  requesting  detailed  statements 
from  Doctors  Rosenfeld  and  Lissner  arises  from  the 
fact  that  Medical  Directors  have  learned  from  un- 
fortunate experience  that  the  statements  of  applicants 
as  to  their  consultations  with  physicians  must  be 
evaluated  with  caution.  Medical  Directors  are  con- 
vinced that  the  average  individual  intends  to  be 
honest.  However,  we  have  learned  that  some  appli- 
cants apparently  attempt  to  conceal  damaging  in- 
formation; 'that  others  have  not  understood  the 
information  as  to  their  condition  given  them  by  their 
physicians  and  therefore  have  not  considered  it  signi- 
ficant; that  others  have  actually  not  been  advised  by 
their  physicians  as  to  the  significance  of  serious  signs 
or  symptoms  which  the  physician  had  discovered. 
Not  infrequently  a  statement  from  the  physician  will 
prove  that  what  appeared  an  insignificant  consulta- 
tion, from  the  information  given  by  the  applicant  in 
his  answers  to  questions  in  Part  II  of  his  application, 
was  actually  a  serious  matter,  the  physician  having 
discovered  signs  and  symptoms  which  wouild  forbid 
issuance  of  life  insurance  at  standard  rates  and 
might  necessitate  its  issuance  at  substandard  rates, 
or  might  necessitate  rejection  of  the  risk. 
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"As  a  practical  procedure,  considerations  of  ex- 
pense in  obtaining-  such  statements,  for  which  the 
physicians  must  be  paid  by  the  company,  and  the 
delay  in  issuing  policies  as  a  consequence  of  request- 
ing such  statements  influence  the  Medical  Director  in 
formulating  his  policy  as  to  how  frequently  and  in 
what  types  of  cases  a  physician's  statement  will  be 
required. 

"In  the  case  of  applications  for  large  amounts  of 
insurance,  a  routine  requesting  of  physician's  state- 
ments is  necessary  for  the  protection  of  the  company 
as  large  amounts  are  at  risk.  As  for  small  applica- 
tions, amounts  under  $15,000,  within  which  range 
the  great  majority  of  applications  fall,  the  routine 
requests  are  neither  practical  nor  feasible  because  of 
excessive  expense  and  undue  delay  in  issuing  policies. 

"The  only  practical  policy  as  respects  applications 
for  small  amounts  of  insurance  is  to  request  phy- 
sicians' statements  only  when  the  applicant  in  his 
statements  as  to  his  medical  history  raises  definite 
doubt  as  to  his  insurability.  Further,  it  is  common 
knowledge  among  medical  directors  that  applicants 
at  the  older  insurance  ages,  the  late  fifties  and  the 
sixties,  must  be  scrutinized  much  more  carefully 
as  to  medical  history  and  condition  of  health  than  in 
the  case  of  applicants  of  younger  ages.  Companies 
generally  do  not  issue  to  older  applicants  as  much  in- 
surance as  to  younger  applicants,  because  in  general 
the  older  applicants  are  not  as  good  physical  ratings 
as  the  younger  applicants. 

"In  the  case  of  Mr.  Lutz,  when  I  reviewed  his 
application  I  noted  that  he  was  in  his  sixty-fifth  year, 
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a  definitely  advanced  insurance  age.  He  applied  for 
$13,000  of  insurance.  At  the  same  time  a  request  was 
made  for  an  additional  $13,000  of  insurance.  For  a 
man  as  old  as  Mr.  Lutz,  $13,000  of  insurance  would 
be  considered  only  a  moderate  amount  to  be  issued  by 
a  company  the  size  of  the  New  England  Mutual  Life 
Insurance  Company,  while  $26,000  of  insurance  would 
be  considered  a  large  amount  to  be  retained  by  such 
a  company. 

"As  I  had  no  reason  to  doubt  the  accuracy  of  the 
statements  of  Mr.  Lutz  as  to  his  medical  history,  I, 
depending  upon  his  honesty,  believed  that  I  could 
safely  approve  his  application  for  $13,000  of  insur- 
ance without  asking  for  statements  from  Doctors 
Rosenfeld  and  Lissner.  His  physical  examination  was 
satisfactory,  and  I  had  no  other  information  of  an 
unfavorable  nature  as  respects  his  medical  history 
or  health.  I  therefore  approved  his  application  for 
$13,000. 

"I  believed,  however,  that,  in  view  of  his  advanced 
insurance  age,  that  for  his  age  the  amount  of  $26,000 
life  insurance  was  a  large  amount  to  be  issued  by  my 
company,  and  the  fact  that  he  had  admitted  consulting 
Dr.  Rosenfeld,  and  to  my  knowledge  had  consulted 
Dr.  Lissner,  that  it  would  be  advisable  to  request  the 
detailed  statement  as  recited  in  [Ex.  D;  II,  432], 
whereupon  this  statement  was  requested."  [I,  292- 
295.] 

Appellant  in  his  application  ("Part  I"),  agreed  that 
"this  application,  including  Part  II,  a  copy  of  which  shall 
be  attached  to  the  Policy  when  issued,  shall  become  a  part 
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of  every  Policy  issued  hereon"  [Ex.  27;  II,  405].  The 
policy  in  suit  provides  that  said  "Part  I"  and  "Part  II," 
which  includes  the  "insured's  waiver  of  privilege  and 
authorization  for  full  disclosure,"  are  incorporated  in  and 
expressly  made  a  part  of  the  insurance  contract  [Ex,  3]. 

The  policy  was  delivered  to  Appellant  [Finding  VI], 
"the  sole  owner"  [Ex.  3]  and  "beneficiary"  appointed 
"without  right  of  revocation  by  the  insured"  [Ex.  3]. 
Appellant  paid  Appellee  all  premiums  required  to  be  paid 
[Finding  XX  and  XXV]  i.e.,  two  annual  payments. 

The  "insured"  died  May  28,  1944  [Finding  VIII],  one 
year,  7  months  and  15  days  after  the  effective  date  of  the 
policy,  and  the  Appellee  filed  its  original  complaint  on 
October  11,  1944,  and  the  amended  complaint  [I,  2], 
which  added  paragraph  XVI  [I,  14-15]  thereof  (alleging 
that  at  the  date  of  Appellee's  approval  of  the  application, 
and  issuance  of  the  policy  in  suit  and  receipt  of  the  pay- 
ment of  the  first  premium  thereon.  Appellant's  father 
(the  "insured")  was  suffering  from  heart  trouble,  dizzi- 
ness, fainting  spells,  palpitation  of  the  heart,  shortness 
of  breath,  pain  and  pressure  in  the  chest,  nausea,  indiges- 
tion, and  various  other  ailments),  was  filed  January  31, 
1945  [I,  21]  i.  c,  over  two  years  after  date  [Ex.  3],  issu- 
ance [Ex.  1;  II,  384]  and  delivery  [Ex.  1;  II,  384]  of  the 
policy  [Ex.  3]  which  was  incontestable  after  it  had  "been 
in  force  for  a  period  of  two  years  from  its  date  of  issue." 
[Ex.  3]. 
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Specification  of  Errors. 

Appellant's  concise  statement  of  points  on  appeal  is  printed 
in  the  appendix  hereto.  Summarized,  the  errors  relied 
upon  in  this  appeal  are  that : 

( 1 )  The  trial  court  erred  in  denying  Appellant's  motion 
to  dismiss  [I,  195] ; 

(2)  The  trial  court  erred  in  admitting,  over  Appel- 
lant's objection,  testimony  of  the  insured's  attending  phy- 
sician relating  to  the  health  and  physical  condition  of  the 
insured  [I,  99-100]; 

(3)  The  trial  court  erred  in  decreeing  rescission  and 
cancellation  of  the  policy  for  concealment  and  fraud,  at- 
tributed to  the  "insured",  with  respect  to  his  health  and 
medical  history  [I,  60-63] ; 

(4)  The  trial  court  erred  in  failing  to  find  that  Ap- 
pellee : 

(a)  Waived  its  right: 

(1)  To  complain  of  concealment  or  fraud; 

(2)  To   claim   the   insured   was   not   in   good 
health  when  the  policy  was  delivered; 

(b)  Was  estopped: 

(1)  To  deny  liability  on  the  ground  of  fraud 
or  concealment; 

(2)  To  claim  that  the  "insured"  was  not  in 
good  health  when  the  policy  was  delivered. 

(5)  The  trial  court  erred  in 
Finding  V;  in  finding  that: 

( 1 )  Appellee's    medical    examiner    accurately    re- 
corded : 

(a)   the   insured's  answers  to  questions  con- 
tained in  "Part  I"  or  "Part  11"; 
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(b)   the  insured's  answers  to  Appellee's  medi- 
cal examiner's  interpretation  of  said  questions; 

(2)  The  insured's  answers  were  a  part  of  said  ap- 
plication, /.  e.,  "Part  I"; 

(3)  The  insured  read  said  application  [I,  50-51; 
Finding  V]. 

Finding  IX;  in  finding  that : 

(1)  The  insured  in  "said  application"  ("Part  F') 
or  in  "Part  IF'  represented  to  Appellee  that  the  in- 
sured had  "never"  suffered  from  indigestion,  dizziness 
or  fainting  spells,  palpitation  of  the  heart,  or  pain  or 
pressure  in  the  chest; 

(2)  The  insured  ever  suffered  from  "indigestion", 
"fainting  spells",  or  "pain  in  the  chest"  [I,  52;  Find- 
ing IX]. 

Finding  XI;  in  finding  that: 

(1)  The  insured,  within  5  years  prior  to  the  date 
of  either  "Part  I"  or  "Part  II",  had  consulted  or 
been  treated  "by  physicians  for  dizziness  or  fainting 
spells"; 

(2)  The  insured  had  ever  been  told  unequivocally 
that  he  was  suffering  from  angina  pectoris; 

(3)  The  insured's  physician  ever  prescribed  medi- 
cine to  relieve  pain  in  the  "chest"; 

(4) The  insured  ever  suffered  pain  in  the  "chest" 
for  any  cause  or  reason  whatsoever; 

(5)  The  matters  in  subdivisions  (1),  (2),  (3) 
and  (4)  immediately  above  mentioned  were  concealed 
or  undisclosed  in  "Part  IF'  [I,  52-53;  Finding  XI J. 

Finding  XII;  in  finding  that: 

The  matters  found  in  Findings  IX  and  XI  with 
respect  to  which  it  is  hereinabove  urged  that  the  court 
erred,  were  known  to  the  insured  when  he  signed 
"Part  II"   [I,  53;  Finding  XII]. 
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Finding  XIV;  in  finding  that: 

The  insured  had  knowledge  of  the  terms  or  pro- 
visions of  the  policy  in  suit  [I,  54;  Finding  XIV]. 

Fiiiding  XV;  in  finding  that: 

Prior  to  the  insured's  death,  Appellee  had  no  knowl- 
edge, information  or  notice  that  the  insured  had  failed 
to  disclose  the  fact  that  he  had  theretofore  consulted 
or  been  examined  by  physicians  other  than  Dr.  Rosen- 
feld   [I,  54;  Finding  XV]. 

Finding  XIX;  in  finding  that: 

(1)  Said  insured  was  not  in  good  health  at  the 
time  said  policy  was  delivered,  or  the  first  premium 
thereon  was  paid; 

(2)  Said  insured  knew  he  was  not  in  good  health 
or  was  suffering  from  angina  pectoris  at  the  time  said 
application  was  signed  or  delivered  or  at  the  time  said 
policy  was  issued  or  delivered,  or  at  the  time  the  first 
premium  thereon  was  paid  [I,  56;  Finding  XIX]. 

Finding  XXI;  in  finding  that: 

(1)  At  the  time  "Part  I"  or  "Part  11"  was  signed, 
said  insured  knew: 

(a)  the  contents  thereof; 

(b)  the  answers  to  the  questions  therein  con- 
tained concerning  the  insured's  health  or  medical 
history  were  not  true; 

(c)  matters  of  fact  concerning  the  insured's 
health  or  medical  history  were  concealed  or  mis- 
represented in  or  by  "Part  I"  or  "Part  11"; 

(2)  The  insured  did  not  correctly  or  truly  answer 
all  or  any  questions  asked  him  by  the  Appellee's 
medical  examiner  or  by  Appellee's  agent  who  filled  in 
the  application  [I,  57;  Finding  XXI]. 

Finding  XXII;  in  finding  that: 

( 1 )  Said  insured  did  not  furnish  Appellee's  agents 
or  representatives  with  true  or  correct  information 
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on  all  or  any  matters  as  to  which  information  was 
requested  by  said  agents  or  representatives ; 

(2)  Said  insured  did  misrepresent  or  conceal  mat- 
ters of  fact  concerning  which  the  insured  was  inter- 
rogated [I,  57;  Finding  XXII j. 

Finding  XXIII;  in  finding  that: 

(1)  Appellee,  or  its  representatives  who  contacted 
the  office  of  the  insured's  physician,  did  not  have  the 
opportunity  of  obtaining  full,  true  or  correct  informa- 
tion from  such  physician  regarding  the  physical  con- 
dition or  health  of  said  insured; 

(2)  Appellee  did  not  have  ample  opportunity  to 
ascertain  the  true  facts  concerning  the  health  or 
medical  history  of  said  insured  prior  to  the  death  of 
said  insured; 

(3)  Appellee  is  not  estopped  to  rescind  or  cancel 
said  policy  or  to  refuse  payment  of  the  proceeds 
thereof ; 

(4)  Appellee  is  not  precluded  from  relief  by  rea- 
son of  its  delay; 

(5)  Appellee  rescinded  said  policy  promptly  upon 
discovery  of  the  facts  which  it  now  claims  were  con- 
cealed from  it  [I,  57-58;  Finding  XXIII]. 

Finding  XXIV;  in  finding  that: 

(1)  Appellee  did  not  have  the  opportunity  of  ob- 
taining any  information  from  the  physician  of  the 
insured  regarding  the  latter's  physical  condition  or 
health ; 

(2)  At  the  time  of  signing  "Part  II,"  the  insured 
did  not  inform  Appellee's  medical  examiner  that  Dr. 
Maurice  H.  Rosenfeld  had  given  the  insured  a  com- 
plete physical  examination  [I,  58-59;  Finding  XXIV]. 

(6)   The  trial  court  erred  in  its 

Conclusion  I,  that:    Appellee  is  entitled  to  judg- 
ment cancelling  and  rescinding  the  policy  and 
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declaring  it  void,  and  requiring  that  the  origi- 
nal be  delivered  to  Appellee  for  cancellation 
[I,  60;  Conclusion  I]. 

Conclusion  II,  that:  Appellee  is  entitled  to  judg- 
ment declaring  that  Appellant  has  no  rights 
and  Appellee  has  no  duties,  Habilities  or  obli- 
gations under  the  policy  except  that  Appellant 
is  entitled  to  recover  from  Appellee  only  $2,- 
523.43  as  restoration  to  him  of  all  premiums 
and  considerations  by  him  paid  to  Appellee 
[I,  60;  Conclusion  II]. 

Coi'iclusion  III,  that:  The  policy  failed  to  become 
effective  because  the  insured  was  not  and 
knew  he  was  not  in  good  health  when  the  ap- 
plication was  approved,  the  first  premium  paid 
and  the  policy  delivered  [I,  60;  Conclusion 
III]. 

Conclusion  IV,  that:  Appellee  promptly  rescinded 
and  was  entitled  to  rescind  the  policy  by  reason 
of  misrepresentation  or  concealment  of  facts, 
known  to  the  insured  or  material  to  the  risk, 
which  the  insured  ought  to  have  communicated 
or  disclosed  in  the  application  [I,  61 ;  Conclu- 
sion IV]. 

Conclusion  V,  that:  Appellee  has  not  waived  and 
is  not  estopped  to  assert  its  right  to  rescind 
the  policy  [I,  61;  Conclusion  V]. 

Conclusion  VI,  that:  The  matters  alleged  in  Ap- 
pellee's amendment  to  its  original  complaint 
(Paragraph  XVI  of  the  Amended  Complaint) 
is  not  barred  by  the  incontestable  clause  in  the 
policy   [I,  61;  Conclusion  VI]. 

Conclusion  VII,  that:  Appellant  take  nothing  by 
his  counterclaim  filed  herein  [I,  61 ;  Conclusion 
VII]. 
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ARGUMENT. 
Summary. 
POINT  I. 
The  Appellee  Insurer  Cannot  Repudiate  the   Policy, 
Deny  All  Liability  Thereunder,  and  at  the  Same 
Time  be  Permitted  to  Stand  on.  Exercise  Rights 
Under,  and  be  Permitted  to  Enjoy  the  Benefits 
of   a    Provision    Inserted    in    the    Policy    for    Its 
Benefit. 

It  is  Appellant's  position:  that  after  the  "insured's 
waiver  of  privilege  and  authorization  for  full  disclosure," 
contained  in  the  document  known  as  "Part  II,"  was 
merged  into  and  by  the  terms  of  the  policy  itself  was 
expressly  made  a  part  thereof,  the  Appellee  insurer's 
subsequent  exercise  of  its  power  to  elicit  testimony  from 
the  "insured's"  attending  physicians  (disclosing  upon  the 
trial  of  this  case,  over  Appellant's  objection,  information 
relating  to  the  medical  history,  health  and  physical  con- 
dition of  the  "insured")  was  an  exercise  of  a  right  ac- 
cruing to  Appellee  under  the  policy  or  contract  of  insur- 
ance, the  exercise  of  which  was  inconsistent  with  Appel- 
lee's position  that  the  contract  of  insurance,  the  policy, 
was  void;  That  Appellee  cannot  repudiate  the  policy,  de- 
clare it  void,  and  support  its  prayer  for  cancellation  and 
rescission  of  the  insurance  contract,  by  standing  on  a  pro- 
vision in  that  contract  empowering  it  to  elicit  from  the 
deceased  "insured's"  attending  physicians  privileged  com- 
munications acquired  by  them  to  enable  them  to  prescribe 
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treatment    for    the    "insured."     This    subject    matter    is 
treated  in  the  argument  under  the  following  headings: 

(a)  The  Parties  to  the  Insurance  Contract; 

(b)  The  Policy,  Including  'Tart  I"  and  "Part  II,"  Does 
Not  Provide,  Either  Expressly  or  by  Implication,  That 
Appellant's  Rights  Are  Predicated  Upon  the  Conduct  of 
the  "Insured"; 

(c)  Neither  Appellant  Nor  the  Heirs  or  Personal  Re- 
presentatives of  the  Deceased  "Insured"  Could  Waive  the 
Latter's  Privilege  With  Respect  to  Confidential  Communi- 
cations to  His  Attending  Physicians  to  Enable  Them 
to  Prescribe  Treatment  for  Him; 

(d)  After  the  Policy  Was  Issued,  the  "Insured's" 
Waiver  of  Privilege  Was  an  Integral  Part  of  and  Provi- 
sion in  the  Policy  for  the  Appellee's  Benefit,  and  Its  Rights 
and  Powers  Thereunder  May  Not  Be  Exercised  and  En- 
joyed by  It  Concurrently  With  Its  Affirmative  Repudia- 
tion of  and  Prayer  for  Cancelation  and  Rescission  of 
the  Contract  in  Its  Entirety ; 

(e)  The  Trial  Court  Erred  in  Admitting  the  Testimony 
of  the  Deceased  "Insured's"  Attending  Physicians  Over 
Appellant's  Objections.  In  the  Absence  of  Such  Testi- 
mony, There  Is  No  Evidence  in  Support  of  the  Judgment. 
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POINT  II. 

The  Appellee  Is  Precluded  by  Waiver  and  Estoppel. 

It  is  Appellant's  position:  that  his  father,  the  "insured," 
gave  true  and  correct  answers  to  Appellant's  medical 
examiner;  that  any  erroneous  answers,  all  written  by  and 
in  the  long  hand  of  Appellee's  medical  examiner,  to  the 
printed  questions  in  "Part  II,"  were  the  result  of  and 
occasioned  by  said  medical  examiner's  misapprehension  of 
either  the  printed  question  in  "Part  II,"  or  the  answer 
thereto  made  by  the  illiterate  "insured";  that  the  "in- 
sured's" vindication  of  fraud,  misrepresentation,  conceal- 
ment and  intention  thereof,  is  established  beyond  cavil 
by  his  having  given  Appellee,  in  "Part  II,"  the  name  and 
address  of  his  attending  physician.  Dr.  Maurice  H.  Rosen- 
feld,  waived  all  privilege  and  affirmatively  authorized  all 
physicians  or  other  persons  who  had  attended  or  examined 
him  to  fully  disclose  to  Appellee  all  knowledge  and  infor- 
mation, including  the  information  which,  after  the  "in- 
sured's" death.  Appellee  did  secure,  and  proved  in  open 
court  as  the  only  evidence  which  appellee  had  or  pro- 
duced in  support  of  the  allegations  in  its  complaint  herein; 
that  Appellee  waived  its  right  to  the  information  which 
it  claims  was  concealed  from  it,  and  is  estopped  to  assert 
that  it  was  misled  or  defrauded,  inasmuch  as  Appellee 
was  given  the  name  and  address  of  the  attending  physician 
of  the  insured  and  authority  to  elicit  a  full  disclosure 
from  said  physician  of  precisely  the  same  facts  which 
after  the  death  of  the  "insured"  were  introduced  in  evi- 
dence through  the  testimony  of  said  attending  physician 
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in  support  of  Appellee's  action  to  declare  the  policy  void, 
and  inasmuch  as  Appellee  did  get  in  touch  with  the  office 
of  said  physician  through  its  local  general  agent,  and 
thereafter  waited  until  it  had  received  two  annual  pre- 
miums from  Appellant  and  thereafter  waited  until  Appel- 
lant's father,  the  "insured,"  died  before  it  elected  to  and 
did  communicate  with  said  physician,  from  whom  Appellee 
then  readily  elicited  a  complete  and  full  disclosure.  This 
is  disclosed  under  the  headings: 

(f)  All  Answers  to  the  Printed  Questions  in  Part  II 
of  the  Application  Are  Written  by  and  in  the  Longhand 
of  the  Medical  Examiner  and  Represent  His  Interpreta- 
tion of  That  Which  He  Considered  the  Material  Portion 
of  the  Insured's  Answers  to  the  Medical  Examiner's,  in 
One  Instance,  At  Least,  Admittedly  Erroneous,  Interpre- 
tation of  the  Printed  Questions. 

(g)  The  Appellee  Had  Placed  At  Its  Disposal  the 
"Exact  Source"  of  Information  From  Which  It  Could 
Have  Obtained  Full  and  Complete  Information  on  Every- 
thing It  Now  Claims  Was  Withheld  From,  and  Misre- 
presented to,  It. 

(h)   There  Was  No  Fraud  or  Concealment. 
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POINT  III. 
Insured  in  Possession  of  Requisite  Good  Health. 

It  is  Appellant's  position  that  there  is  no  competent  evi- 
dence with  respect  to  the  state  of  health  of  the  "insured" 
when  the  application  was  approved,  the  policy  was  de- 
livered, or  when  the  first  premium  thereon  was  paid;  and 
that  the  burden  of  proving  that  the  "insured"  was  not  in 
that  state  of  health  prerequisite  to  the  validity  of  the  in- 
surance contract  is  upon  the  Appellee  as  the  insurer.  This 
is  discussed  under  the  following  heading: 

(i)  Appellee  Has  Not  Sustained  the  Burden  of  Proof, 
and  There  Is  No  Competent  Evidence,  With  Respect  to 
Any  Unfavorable  State  of  the  Insured's  Health  When 
the  Application  Was  Approved  or  When  the  First  Pre- 
mium Was  Paid  or  When  the  Policy  Was  Delivered. 

(a)  The  Parties  to  the  Insurance  Contract. 
The  insurance  contract  and  policy  in  suit  is  not  a  con- 
tract with  the  "insured"  therein  named,  as  is  usually  and 
ordinarily  the  case.  The  policy  was  about  the  "insured," 
but  not  zidth  him;  it  is  a  contract  between  Appellee,  as 
the  insurer,  and  Appellant  as  "applicant"  [II,  405]  for 
"beneficiary"  [II,  405],  and  "the  sole  owner"  [I,  39]  of 
the  policy  the  person  to  whom  the  policy  was  delivered 
[Finding  VI]  and  by  whom  all  (two  annual)  premiums 
were  paid  [Finding  XXV]. 

Appellant's  father,  the  now  deceased  "insured"  merely 
consented  that  his  life  might  be  the  subject  matter  of  a 
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life  insurance  contract  between  Appellee,  as  the  "insurer," 
and  Appellant.  The  "insured"  did  not  sign  the  applica- 
tion as  "the  applicant"  therefor;  he  signed  "Part  I"  (the 
application)  merely  as  the  "proposed  insured"  [II,  405]. 
Appellant  signed  only  "Part  I"  and  as  the  "applicant  for 
insurance"   [II,  405]. 

The  Appellant,  and  not  the  "insured,"  is  a  party,  other 
than  appellee,  to  the  insurance  contract  here  involved.  The 
policy  on  its  face  purports  to  be  and  is  made  with  Appel- 
lant. It  was  procured  and  paid  for  by  and  delivered  to 
Appellant  as  "the  sole  owner"  [I,  39]  thereof.  The  "in- 
sured" had  no  rights  under  the  policy.  Appellant  was  the 
assured  and  was  the  only  party  to  the  contract,  other  than 
Appellee,  who  had  any  rights  therein  or  thereunder. 

Connecticut  Mutual  Life  Ins.  Co.  v.  Luchs  (1883), 

108  U.  S.  498;  27  L.  Ed.  800;  2  Sup.  Ct.  949; 
Brockivay   v.    Connecticut   Mutual   Life   Ins.    Co. 

(1887),  29  Fed.  766; 
Worrell  v.  Life  &  Casualty  Ins.  Co.   (La.   1937), 

172  So.  788,  reaffirmed  in  175  So.  434; 
Millard  v.  Brayton  (Mass.   1901),  59  N.  E.  436; 
Cyrenius  v.  Mutual  Life  Ins.  Co.   (N.  Y.  1895), 

40  N.  E.  225; 
Whitehead  v.  N.  Y.  Life  Ins.  Co.  (N.  Y.  1886), 

6  N.  E.  267; 
44  C.  /.  S.  997,  Sec.  238,  Note  47. 

In  the  Whitehead  case,  supra,  where  each  of  three  poli- 
cies on  the  life  of  the  husband  recited  that  the  considera- 
tion was  paid  by  the  wife,  and  the  money  was  to  be  paid 
to  her,  the  court  said: 

""These   contracts   purport   upon   their   face   to   be 
contracts  with  the  wife  as  the  party  assured,  and  not 
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at  all  with  the  husband,  who  stands  in  the  policy  as 
simply  the  life  insured;  his  conduct  and  death  fur- 
nishing the  contingencies  upon  which  the  liability 
of  the  insurer  is  made  to  depend.  As  was  tersely  ex- 
pressed in  the  argument,  the  contract  was  about  the 
husband,  and  not  with  him." 

In  the  Cyrcnius  case,  supra,  the  court  said : 

"The  fact  that  the  father  signed  the  application 
with  the  son  is  not  a  circumstance  of  much  signifi- 
cance as  against  the  language  of  the  policy  itself. 
The  defendant,  before  entering  into  the  contract, 
needed  to  be  informed  in  regard  to  the  age,  health  and 
general  history  of  the  person  whose  life  was  the  sub- 
ject of  the  risk.  No  one  could  furnish  that  but  him- 
self. This  was  the  main  purpose  of  the  father's 
signature  to  the  application.  *  *  *  jj^g  contract 
having  been  made  with  George  in  his  own  name  for 
his  own  benefit,  he  alone  *  *  *  jg  entitled  to  sue 
upon  or  enforce  the  defendant's  promise." 

The  "insured"  signed  Part  I  (the  application)  as  the 
"Proposed  Insured,"  thereby  consenting  that  his  life  might 
be  the  "subject  of  the  risk"  in  a  life  insurance  contract 
between  Appellee  and  Appellant.  The  contract  purports 
on  its  face  to  be  and  it  is  made  with  Appellant  as  the 
party  assured,  and  not  at  all  with  the  "insured""  who 
stands  in  the  policy  as  simply  the  life  insured,  the  "in- 
sured's" death  furnishing  the  contingency  upon  which 
the  liabiHty  of  the  Appellee  insurer  is  made  to  depend. 

The  Appellee  was  in  the  business  and  wanted  to  write 
and  the  Appellant  wanted  to  buy  the  policy  in  suit,  and  it 
may  be  said  that  the  insured's  consent  that  his  life  be  the 
subject  of  the  risk,  evidenced  by  his  signing  "Part  I,"  was 
equally  for  the  benefit  of  both  of  the  contracting  parties, 
/.   e.,  Appellant  and   Appellee.    However,   even   if   it  be 
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arbitrarily  assumed  that  the  insured's  signing  of  "Part  I" 
were  for  the  benefit  of  Appellant,  the  fact  remains  that 
there  is  no  fraud,  concealment  or  misrepresentation  con- 
tained in  "Part  I." 

Whether  "Part  I"  was  signed  for  the  benefit  of  both 
of  the  contracting  principals,  Appellee  and  Appellant,  or 
only  for  the  benefit  of  Appellant,  the  fact  remains  that 
"Part  II,"  the  "insured's"  medical  history  and  authoriza- 
tion for  full  disclosure  to  Appellee  of  all  information  ac- 
quired by  his  attending  physicians,  including  Dr.  Rosen- 
feld,  was,  if  not  equally  for  the  benefit  of  both,  for  the 
sole  benefit  of  Appellee.  It  surely  was  not  contemplated 
that  the  "insured's"  medical  history  and  waiver  of 
privilege  and  express  authorization  for  the  revelation  of 
privileged  communications  to  Appellee  by  the  "insured's" 
attending  physician,  Dr.  Rosenfeld,  was  included  in  the 
application,  as  such,  for  Appellant's  benefit. 

Before  Parts  I  and  II  became  a  part  of  the  contract  by 
the  issuance  of  the  policy,  "Part  I"  thereof  was  an  ofifer 
(in  which  the  "insured's"  prerequisite  consent  thereto 
was  included)  by  Appellant  to  enter  into  a  contract.  Two 
days  later,  the  "insured"  alone  submitted  to  a  physical  ex- 
amination, gave  his  medical  history  and  signed  "Part  11" 
including  the  waiver  of  privilege  and  express  authorization 
for  the  revelation  of  privileged  communications  to  Ap- 
pellee . 

The  "Insured's"  waiver  of  privilege  was  included  in  the 
application,  as  such,  for  a  purpose  in  connection  with  the 
application,  as  such,  and  not  solely  that  it  might  become  a 
part  of  the  contract  when  the  policy,  of  which  it  was  con- 
templated that  it  would  become  a  part,  was  issued,  to  the 
end  that  it  would  be  used  only  to  defeat  liability  on  the 
policy  after  the  loss  occurred. 
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(b)  The  Policy,  Including  "Part  I"  and  "Part  II"  Does  Not 
Provide,  Either  Expressly  or  by  Implication,  That  Ap- 
pellants  Rights  Are  Predicated  Upon  the  Conduct  of 
the  "Insured." 

Appellant's  application  for  insurance  on  the  life  of  his 
father,  the  now  deceased  "insured,"  is  "Part  I"  [II,  405]. 
Appellant  did  not  sign  "Part  11"  [II,  406].  "Part  11" 
bears  the  "signature  of  the  person  examined,"  /.  e.,  the 
"insured,"  who  signed  the  same  two  days  after  he,  as  the 
"proposed  insured,"  and  Appellant,  as  the  "applicant  for 
insurance"  signed  "Part  I." 

While  Appellant,  as  "applicant  for  insurance,"  in  his 
application  ("Part  I"),  agreed  that  it,  "including  Part 
11"  should  be  attached  to  the  policy  when  issued  and  be- 
come a  part  thereof,  nevertheless,  Appellant  did  not  under- 
write the  accuracy  of,  or  endorse  or  give  any  warranty  as 
to  the  truthful  character  of,  the  representations  contained 
in  "Part  II." 

The  contract  in  suit  provides  that  it,  the  policy,  "Part 
I"  and  "Part  11"  are  merged  and  "constitute  the  entire 
contract  between  the  parties."  Thus,  the  application,  as 
such,  became  functus  officio  when  the  policy  was  issued, 
and  thereupon  became  a  part  of  the  contract. 

While  the  policy  provides  (emphasis  added)  that  "all 
statements  made  by  the  Insured  or  in  his  behalf,  in 
the  absence  of  fraud,  shall  be  deemed  representations 
and  not  warranties;" 

and  further  provides  that 

"no  such  statement  shall  be  used  in  defense  to  a  claim 
unless  contained  in  the  application  and  imless  a  copy 
of  such  application  is  attached  to"  the  policy  when 
issued, 
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nevertheless,  the  converse  of  the  latter  provision  is  not 
stated  and  does  not  appear,  viz. :  the  policy  does  not  pro- 
vide that  such  statements  may  be  used  in  defense  to  a 
claim  in  such  a  case  as  this  where  the  "insured"  is  not  a 
principal  contracting  party  and  the  contract  is  between 
the  insurer  and  the  beneficiary.  The  "insured"  in  the  in- 
stant case  had  no  rights  under  the  policy  and  signed  "Part 
IF'  only  to  waive  rights  and  not  to  acquire  any. 

With  respect  to  the  provision 

"*  *  *  All  statements  made  by  the  insured  or  on 
his  behalf,  in  the  absence  of  fraud,  shall  be  deemed 
representations  and  not  warranties;  *  *  *"  [Ex. 
3]. 

it  is  pertinent  to  note  that,  inasmuch  as  the  "insured"  was 
not  a  principal  contracting  party,  no  statements  were 
made,  and  nothing  was  said  or  done,  "in  his  behalf";  and 
any  fraudulent  statement  made  by  or  attributed  to  him 
(which  by  reason  of  its  fraudulent,  actual  or  assigned, 
character  would  be  declared  a  warranty  rather  than  a  re- 
presentation under  the  above  quoted  provision  of  the 
policy),  would  merely  constitute  and  be  a  warranty  by  one 
who,  having  no  rights  under  the  policy  could  forfeit  no 
rights  thereunder. 

If  the  "insured"  had  been  the  "applicant"  for  the  policy 
and  thus  one  of  the  principal  contracting  parties,  any 
fraudulent  statement  made  by  him  in  his  application,  "Part 
r'  or  in  his  medical  history,  "Part  II,"  would  have  vitiated 
the  contract  as  a  matter  of  lazv  for  a  breach  of  warranty 


—27— 

as  defined  by  the  above  quoted  excerpt  from  the  poHcy. 
The  above  quoted  excerpt  only  defines  the  circumstance 
under  which  a  statement  or  representation  will  become  a 
warranty.  The  law,  not  the  policy  in  suit,  determines  the 
legal  consequences  that  flow  from  a  breach  of  warranty 
made  by  one  of  the  contracting  parties.  Fraud  of  the 
"insured"  or  a  breach  of  warranty  by  him,  had  he  been 
one  of  the  principal  contracting  parties,  would  have  vi- 
tiated the  contract  as  a  matter  of  law  without  any  con- 
tract to  that  effect  and  there  is  no  contract  to  that  effect 
in  the  case  at  bar ;  that  is  implied  in  law  in  every  contract 
as  between  the  contracting  parties. 

In  the  instant  case,  as  in  all  cases,  if  the  fraud  of,  or 
a  breach  of  warranty  by,  a  third  party  (the  "insured"  in 
the  case  at  bar),  who  is  not  one  of  the  principal  contract- 
ing parties,  is  to  invalidate  the  contract,  the  policy  by  its 
own  terms  must  expressly  so  provide  inasmuch  as  such 
a  provision  is  not  implied  in  law  and  the  contract  of  in- 
surance is,  under  well  recognized  principles  of  law,  to  be 
liberally  construed  in  favor  of  the  assured  and  strictly 
construed  against  the  insurer. 

While  the  policy  also  provides  that  it  is  issued,  among 
other  things,  "in  consideration  of  the  application"  (even 
though  the  word  "application"  be  erroneously  construed 
to  include  "Part  11"  as  well  as  "Part  I"),  nevertheless,  it 
does  not  provide  that  the  policy  is  issued  in  consideration 
of  the  "applicant's,"  i.  e.,  Appellant's  statement  or  war- 
ranty that  the  statements  or  warranties  of  the  "insured" 
in  "Part  11"  are  true  or  correct. 
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Appellant  is  not  a  third  party  beneficiary,  and  he  relies 
on  no  contract  made  by  the  "insured."  Appellant  relies  on 
his  own  contract  with  Appellee  under  which  the  "insured" 
waived  certain  rights  but  acquired  none. 

The  law  provides  that  a  breach  of  warranty  by  one  of 
the  contracting  parties  entitles  the  other  to  rescind.  The 
law  does  not  provide  that  a  breach  of  warranty  by  a  third 
person  (the  "insured")  will  entitle  either  of  the  contract- 
ing principals  to  rescind  in  the  absence  of  a  contractual 
provision  to  that  effect. 

(c)  Neither  Appellant  Nor  the  Heirs  or  Personal  Repre- 
sentatives of  the  Deceased  "Insured"  Could  Waive  the 
Latter's  Privilege  With  Respect  to  Confidential  Com- 
munications to  His  Attending  Physicians. 

Appellant  did  sign  limited  waivers  after  his  father's 
the  "insured's,"  death,  while  Appellee  was  investigating 
the  claim.  These  waivers,  however,  were  limited  and  for 
the  purpose  of  adjustment  and  settlement  of  the  claim,  and 
were  legally  insufficient  under  California  law  to  overcome 
Appellant's  objection  iipofi  the  trial  to  the  admission  of 
privileged  communications  between  the  deceased  "insured" 
and  his  attending  physicians. 

Aetna  Life  Ins.  Co.  v.  McAdoo,  106  Fed.  (2d)  18. 

Under  the  law  in  California,  the  heirs  of  the  patient 
cannot  waive  the  privilege. 

Estate  of  Flint  (1893),  100  Cal.  391. 


Under  the  law  in  California,  ^jersonal  representatives 
of  the  patient  cannot  waive  the  privilege. 

Harrison  v.  Sutter  Street  Ry.   Co.    (1897),    116 
Cal.  156. 

While  the  Harrison  case,  supra,  was  decided  before 
California  Code  of  Civil  Procedure,  Section  1881,  was 
amended  to  provide  that  the  institution  of  an  action  for 
wrongful  death  constitutes  a  waiver,  nevertheless,  the 
case  is  directly  in  point  here  and  the  amendment  mentioned 
does  not  change  the  law  in  the  situation  here  before  the 
court  inasmuch  as  the  instant  action  is  not  one  to  recover 
for  a  wrongful  death. 

In  the  Harrison  case,  the  personal  representative  of  the 
decedent  brought  the  action  for  the  decedent's  wrongful 
death.  The  trial  court  admitted,  over  defendant's  objec- 
tion, the  testimony  of  a  physician  who  treated  the  deceased 
during  his  lifetime,  to  prove  that  the  injuries  received 
while  in  a  collision  caused  his  death. 

The  Supreme  Court  held  that  that  was  error,  saying: 

"Under  the  principles  announced  in  the  Estate  of 
Flint,  100  Cal.  391,  34  P.  863,  the  evidence  should 
have  been  excluded.  While  the  precise  question  here 
presented — whether,  after  the  death  of  the  patient,  his 
legal  representative  may  waive  the  objection  which 
the  statute  gives,  in  terms,  to  the  patient  alone — was 
not  there  directly  decided,  it  was,  nevertheless,  fully 
considered  and  discussed,  and  the  meaning  of  the 
statute  in  that  regard  very  clearly  indicated  in  the 
following  language:  The  question  of  waiver  of  the 
privilege  by   the   personal   representative  or  heir   of 
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the  deceased  is  a  new  one  in  this  state,  but  the  statute 
of  New  York  bearing  upon  this  matter  is  similar 
to  the  provision  of  our  Code  of  Civil  Procedure,  and 
the  decisions  of  the  courts  of  that  state  furnish  us 
ample  light  in  the  form  of  precedent.  The  Code  of 
Civil  Procedure  of  New  York,  section  836,  provides 
that  the  privilege  is  present  unless  "expressly  waived 
by  the  patient."  The  California  provision  contains  the 
words  "without  the  consent  of  his  patient."  It  will 
thus  be  seen  that  the  provisions  are  in  effect  the  same. 

The  courts  of  New  York,  under  this  clause  of  the 
statute,  have  uniformly  held  that  the  patient  alone  can 
waive  the  privilege  and  when  such  patient  is  dead  the 
matter  is  forever  closed.  Westover  v.  Aetna  Life  Ins. 
Co.,  99  N.  Y.  56,  1  N.  E.  104,  52  Am.  Rep.  1 ;  Reni- 
han  V.  Dennin,  103  N.  Y.  573,  9  N.  E.  320,  57  Am. 
Rep.  770;  Loder  v.  Whelpley,  111  N.  Y.  239,  18  N. 
E.  874.     *    *    *' 

This  construction  is  not  unreasonable  in  view  of 
the  peculiar  terms  of  our  statute,  and  is  undoubtedly 
fully  supported  by  the  New  York  authorities  referred 
to  in  the  case  just  cited;  and,  since  our  statute  seems 
to  be  framed  closely  after  that  of  New  York,  the 
construction  given  the  latter  by  the  courts  of  that 
state  should  have  great  weight  with  us  in  interpreting 
the  meaning  of  our  own." 

Subdivision  4  of  Section  1881  of  the  California  Code  of 
Civil  Procedure  announces  the  "policy  of  the  law"  and  the 
rule  with  respect  to  privileged  communications  between  a 
physician  and  his  patient  as  follows : 

"There  are  particular  relations  in  which  it  is  the 
policy  of  the  law  to  encourage  confidence  and  to  pre- 
serve it  inviolate;  therefore,  a  person  cannot  be  ex- 
amined as  a  witness  in  the  following  cases : 
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"n\  *     *     * 

«/2)  *     *     * 

"(3)  *     *     * 

"(4)  A  licensed  physician  or  surgeon  cannot,  with- 
out the  consent  of  his  patient,  be  examined  in  a  civil 
action,  as  to  any  information  acquired  in  attending 
the  patient,  which  was  necessary  to  enable  him  to 
prescribe  or  act  for  the  patient;  *  *  *,"  (Em- 
phasis added.) 

In  the  case  of  In  re  Flint,  100  Cal.  391,  at  page  396, 
the  Supreme  Court  said: 

"This  provision  of  lazv  rests  upon  a  sound  public 
policy.  Its  object  and  purpose  is  to  enable  the  patient 
to  make  a  full  statement  of  his  physical  infirmities  to 
his  physician,  with  the  knowledge  that  the  law  re- 
cognizes the  communications  as  confidential,  and 
guards  against  the  possibility  of  his  feelings  being 
shocked  or  his  reputation  tarnished  by  their  subse- 
quent disclosure.  To  him,  the  considerations  are  even 
more  weighty  that  the  privilege  remain  inviolate 
after  he  has  gone  to  his  grave,  for  his  good  name  is 
left  behind  deprived  of  his  protecting  care."  (Em- 
phasis added.) 

In  the  case  of  Kramer  v.  The  Policy  Holders  Life  Insur- 
ance Ass'n.,  5  Cal.  App.  (2d)  380,  the  court  said  in  this 
connection  that: 

"Our  state  has  proclaimed  its  attitude  in  favor  of 
liberal  construction.  In  the  case  of  McRae  v.  Erick- 
son,  1  Cal.  App.  326,  at  pp.  331-332,  the  court  says: 
'But  to  give  to  the  statute  this  narrow  construction 
would  equally  exclude  from  its  application  many  if 
not  most  of  the  answers  to  questions  usually  put.  and 
properly  and  necessarily  put,  by  competent  physicians 
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to  patients  in  cases  of  this  kind,  in  order  to  enable 
them  to  act  for  their  patients.  This,  we  think,  would 
be  to  defeat  the  obvious  purpose  of  the  act,  which, 
it  is  said,  "is  to  facilitate  and  make  safe  full  and  con- 
fidential disclosure  by  patient  to  physician  of  all  facts, 
circumstances,  and  symptoms,  untrammeled  by  appre- 
hension of  their  subsequent  and  enforced  disclosure 
and  publication  on  the  witness  stand,  to  the  end  that 
the  physician  may  form  a  correct  opinion,  and  be  en- 
abled safely  and  efficaciously  to  treat  his  patient." 
{Will  of  Bruendl,  102  Wis.  47,  78  N.  W.  169.) 
Hence,  it  is  said  in  the  case  cited  *  *  * ;  "The  seal 
placed  on  the  lips  of  the  physician  only  relates  to  'in- 
formation necessary  to  enable  him  to  prescribe  for 
such  patient  as  a  physician.'  "  The  tendency  of  all 
courts  has  been  and  shoidd  be  tozvard  liberal  con- 
struction of  these  words  to  effectuate  the  purpose  of 
the  statute/  " 

In  the  case  of  Turner  v.  Redzvood  Mutual  Life  Ass'n., 

13  Cal.  App.  (2d)  573,  576,  the  court  in  this  connection, 

states  that: 

"In  approaching  the  question  we  must  bear  in  mind 
two  well-settled  rules  of  construction  in  California. 
(1)  That  the  provisions  of  subdivision  four  of  sec- 
tion 1881  of  the  Code  of  Civil  Procedure  shoidd  be 
liberally  construed  in  favor  of  the  patient  {Kramer 
V.  Policy  Holders  etc.  Assn.,  5  Cal.  App.  (2d)  380 
(42  Pac.  (2d)  665) ;  McRae  v.  Erickson,  1  Cal.  App. 
326  (82  Pac.  209)),  and,  (2)  that  as  the  application 
and  insurance  policy  were  both  prepared  by  the  in- 
surance carrier,  and  the  provisions  here  in  question 
are  invoked  to  forfeit  the  policy,  their  terms  should 
be  strictly  construed  against  it.  { Witherow  v.  United 
American  Ins.  Co.,  101  Cal.  App.  334  (281  Pac. 
668).)"    (Emphasis  added.) 
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(d)  After  the  Policy  Was  Issued,  the  "Insured's"  Waiver 
of  Privilege  Was  an  Integral  Part  of,  and  Provision  in, 
the  Policy  for  the  Appellee's  Benefit;  and  Its  Rights  and 
Powers  Thereunder  May  Not  Be  Exercised  and  Enjoyed 
by  it  Concurrently  With  Its  Affirmative  Repudiation 
and  Prayer  for  Cancellation  and  Rescission  Thereof. 

The  "Insured"  in  the  instant  case  executed  a  waiver  in 
"Part  II,"  in  words  and  figures  as  follows: 

"***];  expressly  waive  to  such  extent  as  may 
be  lawful,  on  behalf  of  myself  and  of  any  person  who 
shall  have  or  claim  any  interest  in  any  policy  issued 
hereunder,  all  provisions  of  law  forbidding  any  phy- 
sician or  other  person  who  has  attended  or  examined 
me,  or  who  may  hereafter  attend  or  examine  me, 
from  disclosing  any  knowledge  or  information  which 
he  thereby  acquired,  and  I  authorize  any  such  dis- 
closure."   [II,  406.] 

The  policy  in  suit  made  the  application  a  part  of  the 
contract,  in  words  and  figures  as  follows : 

"This  policy  and  the  application,  a  copy  of  which 
is  attached  to  and  made  a  part  of  this  policy  con- 
stitute the  entire  contract  between  the  parties.  All 
statements  made  by  the  insured  or  in  his  behalf,  in 
the  absence  of  fraud,  shall  be  deemed  representations 
and  not  warranties;  and  no  such  statements  shall  be 
used  in  defense  to  a  claim  unless  contained  in  the 
application  and  unless  a  copy  of  such  application  is 
attached  to  this  policy  when  issued.    *    *    *"    [I,  41.] 
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Appellant,  in  "Part  I"  (the  application)  the  only  docu- 
ment signed  by  him,  agreed  that: 

"*  *  *  This  application,  including  Part  II,  a  copy 
of  which  shall  be  attached  to  the  policy  when  issued, 
shall  become  a  part  of  every  policy  issued  hereon; 
*    *    *"    [I,  44.] 

Accordingly,  therefore,  the  only  valid  waiver  of  privi- 
leged communications  entitling  the  Appellee  to  introduce 
testimony  of  the  "insured's"  attending  physician  with 
respect  to  the  "insured's"  medical  history,  health  and 
physical  condition,  was  a  part  of  the  policy  itself,  and  an 
integral  part  thereof.  After  the  waiver  became  merged 
into  the  contract,  the  insurer's  subsequent  exercise  of  its 
power  to  elicit  information  from  the  insured's  attending 
physicians  with  respect  to  privileged  matter  was  an  exer- 
cise of  a  right  accruing  to  Appellee  under  the  contract. 
It  is  a  well  recognized  rule  that 

"The  insurer  may  not  repudiate  the  policy,  deny 
all  liability,  and  at  the  same  time  be  permitted  to 
stand  on  a  provision  inserted  in  the  policy  for  its 
benefit." 

Grant  v.  Sun  Indemnity  Co.  (1938),  11  Cal.  (2d) 
438,  440. 

and  cases  there  cited. 

Austin  V.  Hallmark  Oil  Co.  (1943),  21  Cal.  (2d) 
718,  727  (5); 

10  Cal.  Jur.,  Sec.  25,  p.  645. 
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(e)  The  Trial  Court  Erred  in  Admitting  the  Testimony  of 
the  Deceased  Insured's  Attending  Physicians  Over  Ap- 
pellant's Objections.  In  the  Absence  o£  Such  Testimony, 
There  Is  No  Evidence  in  Support  o£  the  Judgment. 

The  testimony  of  the  insured's  attending  physicians, 
Dr.  Rosenfeld  and  Dr.  Seech,  admitted  over  Appellant's 
objections,  was  also  error  because  such  evidence  was  hear- 
say insofar,  at  least,  as  the  statements  of  the  "insured"  to 
the  doctors  were  concerned. 

Yorev.  Booth,  110  Cal.  238. 

The  propriety  of  the  application  of  the  rule  of  law 
stated  in  Yore  v.  Booth,  supra,  is  emphasized  in  the  case 
at  bar  for  the  reason  that  in  the  Booth  case,  the  third 
party  beneficiary  was  the  plaintiff  suing,  and  she  was 
merely  the  object  of  the  insured's  bounty  under  a  contract 
of  insurance  which  the  insured  made  with  the  insurance 
company,  while  in  the  case  at  bar,  the  Appellant,  in  his 
own  behalf  and  for  his  own  benefit,  rather  than  the  in- 
sured, entered  into  the  insurance  contract  with  the  Ap- 
pellee insurer. 

In  the  Booth  case  the  court  said,  at  pages  240,  241  : 

"*  *  *  A  person  who  procures  a  policy  upon  his 
own  life,  payable  to  a  designated  beneficiary,  al- 
though he  pays  the  premiums  himself,  and  keeps  the 
policy  in  his  exclusive  possession,  has  no  power  to 
change  the  beneficiary,  unless  the  policy  itself,  or  the 
charter  of  the  insurance  company,  so  provides.  In 
other  words,  it  is  held  that  the  beneficiary  named  in 
the  policy,  although  he  has  parted  with  nothing,  and 
is  simply  the  object  of  another's  bounty,  has  acquired 
a  vested  and  irrevocable  interest  in  the  policy,  which 
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he  may  keep  alive  for  his  own  benefit  by  paying  the 
premiums  or  assessments  if  the  person  who  effected 
the  insurance  fails  or  refuses  to  do  so." 

In  the  Booth  case,  the  defendant,  to  avoid  liability, 
urged  that  the  insured  falsely  answered  questions  in  the 
application  with  respect  to  his  age,  and  offered  evidence 
of  the  insured's  prior  statements  inconsistent  with  the 
answers  in  the  insured's  application.  This  evidence  was 
rejected  on  the  ground  that  it  was  hearsay  and  the  Su- 
preme Court  affirmed  the  judgment  of  the  trial  court  on 
that  ground,  saying  at  pages  241,  242: 

"*  *  *  Any  declarations  of  the  deceased,  not  made 
at  the  time  of  procuring  the  policy,  or  as  part  of  the 
res  gestae,  were  hearsay  and  incompetent.  *  *  *" 
(Emphasis  added.) 

(£)  All  Answers  to  the  Printed  Questions  in  Part  II  of  the 
Application  Are  Written  by  and  in  the  Longhand  of 
the  Medical  Examiner  and  Represent  His  Interpreta- 
tion of  That  Which  He  Considered  the  Material  Por- 
tion of  the  Insured's  Answers  to  the  Medical  Exam- 
iner's Interpretation,  and  in  One  Instance  Admittedly 
Erroneous    Interpretation,    of    the    Printed    Questions. 

The  insured  was  Yiddish,  was  Jewish,  read  Hebrew 
but  didn't  read  English  well.  The  evidence  showed,  the 
court  said,  that  he  didn't  read  documents  but  he  understood 
them  when  they  were  read  to  him,  and  he  always  had  im- 
portant documents  read  to  him.  Lawyers  by  whom  he 
had  been  advised  testified  that,  when  they  did  anything 
for  him,  they  read  the  documents  to  him  or  that  someone 
came  in  and  read  them  to  him  and  then  he  exercised  his 
judgment  predicated  upon  what  he  heard  [I,  359-360]. 
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In  propounding  his  interpretation  of  the  printed  ques- 
tions in  Part  II  to  the  "insured,"  the  medical  examiner 
sat  across  the  desk  from  the  "insured"  facing  him  [I, 
202].  All  answers  written  in  Part  II  were  written  in 
longhand  by  the  medical  examiner  [I,  201].  The  insured 
wrote  nothing  on  Part  II  other  than  his  own  signature  [I, 
201].  After  the  medical  examiner  completed  all  the  ques- 
tions he  turned  the  document  around  and  asked  the  "in- 
sured" to  sign  it  [I,  222]. 

The  medical  examiner  did  not  record  all  of  the  insured's 
answers  or  such  of  the  insured's  answers  as  the  medical 
examiner  thought  were  "immaterial"  [I.  215].  Some  of 
insured's  answers  omitted  in  "Part  11"  were  included  in 
the  medical  examiner's  confidential  report  [I,  214-15,  222]. 
The  medical  examiner  did  not  ask  all  of  the  printed  ques- 
tions in  "Part  11"  correctly,  e.  g.,  subdivision  "B"  of  ques- 
tion 35  indicates  that  the  insured  answered  that  he  had 
never  suffered  from  "insomnia."  The  question  as  printed 
is:  "Have  you  ever  suffered  from:  Insomnia?"  The 
answer  written  by  the  medical  examiner  is:  "No."  The 
"insured"  made  no  such  reply  to  the  question  as  printed. 
Actually,  the  "insured's"  reply  was:  "yes"  to  the  medical 
examiner's  erroneous  interpretation  of  the  question,  viz. : 
in  interpreting  that  printed  question  and  propounding  it 
to  the  "insured,"  the  medical  examiner  asked  the  "insured," 
and  here  we  quote  the  record  testimony  of  the  medical 
examiner : 

*T  asked  him  (meaning  the  insured)  if  he  slept  well. 
He  (meaning  the  insured)  said  'yes.'  That  answer 
would  be  'No'  for  insomnia"  [I,  213]. 


—38— 

The  medical  examiner's  mistake  in  this  respect  is  very 
natural  and  in  no  sense  surprising  in  retrospect  when  con- 
sideration is  given  to  the  form  of  the  printed  question 
which  appears  as  Number  35  in  "Part  11"  to  wit : 


Have  you  ever  suffered  from  : 
35   (Give    details    under    44) 

A. 

Indigestion? 

No. 

B. 

Insomnia? 

N( 

C.  Nervous   strain 
or   depression? 

No. 

D. 

Overwork? 

No. 

E. 

Dizziness    or 
fainting  spells? 

Nc 

F.  Palpitation 
of    heart? 

No. 

G. 

Shortness 
of   breath? 

No. 

H. 

Pain   or  pressure 
in   the    chest? 

No 

It  is  obviously  easy  to  not  read:  "Have  you  ever  suffered 
from:"  (emphasis  added)  before  each  of  the  eight  (8) 
subdivisions  of  the  above  reproduction  of  number  35  of 
"Part  11".  However,  that  is  precisely  the  admission  of 
that  which  the  medical  examiner  did  with  respect  to  sub- 
division "B"  thereof  [I,  213].  Perhaps  the  medical  ex- 
aminer's admission  in  this  regard  was  an  inadvertence 
while  on  the  witness  stand.  If  it  w^s  merely  an  inad- 
vertence, it  demonstrates  how  easily  it  can  be  and  probably 
was  slipped  into  with  respect  to  the  other  seven  subdivi- 
sions. If  it  can  be  so  easily  slipped  into  in  open  court 
when  the  witness's  attention  to  the  matter  is  concentrated 
and  he  is  on  the  alert,  it  is  obvious  that  the  same  inadvert- 
ence is  more  probable  in  the  press  of  routine  office  pro- 
cedure and  expedition. 

In  further  corroboration  of  the  probability  that  the 
medical  examiner  failed  to  read  "Have  you  ever  suffered 
from :"  before  all  of  the  8  subdivisions  of  "35,"  is  the 
striking  coincidence  that  all  the  answers  are  "No,"  which 
is  comprehensible  if  the  medical  examiner  asked  "Do  you 
suffer  from":  or  "do  you  noiv  suffer  from:"  before  each 
of  the  8  subdivisions.    On  the  other  hand,  it  is  incredible 
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that  a  man  64  years  of  age  would  say,  or  believe  it  credible 
to  say,  or  that  Appellee  or  its  medical  examiner  or  its 
medical  director  would  believe  that  during  all  of  his  life 
of  64  years  the  insured  had  never  suffered  from  "indiges- 
tion," "insomnia,"  "nervous  strain  or  depression,"  "over- 
work," "dizziness  or  fainting  spells,"  "palpitation  of 
heart,"  "shortness  of  breath"  or  "pain  or  pressure  in  the 
chest."  It  is  preposterous  that  Appellee  should  have  be- 
lieved or  relied  upon  a  statement  that  any  person  64  years 
old,  who  had  a  history  of  diabetes,  sugar  or  albumen  in 
his  blood  and  previously  rejected  for  insurance,  never  in 
64  years  had  suffered  from  any  of  the  maladies  named. 

Some  parts  of  the  answers  in  "Part  11"  are  not  even 
interpretations  of  answers  of  the  "insured,"  and  on  the 
contrary  represent  answers  furnished  by  the  medical  ex- 
aminer himself.  This  is  demonstrated  in  several  instances, 
e.  g.,  36B  of  "Part  IF'  requests  the  "insured"  to  "give 
reasons,  name  of  practitioner  and  details  under  44"  if  the 
"insured"  had  consulted  or  been  examined  by  a  physician 
or  other  practitioner  within  5  years.  Pursuant  thereto,  the 
medical  examiner  wrote  under  "Special  Information"  at 
44  in  his  own  longhand : 

"Dr.  Maurice  H.  Rosenfeld,  1908  August  1942  Phy- 
sical examination  and  blood  sugar  determination  re- 
port was  normal." 

In  explanation  of  the  source  of  his  information  concern- 
ing and  the  meaning  of  "1908"  in  the  last  quotation  above, 
the  medical  examiner  explained  as  follows  on  his  direct 
examination : 

"Q.  His  (Dr.  Maurice  H.  Rosenfeld)  address, 
1908  Wilshire  Blvd?    A.    Yes. 

Q.  Did  you  just  fail  to  put  in  'Wilshire  Boule- 
vard'?   A.    That's  right.    [1,216.] 


Q.     You  did  not  make  an  error;  you  just  failed  to 
put  in  'Wilshire  Boulevard'?    A.    I  omitted  it,  yes. 
******** 

Q.  The  court  has  suggested  that  the  full  address 
of  the  doctor  was  not  listed  on  your  item  44.  Does 
that  refresh  your  memory  as  to  whether  or  not  Mr. 
Lutz  (the  insured)  said  he  had  consulted  Dr.  Maurice 
H.  Rosenfeld  at  1908  Wilshire  Boulevard?  A.  No, 
that's  the  office  address  of  the  doctor  he  consulted. 

O.  From  whom  did  you  get  the  office  address  of 
Dr.  Maurice  H.  Rosenfeld?  A.  I  knew  it.  That's 
where  his  office  was."    [I,  217.] 

(g)  The  Appellee  Had  Placed  at  Its  Disposal  the  "Exact 
Source"  of  Information  From  Which  It  Could  Have 
Obtained  Full  and  Complete  Information  on  Everything 
It  Now  Claims  Was  Withheld  From,  and  Misrepresented 
to.  It. 

The  "insured"  gave  Appellee  the  name  of  his  attending 
physician,  Dr.  Maurice  H.  Rosenfeld,  whose  testimony, 
introduced  over  Appellant's  objection  in  the  trial  of  this 
case,  demonstrated  that  he  was  thoroughly  conversant 
with  and  readily  disclosed  every  item  of  fact  with  respect 
to  every  item  of  alleged  fraud,  concealment  and  misrepre- 
sentation upon  which  Appellee  relies  and  the  judgment 
is  premised. 

The  insured's  concurrent  waiver  of  privilege  and  express 
authorization  for  the  revelation  to  Appellee  of  all  privi- 
leged communications  by  "any  physician  or  other  person 
who  has  attended  or  examined  me,"  obviously  included 
Dr.  Rosenfeld  and  placed  at  Appellee's  disposal  the  "exact 
source"  of  information  from  which  it  could  have  obtained, 
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and  after  the  "insured's"  death  it  did  obtain,  full  and  com- 
plete information  on  everything  Appellee  now  claims  was 
withheld  from  it. 

The  testimony,  admitted  over  Appellant's  objection,  of 
Dr.  Maurice  H.  Rosenfeld,  the  "insured's"  attending 
physician,  showed  that  if  Appellee  had  inquired  of  Dr. 
Rosenfeld,  under  the  "insured's"  waiver  of  privilege  in 
"Part  II,"  it  would  have  received  and  elicited  from  him 
prior  to  the  issuance  of  the  policy  in  suit,  the  following 
information,  to  wit  (in  the  order  of  the  "insured's"  con- 
sultations with  the  doctor) : 

1.  First  consulted  by  insured  on  January  16,  1937 
[I,  101]  who  complained  of  dizziness,  vertigo  and 
inability  to  get  out  of  bed  [I,  102].  While  the  doctor 
diagnosed  the  condition  as  "probable  slight"  stroke 
which  he  "suspected  as  being  very  mild"  and  found 
some  hardening  of  the  arteries  or  arteriosclerosis  and 
advised  rest  [I,  103],  he  did  not  tell  the  insured  that 
he  had  suffered  or  sustained  a  stroke;  the  insured 
was  told  "that  his  general  condition  was  satisfactory" 
but  that  the  "question  of  a  possible  stroke  had  to  be 
considered  in  view  of  the  symptoms  and  the  eye 
ground  findings"  [I,  134]  made  by  an  eye  specialist, 
Dr.  Stephen  Seech,  with  whom  Dr.  Rosenfeld  com- 
municated directly  [I,  124-125].  The  insured  had 
no  pains  [I,  142]. 

(Over  Appellant's  objection  [I,  156],  Stephen  G. 
Seech,  M.  D.,  specializing  in  ophthalmology  [I,  155] 
with  whom  Dr.  Rosenfeld  communicated  directly 
[I,  124-125],  testified  that  he  was  consulted  by  the 
"insured":  on  January  15,  1937  [I,  155],  complaining 
that  two  days  earlier  he  awakened  with  a  dizzy  head 
and  was  nauseated  [I,  156].) 


2.  On  January  19,  1937,  Dr.  Rosenfeld  saw  the 
"insured"  again  and  the  treatment  was  discussed. 
That  was  the  last  time  Dr.  Rosenfeld  saw  the  insured 
for  a  number  of  years  [I,  135]. 

3.  On  June  1,  1942,  over  5  years  after  the  last 
previous  consultation.  Dr.  Rosenfeld  next  saw  [I, 
135]  and  examined  [I,  105]  the  "insured"  at  which 
time  he  gave  the  "insured"  a  complete  physical  ex- 
amination, made  an  electrocardiographic  study  and 
further  study  of  the  "insured's"  blood,  blood  sugar, 
blood  count  and  urinalysis.  The  doctor  found  the 
"insured"  had  an  elevated  abnormal  blood  sugar; 
blood  pressure  slightly  elevated;  a  mild  coronary 
ischemia  [I,  105]  which  "is  transitory"  [I,  106]  while 
the  "probable"  narrowing  of  the  coronary  arteries  is 
chronic  and  "probably"  progressive.  The  diagnosis 
was  "probably"  angina  pectoris  "probably"  due  to  the 
coronary  artery  narrowing.  The  "insured"  was  ad- 
vised to  curtail  activities,  reduce  weight  by  diet,  "to 
improve  this  potential  diabetic  condition"  and  was 
given  nitroglycerine,  (sometimes  prescribed  for  high 
blood  pressure)  [I,  135],  for  relief  of  pain  [I,  106 
&  137],  which  the  "insured"  for  the  first  time  com- 
plained of  getting  around  his  heart  [I,  142]  and 
which  the  "insured"  thought  were  "gas"  pains  [I, 
136].  The  doctor's  "suspicions"  were  that  the  "in- 
sured" had  "mild"  angina  pectoris.  The  symptoms 
"were  very  mild"  [I,  136].  The  diagnosis  of  angina 
pectoris  was  "suspected"  [I,  107],  but  it  was  Dr. 
Rosenfeld's  policy,  when  he  found  a  condition  in- 
volving a  suspicion  of  heart  infirmity,  not  to  make 
any  statements  which  would  make  the  patient  unduly 
apprehensive  [I,  119,  135].  The  "insured"  was  also 
told  about  his  "potential  diabetic  condition"  [I.  107]. 

4.  On  June  3,  1942,  Dr.  Rosenfeld  advised  the  "in- 
sured" that  there  was  some  abnormality  in  the  cardio- 


gram,  not  seen  in  the  previous  studies,  which  indi- 
cated that  the  pains  of  which  the  insured  complained 
were  due  to  his  heart  and  "suggested"  angina  pectoris 
[I,  111  J.  In  his  testimony  Dr.  Rosenfeld  said  he 
found  excessive  sugar  in  the  insured's  blood  on  "one" 
occasion  which  he  identified  as  this  occasion,  i.  e., 
June  3,  1942,  [I,  145]  although  he  previously  testified 
he  found  on  June  1,  1942,  that  the  insured  had  an 
elevated  abnormal  blood  sugar  [I,  105]. 

5.  On  June  5,  1942,  the  "insured"  had  no  com- 
plaints [I,  107].  The  doctor  made  no  examinations 
[I,  137]. 

6.  On  June  12,  1942,  the  "insured"  said  he  had 
been  feeling  better  than  he  had  on  the  previous  visits. 
He  did  not  complain  of  pain,  pressure  in  the  chest 
or  dizziness  [I,  137]. 

7.  On  July  6,  1942,  the  "insured"  stated  he  was 
feeling  very  much  better;  he  said  he  was  much  im- 
proved [I,  138]  and  had  no  complaints  [I,  115]. 
While  the  doctor  "suspected  the  possibility  of  an 
acute  coronary  occlusion"  and  continued  to  believe 
that  the  "insured"  had  arteriosclerosis  and  angina 
pectoris  [I,  116],  nevertheless,  he  did  not  tell  the 
"insured"  what  his  diagnosis  and  conclusions  were 
[I,  117].  The  doctor  testified  that  said  diagnosis 
and  conclusions  were  "just  for  my  own  informa- 
tion and  a  follow  up  for  further  diagnostic  evi- 
dence" [I,  117].  The  electrocardiograms  taken  on 
this  date  showed  definite  improvement  and  the  doc- 
tor so  advised  the  "insured"  and  recommended  a 
"little  vacation"   [I,  139]. 

8.  On  August  7,  1942,  the  "insured"  had  no 
complaints  and  no  pains  [I,  140].  The  doctor 
made  a  blood  sugar  test,  found  it  to  be  normal,  and 
so  advised  the   "insured"    [I,    140].     The  examina- 
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tion  and  discussion  that  day  "was  primarily  refer- 
able to  the  patient's  diabetic  problem"  and  the  doctor 
told  the  "insured"  "that  his  blood  sugar  was  essen- 
tially normal"  [I,  118].  Having  in  mind  the  "in- 
sured's" age,  64,  it  was  the  doctor's  opinion  that  the 
"insured"  was  in  a  good  state  of  health  "except  for 
the  pains  and  slight  electrocardiograph  changes"  [I, 
140]. 

9.  On  August  11,  1942,  the  last  time  the  doctor 
saw  the  insured  before  November  16,  1942,  when  the 
latter  signed  the  application  [I,  144],  the  "insured" 
had  no  complaints ;  he  was  re-examined  and  another 
electrocardiogram  was  taken.  The  doctor  advised 
that  although  his  suspicion  was  the  same,  neverthe- 
less "there  was  no  increase  in  impairment  noticed" 
[I,  118].  The  overall  picture  was  that  the  "in- 
sured" was  improving;  he  was  better.  From  June  5, 
1942,  to  August  11,  1942,  he  had  improved  [I,  141]. 
His  blood  pressure  [I,  144]  and  blood  sugar  were 
normal  [I,  145].  He  was  recovered  from  the  pain 
[I,  150].  The  appearance  of  the  "insured"  was  that 
of  a  normal  appearing  man  in  every  way  [I,  144]. 

On  April  7.  1944,  or  19  months  later.  Dr.  Rosenfeld  in 
his  office  next  [I,  143],  and  for  the  last  time,  saw  the 
"insured"  before  his  fatal  illness  [I,  144].  Dr.  Rosen- 
feld did  not  see  [I,  143]  nor  prescribe  any  medicine  for 
[I,  144]  the  "insured"  from  August  11,  1942  to  April  7, 
1944  [I,  143-144]. 

Dr.  Rosenfeld  further  testified  that  the  insured  died  of 
"an  accute  attack  of  coronary  thrombosis"  [I,  119],  which 
probably  occurred  several  hours  before  his  death  [I,  143], 
but  was  sent  to  the  hospital  for  an  acute  duodenal  ulcer, 
/.  c,  ulcer  of  the  stomach  [I,  120].  In  all  of  the  doctor's 
examinations,  there  were  no  symptoms  which  could  be  as- 
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cribed  to  coronary  thrombosis  [I,  144].  Normal,  healthy 
appearing-  people  suffer  from  fatal  attacks  of  coronary 
thrombosis  without  any  previous  symptoms  and  Dr. 
Rosenfeld  could  not  determine  in  August,  1942,  from  any 
examination  that  he  could  or  did  make  as  a  heart  specialist, 
whether  or  not  the  insured  had  coronary  thrombosis  [I, 
143]. 

It  is  possible  for  a  person  to  have  mild  angina  pectoris 
and  thereafter  effect  a  complete  recovery.  Many  times 
a  person  will  have  all  the  symptoms  of  mild  angina  and, 
over  a  period  of  time  and  treatment,  can  completely  re- 
cover [I,  149]. 

While,  over  Appellant's  objection  [I,  122-123],  Dr. 
Rosenfeld  stated  that  it  was  his  "belief"  that  the  "in- 
sured" had  arteriosclerosis  and  angina  pectoris  during  the 
39  day  period  between  Nov.  1,  1942  and  Dec.  9,  1942 
[I,  122-123],  nevertheless,  he  did  not  see  the  "insured" 
or  prescribe  any  medicine  for  him  during  the  over  19- 
months  period  between  August  11,  1942  to  April  7,  1944 
[I,  143-144]  and  this  evidence  of  Dr.  Rosenfeld  with  ref- 
erence to  said  39  day  period  should  have  been,  and  the 
trial  court  thought  that  it  was,  excluded  as  is  demonstrated 
in  the  court's  opinion  where  Judge  Jenney,  speaking  of 
the  evidence  elicited  from  Dr.  Rosenfeld,  said: 

"The  testimony  limits  the  information  obtained 
by  Dr.  Rosenfeld  from  the  deceased  to  that  period 
of  time  prior  to  November  16,  1942"  [I,  355]. 

Dr.  Rosenfeld  testified  that  during  the  months  of  No- 
vember and  December,  1942,  and  Jannary,  1943,  his  office 
address  was  1908  Wilshire  Boulevard;  telephone  number 
was  Exposition  1369;  his  bookkeeper's  name  was  Miss 
Byington  [I,  146]  and  that  during  that  period  he  did  not 
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[I,  148]  receive  any  letters  or  communications  from  Ap- 
pellee, New  England  Mutual  Life  Insurance  Company  of 
Boston,  a  corporation,  with  reference  to  the  health,  con- 
dition or  treatment  of  the  "insured"  [I,  147-148]  but  that 
shortly  after  the  "insured's"  death,  i.  e.,  subsequent  to 
May  28,  1944,  Dr.  Rosenfeld  received  a  form  from  Ap- 
pellee to  fill  out  [I,  148]. 

Dr.  Rosenfeld  thought  he  was  in  his  own  office  [I, 
151]  when  he  filled  out  the  certificate  of  death  [Ex. 
C]  which  certified  that  the  insured's  cause  of  death  was 
"acute  coronary  thrombosis"  of  only  one  day's  duration; 
"angina  pectoris"  of  a  duration  of  "1  yr  +"  and  duodenal 
ulcer  of  a  duration  of  "2  Mo.  -f "  [II,  420]. 

The  "insured's"  complaint  of  "gas"  pains  had  nothing 
to  do  with  "indigestion".  There  is  no  evidence  in  the  rec- 
ord that  the  "insured"  suffered  from  "indigestion".  Dr. 
Rosenfeld  explained  (emphasis  added)  that  when  a  "gas" 
pain  "occurs  on  effort  or  on  emotion,  it  becomes  obvious 
that  the  stomach  is  not  the  thing  at  fault,  but  the  heart. 
However,  most  patients  who  complain  of  pain  or  a  pecu- 
liar sensation  that  is  hard  for  them  to  describe,  and  they 
usually  say  it  is  gas  pains  primarily  because  of  belch- 
ing, and  they  say,  T  feel  badly.'  This  is  a  very  common 
fallacy  and  the  differential  point  is  that  gas  pains  usually 
are  associated  in  close  relation  to  the  intake  of  food, 
while  the  gas  pain  as  caused  by  heart  disease  is  related 
to  emotion  and  strain"  [I,  126]. 

While  the  "insured"  complained  of  pain  on  June  1, 
1942  [I,  142],  which  Dr.  Rosenfeld  said  was  due  to  the 


heart  [I,  107]  and  not  the  stomach  [I,  126],  which  the 
"insured"  considered  a  "gas"  pain  [I,  136],  nevertheless 
the  fact  remains  that  the  "insured"  never  had  any  condi- 
tion vv^hich  was  diagnosed  as  "indigestion"  or  "palpita- 
tion of  the  heart.'  Unless  pain  in  the  "heart"  is  synono- 
mous  with  pain  in  the  "chest,"  the  "insured"  never  had 
any  pain  in  the  chest  and  certainly  he  had  no  condition 
diagnosed  as  pain  or  pressure  in  the  "chest." 

The  appellee  was  in  possession  of  facts  which  put  it  on 
notice  and  inquiry  and  which,  if  pursued,  would  have  given 
it  actual  knowledge  and  full  and  complete  information  con- 
cerning everything  it  now  claims  was  withheld  from  and 
misrepresented  to  it.  Its  failure  to  niake  such  inquiry, 
when  it  could  Imve  conveniently  done  so,  constitutes  notice 
of  that  which  the  inquiry  woidd  liavc  disclosed,  and  this 
constitutes  a  zvaiver  of  all  right  to  complain  that  such  in- 
formation zvas  withheld  from  or  misrepresented  to  it. 

An  insurance  company  may  be  charged  with  knowledge 
of  facts  which  it  ought  to  have  known. 

Columbian  Nat.  Life  Ins.  Co.  v.  Rodger s,  116  F. 
(2d)  705,  citing 

Supreme  Lodge  K.  P.  v.  Kalinski,  163  U.  S.  289, 
41  L.  Ed.  163. 

In  the  Columbian  National  Life  Insurance  Co.  case, 
sup^-a,  the  beneficiary  brought  the  action  on  a  $10,000 
policy  issued  by  the  defendant  insurance  company  on  Feb. 
5,  1935,  where  the  insured  died  less  than  6  months  later, 
on  August  4,  1935.     The  defendant  insurer  claimed  that 
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the  insured  made  false  and  fraudulent  representations  in 
his  application  in  response  to  questions  as  to  whether  he 
had  ever  been  declined  insurance.    The  evidence  showed: 

1.  The  insured  had  previously  applied  to  and  was  de- 
clined insurance  by  John  Hancock  Mutual  Life  Ins. 
Co.; 

2.  After  the  John  Hancock  Co.  declined  the  issuance 
of  a  policy,  information  that  it  had  the  insured's 
application,  and  some  other  company  has  created  a 
record  against  him,  was  given  to  members  of  the 
Medical  Information  Bureau  ("MIB")  without  stat- 
ing whether  John  Hancock  Co.  had  issued  or  de- 
clined to  issue  a  policy; 

3.  The  above  MIB  information  was  in  defendant's 
possession  and  before  its  proper  agents  when  it  is- 
sued the  policy  after  previously  having  notified  its 
agent  that  its  delay  on  the  application  was  because 
it  was  investigating  Applicant's  previous  insurance 
record. 

4.  There  was  no  evidence  as  to  the  investigation  the 
defendant  made  but  it  was  established  that  defend- 
ant made  no  investigation  of  John  Hancock  Co. 
which  latter  company  imparted  no  information  to  the 
defendant  prior  to  the  latter's  issuance  of  the  policy 
in  suit. 

The  court  held  that  the  defendant  was  put  upon  inquiry 
by  information  before  it  when  it  issued  the  policy  and 
was  estopped  to  assert  that  it  was  without  knowledge  con- 
cerning the  facts  involved  in  the  previous  unsuccessful 
application  to  obtain  insurance. 

Keeping  in  mind  the  fact  that  in  the  instant  case  the 
contract  was  between  the  Appellee  insurer  and  the  as- 
sured Appellant,  and  not  with  the  latter's  father,  the  so- 
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called  "insured,"  the  following  sections  of  the  Insurance 
Code  demonstrate  the  impropriety  of  permitting  the  in- 
surer to  complain  of  the  third  party's  (the  "insured's") 
alleged  concealment  or  misrepresentation: 

Presumed  Knowledge, 

"Each  party  to  a  contract  of  insurance  is  bound  to 
know: 

(a)  All  the  general  causes  which  are  open  to  his 
inquiry  equally  with  that  of  the  other,  and  which 
may  affect  either  the  political  or  material  perils 
contemplated. 

(b)  All  the  general  usages  of  trade." 

335  California  Insurance  Code. 

Waiver  of  Right  to  Information. 

"The  right  to  information  of  material  facts  may 

be  waived     *     *     *     ^y  neglect  to  make  inquiries  as 

to  such   facts,   where  they  are  distinctly   implied   in 

other  facts  of  which  information  is  communicated." 

336  California  Insurance  Code. 

Matters  Not  Required  to  be  Disclosed  Except 
Upon  Inquiry. 

"Neither  party  to  a  contract  of  insurance  is  bound 
to  communicate  information  of  the  matters  follow- 
ing, except  in  answer  to  the  inquiries  of  the  other : 

1.  Those  which  the  other  knows. 

2.  Those  which,  in  the  exercise  of  ordinary  care, 
the  other  ought  to  know,  and  of  which  the  party 
has  no  reason  to  suppose  him  ignorant. 

3.  Those  of  which  the  other  waives  communica- 
tion. 

4     *    *    * 

5_    *    *    * 
333  California  Insurance  Code. 


—so- 
Paraphrasing  the  above  Insurance  Code  sections: 

The  Appellee  insurer  is  bound  to  know  the  matters 
which  "are  open  to"  Appellee's  "inquiry  equally  with  that 
of  the"  Appellant.     (335  Insurance  Code.) 

Appellee's  right  to  information  of  material  facts  were 
waived  by  its  neglect  to  make  inquiries  with  respect  there- 
to until  after  the  loss  occurred  where  such  facts  were 
distinctly  implied  in  other  facts  communicated  to  Appellee 
with  reference  to  diabetes,  previous  application  for  insur- 
ance rejected,  consultation  with  heart  specialist  whose 
name  was  given  together  with  express  waiver  of  privilege 
and  authorization  for  full  disclosure  (336  Insurance 
Code). 

Appellant,  even  if  he  ivere  conversant  therewith,  is  under 
no  duty  to  communicate  information  to  Appellee  with  re- 
spect to  matters  which  Appellee,  in  the  exercise  of  ordi- 
nary care,  ought  to  know,  in  the  absence  of  Appellee's 
direct  inquiry  of  Appellant  with  respect  thereto  (333  In- 
surance Code). 

Required  Disclosures. 
"Each  party  to  a  contract  of  insurance  shall  com- 
municate to  the  other,  in  good  faith,  all  facts  within 
his  knowledge  which  are  or  which  he  believes  to  be 
material  to  the  contract  and  as  to  which  he  makes  no 
warranty,  and  which  the  other  has  not  the  means  of 
ascertaining."     (Emphasis  added.) 

332  California  Insurance  Code. 

Paraphrasing  the  above  quoted  Section  332,  Appellant 
was  under  a  duty  to  communicate  to  Appellee  all  facts 
within  Appellants  knowledge  which  Appellee  did  not  have 
"the  means  of.  ascertaining."     Clearly,  the  Appellee  had 
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"the  means  of  ascertaining"  from  Dr.  Rosenfeld  all  of 
the  facts  and  information  which  it  now  claims  was  mis- 
represented to  or  withheld  from  it,  and  there  is  no  allega- 
tion or  finding  that  such  information  was  ivithin  Appel- 
lant's knowledge. 

In  the  Cohtmbian  National  Life  Insurance  Co.  case,  the 
beneficiary  was  suing  on  a  contract  between  the  insurer 
and  the  "insured"  and  as  to  which  the  plaintiff  was  only  a 
third  party  beneficiary.  In  the  case  at  bar,  Appellant  is 
suing  on  his  own  contract. 

The  case  of  Turner  v.  Redzvood  Mutual  Life  Ass'n,  13 
Cal.  App.  (2d)  573  (hearing  denied  June  26,  1936),  ap- 
proved the  doctrine  of  waiver  and  estoppel  applicable  in 
the  case  at  bar.  The  insurance  company  in  the  Turner 
case,  in  the  language  of  the  decision  (p.  575)  : 

"*  *  *  sought  to  relieve  defendant  from  lia- 
bility under  its  policy  because  of  alleged  fraud  on 
the  part  of  the  insured  in  making  untrue  answers 
in  her  application  for  the  policy  and  in  an  application 
for  its  reinstatement  made  July  10,  1934.  Defend- 
ant asserts  that  Mrs.  Turner  had  suffered  from 
twenty-three  ailments  during  the  period  between 
October  18,  1925,  three  years  prior  to  the  date  of 
the  application,  and  the  date  of  her  death,  and  that 
these  were  concealed  from  defendant  constituting 
fraud  on  her- part  voiding  the  insurance.  It  sought 
to  support  this  defense  by  the  evidence  of  the  physi- 
cians who  had  attended  Mrs.  Turner.  The  trial  court 
excluded  the  evidence  of  these  witnesses  under  the 
provisions  of  subdivision  four  of  Section  1881  of  the 
Code  of  Civil  Procedure.  Defendant  maintains  that 
the  provisions  of  this  section  were  waived  by  Mrs. 
Turner  by  the  quoted  paragraph  in  her  application 
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for  insurance  and  that  the  testimony  of  the  physi- 
cians who  had  treated  her  was  therefore  admissible." 
(Emphasis  added.) 

On  page  578  of  the  Turner  case,  the  court  said: 

"She  gave  the  names  of  her  attending  physicians 
and  defendant  could  have  ascertained  the  exact  nature 
of  her  illness  and  treatment  had  it  sought  that  infor- 
ination  before  it  issued  its  policy.  There  is  nothing 
to  show  that  the  operation  was  not  a  complete  success 
and  that  she  had  not  'fully  recovered'  from  that  ill- 
ness as  stated  in  the  application."     (Emphasis  added.) 

There,  as  here,  the  information  which  the  insurance 
company  claimed  w^as  withheld  from  it  could  have  been  ob- 
tained from  the  doctors  whose  names  were  listed  on  the 
application.  In  holding  that  the  insurance  company  had 
waived  any  misstatement  in  the  application  and  was 
estopped  from  asserting  the  purported  fraud,  the  court 
said  on  page  578: 

"Defendant  Imd  placed  at  its  disposal  the  exact 
source  from  which  it  could  obtain  the  information 
which  it  now  maintains  zvas  w-ithheld  from  it.  It  did 
not  choose  to  make  any  inquiry  but  issued  its  policy 
with  extreme  pi'omptness,  to  say  the  least,  and  ac- 
cepted deceased's  money  for  six  years,  during  all  of 
which  time  defendant  led  her  to  believe  she  had  a 
valid  and  enforceable  policy  of  insurance  on  her  life. 
Under  such  circumstances  defendant  should  not  be 
permitted  to  come  into  court  after  death  had  sealed 
the  insured's  lips  and  prevented  her  from  explaining, 
if  she  could,  why  she  did  not  mention  an  operation  in 
1926,  when  she  did  mention  an  illness  and  treatment 
by  physicians  which,  we  conclude  from  the  evidence 
and  proffer  of  proof  occurred  at  the  same  time  as  the 
operation.     The  illness  and  some  treatment,  though 
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not  the  correct  organ  involved,  were  disclosed,  and 
only  the  fact  of  an  operation  to  effect  a  cure  was 
withheld.  As  defettdant  made  no  investigation  zvhen 
it  should  and  could  have,  and  as  it  issued  its  policy 
of  insurance,  accepted  Mrs.  Turner's  money  for  six 
years  and  lulled  her  into  the  secure  belief  that  she 
had  a  valid  policy  of  life  insurance,  it  must  be  held 
that  it  waived  the  misstatement  in  the  application  and 
is  now  estopped  from  asserting  the  purported  fraud." 
(Emphasis  added.) 

In  Columbian  Nat'l  Life  Ins.  Co.  v.  Rodgers,  116  F. 
(2d)  705,  707,  the  court  said  in  this  connection: 

"An  insurance  company  may  be  charged  with 
knowledge  of  facts  which  it  ought  to  have  known. 
See,  Supreme  Lodge  K.  P.  v.  Kalinski,  163  U.  S. 
289,  16  S.  Ct.  1047,  41  L.  Ed.  163.  Knowledge 
which  is  sufficient  to  lead  a  prudent  person  to  in- 
quire about  the  matter,  when  it  could  have  been 
ascertained  conveniently,  constitutes  notice  of  what- 
ever the  inquiry  would  have  disclosed." 

(h)  There  Was  No  Fraud  or  Concealment, 

Appellee  claims,  and  the  trial  court,  by  finding  XI, 
found  [I,  52-53],  that  the  insured  concealed  from  it  in- 
formation to  the  effect  that 

Within  5  years  the  insured  on  numerous  occasions 
other  than  in  August,  1942,  had  consulted  and  been 
examined  by  physicians,  had  electrocardiograms 
taken,  medicine  prescribed  to  relieve  heart  pains,  re- 
ceived treatment  for  and  been  told  by  his  physician 
that  he  had  angina  pectoris  and  should  curtail  his  ac- 
tivities, 

by  the  insured's  response,  in  the  medical  examiner's  long- 
hand under  item  44,  to  the  direction  in  item  36  B  to  "give 
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reasons,  name  of  practitioner  and  details  under  44"  if  the 
"insured"  had  consulted  or  been  examined  by  a  physician 
or  other  practitioner  within  5  years  [I,  44],  to  wit: 

"Dr.  Maurice  H.  Rosenfeld  1908  August  1942 
physical  examination  and  blood  sugar  determination 
report  was  normal."     [II,  406;  I,  44.] 

This  criticism  is  wholly  unwarranted,  and  there  is  no 
support  in  law  or  fact  for  such  a  finding  for  the  reason 
that  question  36A  (answer  in  quotation),  viz: 

36     A     Have  you  consulted  or  been  examined  by,  a  phy- 
sician   or    other    practitioner    within    5    years? 
"Yes" 
B     If  so,  give  reasons,  name  of  practitioner  and  de- 
tails under  44 

and  particularly  subdivision  "B"  thereof  by  a  proper  in- 
terpretation, and  we  don't  know  how  the  medical  examiner 
read  or  interpreted  it  to  the  insured,  does  not  request : 

(1)  That  the  insured  state  all  reasons  which  may  have 
prompted  all  consultations  or  examinations  by  all  phy- 
sicians or  other  practitioners  over  the  whole  5  year  period ; 
or 

(2)  That  the  insured  specify  how  many  times  in  the 
then  last  5  years  he  had  consulted  or  been  examined  by  a 
physician  or  other  practitioner;  or 

(3)  That  the  insured  specify  all  or  any  diagnoses  made 
and  all  or  any  treatments  received  over  the  whole  5  year 
period  or  any  part  thereof;  or 

(4)  That  the  insured  specify  whether  electrocardio- 
grams were  taken  or  how  many  were  taken  over  the  5 
year  period;  or 
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(5)  That  the  insured  name  all  physicians  and  other 
practitioners  whom  he  consulted  or  by  whom  he  was  ex- 
amined; or 

(6)  That  the  insured  explain  all  or  any  prognoses 
made,  recommendations  offered,  prescriptions  written  or 
medicines  prescribed;  or 

(7)  That  the  insured  elaborate  all  or  any  symptoms, 
pains,  or  anxieties  that  had  prompted  each  or  every  con- 
sultation with  or  examination  by  each  or  every  physician 
or  practitioner  whom  he  had  consulted  or  been  examined 
by  during  the  entire  5  year  period. 

It  is  Appellant's  position  that  question  36,  as  properly 
interpreted,  was  correctly  answered  without  concealment 
either  in  fact  or  legal  contemplation  when  the  medical 
examiner  in  his  own  longhand  wrote: 

(1)  The  word  "yes"  in  response  to  subdivision  ques- 
tion "A"  thereof,  to  wit:  "Have  you  consulted  or  been 
examined  by  a  physician  or  other  practitioner  within  5 
years?";  and 

(2)  In  response  to  the  subdivision  "B"  direction  therein 
("If  so,  give  reasons,  name  of  practitioner  and  details 
under  44"),  the  following: 

44     Special  Information: 

"36.  Dr.  Maurice  H.  Rosenfeld— 1908— August— 
1942 — Physical  Examination  &  blood  sugar  De- 
termination— report  was  normal" 

The  space  provided  in  44  for  explanation  or  "Special 
Information"  is  so  small  [I.  44]  as  to  indicate  that  no  com- 
plete 5  year  medical  and  diagnostic  history  is  contemplated. 
Furthermore,  the  above  quoted  "Special  Information"  at 
44,  as  written  by  the  medical  examiner,  bears  the  interpre- 
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tation  (by  reason  of  the  unintelligibility,  uncertainty  and 
ambiguity  of  the  phrase  "1908  August  1942")  :  that  the 
"insured"  had  consulted  and  been  examined  by  Dr.  Rosen- 
feld  over  the  period  of  from  1908  to  August  1942,  and 
not  merely  on  one  occasion  in  August,  1942,  as  it  is  con- 
strued in  finding  XI  [I,  52-53]. 

The  Appellee  was  well  aware  of  the  fact  that  its  "Part 
11"  and  particularly  question  36  "B"  therein,  did  not  re- 
quest the  "insured"  to  furnish,  and  that  he  had  not  fur- 
nished, as  "Special  Information"  under  44,  all  "reasons" 
for,  or  all  "details"  of,  the  insured's  consultation  with  or 
examination  by  Dr.  Rosenfeld.  This  is  demonstrated  by 
Appellee's  letter  [II,  432]  in  explanation  of  telegram  [II, 
427]  dated  Dec.  1,  1942,  advising  that  the  issuance  of  the 
policy  in  suit  was  approved  but  that  Appellee  was  unable 
to  consider  two  additional  policies  requested  aggregating 
an  additional  $13,000  on  the  life  of  the  "insured"  "with- 
out a  complete  detailed  statement  from  Dr.  Rosenfeld  and 
Dr.  Lisner"  (emphasis  added),  and  that  Appellee  would 
like,  to  further  quote  Appellee's  said  letter,  "fidl  details" 
( emphasis  added )  as  to : 

(a)  "Why  were  the  doctors  consulted?" 

(b)  "What  were  the  symptoms?" 

(c)  "What  were  the  findings?" 

(d)  "What  treatment  or  advice  was  given?" 

(e)  "What  were  the  results?"  [II,  432.] 

Obviously  Appellee  was  not  only  "on  notice"  but  also  "on 
inquiry".  Nevertheless,  Appellee  claims  that  it  was  misled 
by,  and  there  was  fraud  in,  the  "insured's"  "No"  answer 
to  4  interrogatories  in  35,  relative  to: 

"A     Indigestion?" 

"E     Dizziness  or  fainting  spells?" 

"F     Palpitation  of  heart?" 

"H     Pain  or  pressure  in  the  chest?" 
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Appellee  was  not  misled  by  any  of  the  "No"  answers  to 
any  of  the  above  mentioned  4  interrog-atories  in  35.  The 
only  one  of  those  "No"  answers  which  could  possibly  be 
considered  incorrect  is  the  one  in  response  to  subdivision 
"E"  with  reference  to 

"Di::;ciness  or  fainting  spells?" 

This  question  in  'Tart  IT"  appears  immediately  below 
the  inquiry  with  reference  to  "Insomnia?"  [II,  406]  which 
the  medical  examiner  clearly  misinterpreted  and  errone- 
ously propounded  to  the  "insured"  by  failing  to  ask  the 
"insured"  if  he  had  "ever"  suffered  from  insomnia,  as  the 
printed  question  technically  appears,  and  actually  the 
medical  examiner  asked  the  "insured": 

"Do  you  sleep  well?"  [I,  213]. 

The  "insured"  answered  "yes"  [I,  213]  and  the  medical 
examiner,  on  the  witness  stand  in  open  court  still  obtuse 
to  the  significance  of  the  printed  question,  interpreted  the 
answer  of  the  "insured"  as  follows; 

"That  answer  would  be  'No'  for  insomnia"  [I,  213]. 

While  the  medical  examiner  claims  to  have  asked  the 
"insured"  whether  he  ever  suffered  from  dizziness  or  faint- 
ing spells,  it  is  obvious  from  the  medical  examiner's  treat- 
ment of  the  inquiry  with  reference  to  insomnia  (which  in 
35  of  Part  II  appears  immediately  before  and  above),  that 
the  question  probably  and  undoubtedly  propounded  to  the 
"insured"  in  this  connection  was; 

"Do  you  suffer  from  dizziness  or  fainting  spells?" 

meaning  do  you  nozv  or  currently  suffer  from  dizziness  or 
fainting  spells? 

While  it  is  true  that  on  January  15,  1937  [I,  155],  over 
5  years  prior  to  (November  16,  1942)  the  date  on  which 
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said  "Part  11"  was  signed  by  the  "insured",  he  did  com- 
plain of  dizziness  to  the  eye  specialist,  Dr.  Seech  [I,  156], 
and  the  next  day  with  respect  to  the  same  complaint  con- 
sulted Dr.  Rosenfeld  [I,  102],  on  May  21,  1938,  the  find- 
ings of  Dr.  Seech  with  respect  to  the  same  complaint  were 
negative  [I,  162].  That  is  all  the  evidence  with  respect  to 
dizziness  except  that  there  is  no  evidence  that  the  "in- 
sured" ever  complained  of  dizziness  again  and  there  is  sub- 
stantial affirmative  evidence  that  he  tiever  again  so  coin- 
plained  [I,  118,  137,  140]. 

"^.     Indigestion?" 

There  is  not  any  evidence  in  the  record  that  the  "in- 
sured" ever  suffered  from  "indigestion".  Dr.  Rosenfeld 
explained  [I,  126]  that  the  so  called  "gas"  pains  with  which 
the  insured  suffered  were  due  to  the  heart;  "the  stomach 
is  not  the  thing  at  fault". 

'"F.     Palpitation  of  the  heart?" 

While  the  "insured"  complained  of  heart  pains,  he  never 
complained  of  "palpitation  of  the  heart"  and  Dr.  Rosen- 
f eld's  only  diagnosis  in  this  connection  was  "probably" 
angina  pectoris  "probably"  due  to  the  coronary  artery  nar- 
rowing [I,  106].  There  is  no  evidence  that  the  "insured" 
ever  suffered  from  palpitation  of  the  heart.  Finding  IX 
[I,  52]  is  ambiguous  as  to  this. 

"H.     Pain  or  pressure  in  the  chest?" 

The  "heart"  is  to  be  distinguished  from  the  "chest".  The 
"insured"  did  complain  of  pain  in  the  region  of  his  heart 
which  on  June  1,  1942,  he  thought  were  "gas"  pains  [I, 
136]  until  Dr.  Rosenfeld  on  that  day  explained  that  the 
pains  were  in,  and  due  to,  the  heart  itself  rather  than 
"gas"  and  that  a  diagnosis  of  angina  pectoris  was  "sus- 
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pected"  [I,  107].  Thereafter  the  pains  disappeared  [I, 
107,  118,  137,  115,  140]  which  the  doctor  attributed  to 
the  "insured's"  restriction  of  activity  rather  than  to  the 
nitroglycerine  [I,  137]  which  is  also  prescribed  for  high 
blood  pressure  [I,  135]. 

Unless  the  terms  "heart"  and  "chest"  are  synonymous 
and  interchangeable,  the  "insured"  nez^er  had  any  pain  in 
the  chest  and  certainly  he  had  no  condition  diagnosed  as 
"pressure"  in  the  chest. 

In  Lyon  v.  United  Moderns,  148  Cal.  470,  the  Supreme 
Court  said  in  this  connection: 

"It  must  be  recognized  that  the  rule  applicable  in 
the  construction  of  insurance  contracts  of  constru- 
ing the  contract  in  favor  of  the  assured  and  against 
the  insurer,  where  it  is  reasonably  susceptible  of  such 
construction,  is  applicable  in  such  cases,  'where  an  in- 
surance company  or  association  seeks  to  avoid  a  policy 
or  certificate  of  membership  on  the  ground  of  falsity 
in  an  answer  to  a  question  which  is  by  the  terms  of 
the  contract  made  material,  the  court  will  construe  the 
question  atid  answer  strictly  as  against  the  company, 
and  liberally  zvith  reference  to  the  insured,'  and,  '// 
any  construction  can  reasonably  be  put  on  the  ques- 
tion and  the  answer  such  as  will  avoid  a  forfeiture  of 
the  policy  on  the  ground  of  falsity  of  the  answer,  that 
construction  will  be  given,  and  the  policy  zmll  be  sus- 
tained.' (Newton  v.  Southwestern  Mut.  Life  Assn., 
116  Iowa,  311,  (90  N.  W.  73).''     (Italics  supplied.) 

Furthermore,  if  the  medical  examiner  asked  the  "in- 
sured" :  "Do  you  have",  rather  than  "Have  you  ever  suf- 
fered from",  pain  or  pressure  in  the  chest,  as  the  medical 
examiner  undeniably  and  erroneously  did  with  respect  to 
the  inquiry  regarding  "insomnia",  it  is  obvious  that  the 
answer  of  the  "insured"  was  correct.     Cooley's  Briefs  on 


the  Law  of  Insurance  (Vol.  3,  p.  2594)   is  quoted  with 
approval  in  Lyon  v.  United  Moderns,  supra,  as  follows: 

"From  an  examination  of  the  cases  the  following- 
propositions  may  be  regarded  as  established  by  the 
weight  of  authority:  Where  the  insured,  in  good 
faith,  makes  truthful  answers  to  the  questions  con- 
tained in  the  application,  but  his  answers,  owing  to 
the  fraud,  mistake,  or  negligence  of  the  agent  filling 
out  the  application,  are  incorrectly  transcribed,  the 
company  is  estopped  to  assert  their  falsity  as  a  de- 
fense to  the  policy.  The  acts  of  the  agent,  whether 
he  is  a  general  agent  with  power  to  issue  policies,  a 
soliciting  agent,  or  merely  the  medical  examiner  for 
the  company,  are  in  this  respect  the  acts  of  the  com- 
pany, and  he  cannot  be  regarded  as  the  agent  of  the 
insured,  though  it  is  so  stipulated  in  the  application 
or  policy."     (Emphasis  added.) 

While  the  pharmacist,  H.  C.  Ludden,  on  March  23,  1945 
[I,  79],  testified,  over  Appellant's  objection  [I,  84],  that 
the  "insured"  on  June  1,  1942  [I,  84]  "remarked  that  he 
did  have  a  pain  in  his  chest"  [I,  88],  nevertheless,  the  wit- 
ness corroborated  Dr.  Rosenfeld's  testimony  that  the  pain 
was  in  the  heart,  rather  than  in  the  chest,  of  which  fact  the 
"insured"  was  again  so  advised  and  admonished  by  the 
directions  which  the  witness  Ludden  said  he  placed  on  the 
bottle  [I,  94,  95],  to  wit: 

"Dissolve  one  tablet  under  tongue  for  heart  pain." 
(Emphasis  added.) 

As  stated  in  the  case  of  Turner  v.  Redwood  Mutual 
Life  Ass'n,  13  Cal.  App.  (2d)  575,  at  578: 

"*  *  *  Under  such  circumstances  defendant 
should  not  be  permitted  to  come  into  court  after  death 
had  scaled  the  insured's  lips  and  prevented  her  from 
explaining,  if  she  coidd,  why  she  did  not  mention  an 
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operation  in  1926,  when  she  did  mention  an  illness  and 
treatment  by  physicians  which,  zve  conclude  from  the 
evidence  and  proffer  of  proof,  occurred  at  the  same 
time  as  the  operation.  The  illness  and  some  treatment, 
though  not  the  correct  organ  involved,  zvere  disclosed, 
and  otily  the  fact  of  an  operation  to  effect  a  cure  was 
withheld.  As  defendant  made  no  investigation  -ivhcn 
it  shoidd  and  could  have,  and  as  it  issued  its  policy  of 
insurance,  accepted  Mrs.  Turner's  money  for  six 
years  and  hdled  her  into  the  secure  belief  that  she 
had  a  valid  policy  of  life  insurance,  it  must  be  held 
that  it  waived  the  misstatement  in  the  application  and 
is  now  estopped  from  asserting  the  purported  fraud." 
(Emphasis  added.) 

(i)  Appellee  Has  Not  Sustained  the  Burden  of  Proof,  and 
There  Is  No  Competent  Evidence,  With  Respect  to  Any 
Unfavorable  State  of  the  Insured's  Health  When  the 
Application  Was  Approved  or  When  the  First  Premium 
Was   Paid   or   When   the   Policy   Was   Delivered. 

The  application  was  approved  November  27,  1942  [I, 
255].  The  policy  was  delivered  and  the  first  premium 
was  paid  on  or  about  some  date  between  December  7th 
and  9th,  1942  [1,384]. 

Between  August  11,  1942  and  April  7,  1944,  Dr.  Rosen- 
feld  did  not  see  or  prescribe  any  medicine  for  the  insured 
[I,  143-144].  The  trial  court  limited  Dr.  Rosenfeld's  testi- 
mony to  the  information  obtained  by  him  prior  to  Novem- 
ber 16,  1942  [I,  355]. 

The  Appellee's  medical  examiner  has  been  a  practicing- 
physician  since  1910  [I,  199],  has  practiced  or  been  admit- 
ted to  practice  in  California  since  1917  [I,  199]  and  has 
specialized  in  physical  examinations  of  persons  who  apply 
for  insurance  since  1927   [I,  199]. 
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On  November  16,  1942  [I,  201],  after  giving  the  "in- 
sured" a  physical  examination  [I,  207,  221]  and  having 
in  mind  the  fact  that  the  insured  was  64  years  of  age  [I, 
212],  it  was  the  opinion  of  the  medical  examiner  that 
the  insured  was  in  good  health  [I,  212],  a  normal  state  of 
health  [I,  211],  and  an  insurable  risk  [I,  219]. 

The  insured  died  of  an  acute  attack  of  coronary  throm- 
bosis [I,  119].  He  was  sent  to  the  hospital  for  an  acute 
ulcer  of  the  stomach  [I,  120].  It  is  possible  for  a  person 
to  have  mild  angina  pectoris  and  thereafter  effect  a  com- 
plete recovery  and  many  times  a  person  will  have  all  the 
symptoms  of  mild  angina  and  over  a  period  of  time  and 
treatment  can  completely  recover  [I,  149].  Normal  healthy 
appearing  people  suffer  from  fatal  attacks  of  coronary 
thrombosis  without  any  previous  symptoms  [I,  143],  On 
August  11,  1942  [I,  144],  when  Dr.  Rosenfeld  last  saw 
the  insured  before  the  latter  signed  "Part  11"  on  Novem- 
ber 16,  1942  [II,  406],  the  insured  had  no  complaints  [I, 
118]  and  although  the  doctor  testified  his  "suspicion"  was 
the  same  [I,  118],  nevertheless,  the  insured  was  improv- 
ing and  was  better  [I,  141].  His  blood  pressure  [I,  144] 
and  blood  sugar  were  normal  [I,  145].  He  was  recovered 
from  the  pain  [I,  150].  The  appearance  of  the  insured 
was  that  of  a  normal  appearing  man  in  every  way  [I, 
144]. 

There  is  no  competent  evidence  that  the  insured  was 
not  in  good  health  at  all  times  between  November  16, 
1942  when  "Part  11"  was  signed  to  and  including  Decem- 
ber 9,  1942,  when  the  policy  was  delivered  and  the  premium 
was  paid  [II,  384]. 


Summary. 

The  Appellant  was  guilty  of  no  fraud,  misrepresentation 
or  concealment,  and  the  "insured"  was  innocent  thereof. 
Question  36  A  in  "Part  11"  asked  whether  the  "insured" 
had  consulted  or  been  examined  by  "a  physician"  within 
5  years;  not  how  many,  as  Appellee  claims  and  is  implied 
in  the  trial  court's  Finding  XL 

Appellee's  medical  director  [I,  247],  Harold  M.  Frost, 
M.  D.  [I,  246],  who  approved  [I,  255]  the  application, 
testified  that  he  knew  that  the  insured  had  consulted  a  doc- 
tor other  than  the  one  mentioned  by  the  "insured"  in  "Part 
H"  [I,  295].  This  knowledge,  and  information  that  the 
"insured"  had  been  previously  rejected  for  insurance  on 
account  of  sugar  in  his  urine  [I,  216],  had  a  history  of 
diabetes  [I,  216],  had  recently  lost  weight  [II,  406]  and 
had  consulted  Dr.  Maurice  H.  Rosenfeld  [II,  406],  who 
gave  the  "insured"  a  general  physical  examination,  checked 
his  heart  and  Hstened  to  his  chest  [I,  218],  put  Appellee 
on  notice  and  it  was  on  inquiry  [II,  432]  of  its  general 
agents  [I,  271]  in  Los  Angeles  to  secure  the  information 
from  Dr.  Rosenfeld  which  it  now  claims  was  withheld 
from,  and  misrepresented  to,  it. 

Simultaneously  with  its  inquiry  [II,  432]  of  its  general 
agents  to  get  in  touch  with  Dr.  Rosenfeld  and  without 
waiting  for  any  reply  thereto,  Appellee  consciously  took  a 
chance,  because  the  risk  was  with  reference  to  an  amount 
less  than  $15,000.00,  and  issued  the  policy  in  suit  knowing 
the  insured  had  not  mentioned  Dr.  Lisner  or  furnished 
Appellee  with  "full  details"  as  to  "why"  he  consulted  the 
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doctors,  "what"  the  symtoms,  findings  or  results  were,  or 
what  treatment  or  advice  was  given  [II,  432]. 

By  furnishing  Appellee  with  Dr.  Rosenfeld's  name  and 
address  and  executing  the  waiver  of  privilege  and  authori- 
zation for  full  disclosure,  the  insured  placed  at  Appellee's 
disposal  the  "exact  source"  of  information  from  which 
Appellee  could  have  obtained  full  and  complete  informa- 
tion on  everything  it  now  claims  was  withheld  from,  and 
misrepresented  to,  it. 

It  is  with  poor  grace  that  Appellee,  after  the  death  of 
the  insured  and  the  loss  has  occurred,  inequitably,  il- 
logically  and  illegally,  in  its  effort  to  avoid  liability,  urges, 
/;;  its  own  complaint,  that  the  insurance  contract  is  void, 
and  at  the  same  time  seeks,  and  is  allowed,  to  stand  on 
the  insured's  waiver  of  privilege  and  express  authoriza- 
tion for  full  disclosure;  a  provision  expressly  made  a  part 
of  the  contract,  then  being  repudiated  as  void,  by  Appellee. 
Cases  cited  show  the  law  does  not  sanction  or  permit  such 
inconsistency.  "The  insurer  may  not  repudiate  the  policy, 
deny  all  liability,  and  at  the  same  time  be  permitted  to 
stand  on  a  provision  inserted  in  the  policy  for  its  benefit." 

Even  if  Appellee's  position  with  respect  to  the  insured's 
waiver  of  privilege  and  express  authorization  for  full  dis- 
closure were  tenable,  and  under  the  law  it  is  not,  neverthe- 
less, statements  and  complaints  of  the  deceased  made  prior 
to  the  date  of  the  application,  to  his  attending  physician 
or  anybody  else  were  hearsay  as  to  Appellant.  This  would 
apply  to  all  subjective  symptoms  on  which  diagnoses  were 
based.  Such  evidence  was  clearly  hearsay  and  erroneously 
admitted  over  Appellant's  timely  objections. 

There  is  no  evidence  in  the  record  with  respect  to  any 
unfavorable  state  of  the  insured's  health  when  the  appli- 
cation was  approved,  the  policy  was  delivered  and  the  first 


preniiiini  thereon  was  paid.  Appellee's  own  medical  ex- 
aminer gave  the  insured  a  complete  physical  examination 
on  November  16,  1942,  in  connection  with  the  insured's 
execution  of  "Part  11"  and,  having  in  mind  the  fact  that 
the  insured  was  64  years  of  age,  it  was  the  opinion  of  said 
medical  examiner  that  the  insured  was  then  in  a  normal 
state  of  good  health  and  an  insurable  risk. 

Conclusion.  ' 

It  is  respectfully  submitted,  therefore,  that  the  trial 
court  committed  errors  of  law  in 

1.  Denying  Appellant's  motion  to  dismiss; 

2.  Admitting,  over  Appellant's  objection,  testimony  of 
insured's  attending  physicians  with  respect  to  the  health 
and  physical  condition  of  the  insured; 

3.  Admitting,  over  Appellant's  objection,  testimony  of 
witnesses  with  respect  to  statements  made  by  the  "insured" 
prior  to  the  date  of  the  application  for  the  policy  in  suit, 
which  said  statements  were  not  part  of  the  res  gestae; 

4.  Failing  to  find  that  Appellee  had  w^aived  its  right 
to  complain  of  concealment  or  fraud  alleged  or  to  claim 
that  the  insured  was  not  in  good  health  when  the  applica- 
tion was  approved,  the  policy  was  delivered  and  the  first 
premium  thereon  was  paid; 

5.  Failing  to  find  that  Appellee  was  estopped  to  deny 
liability  on  the  ground  of  fraud  or  concealment  alleged,  or 
to  claim  the  insured  was  not  in  good  health  when  the  ap- 
plication was  approved,  the  policy  was  delivered  and  the 
first  premium  thereon  was  paid; 

6.  Decreeing  rescission  and  cancellation  of  the  policy 
for  alleged  misrepresentation  and  concealment  attributed 
to  the  then  deceased  insured  with  respect  to  his  health  and 
medical  history. 


It  is  respectfully  further  submited  that  there  is  no  com- 
petent evidence  to  sustain  the  trial  court's  findings  of  fact 
and  conclusions  of  law,  to  which  exception  is  taken  in  the 
specification  of  errors  numbers  (5)  and  (6)  respectively, 
supra; 

There  was  no  fraud,  misrepresentation  or  concealment. 
Even  if  there  were,  and  Appellant  makes  no  such  conces- 
sion, Appellee  waived  its  right  to  complain,  and  is  estopped 
to  deny  liability  by  reason,  thereof  inasmuch  as  it  was  on 
notice  and  inquiry  but  elected  to  make  and  made  no  in- 
vestigation, and  consciously  took  a  chance  because  the  risk 
was  small  in  its  opinion  although  the  exact  source  of  the 
information,  which  it  claims  was  withheld  from  and  mis- 
represented to  it,  was  made  available  to  Appellee  at  the 
time  "Part  11"  was  signed  by  the  insured. 

The  insured's  statements  to  his  physicians  made  prior 
to  his  execution  of  "Part  11"  were  privileged  and  inad- 
missible in  evidence  under  the  insured's  waiver  of  privi- 
lege in  the  policy,  which  made  the  waiver  a  part  of  the  in- 
surance contract  if  the  contract  was  void  as  Appellee 
claimed  and  in  its  complaint  alleged.  Such  statements  were 
also  hearsay  as  to  Appellant. 

Respectfully  submitted, 

McLaughlin,  McGinley  &  Hanson, 
Attorneys  for  Appellant. 

William  L,  Baugh, 
Of  Counsel. 


APPENDIX. 

[Title  of  District  Court  and  Cause.] 

Concise  Statement  of  Points  on  Appeal  Under 
Rule  19(6). 

Notice  Is  Hereby  Given  that  at  the  hearing  of  this  ap- 
peal, appellants  will  rely  upon  the  following  points: 

Point  I. 
The  trial  court  erred  in  denying  defendants'  motion  for 
dismissal  at  close  of  plaintiff's  case.  This  error  resulted 
primarily  from  (a)  failure  properly  to  apply  the  law  of 
contracts  which  prevents  a  party  from  claiming  and  en- 
joying the  benefits  of  a  contract  at  the  same  time  while 
urging  the  contract  to  have  been  void  from  its  inception. 
The  plaintiff'  had  denied  liability  under  the  policy  of  in- 
surance in  suit,  yet  was  permitted  to  claim  the  benefits 
of  a  waiver  of  confidential  communications  signed  by  in- 
sured on  the  application  which  was  made  a  part  of  the 
policy  by  incorporation;  and  (b)  failure  to  decree  that 
plaintiff  had  [74]  waived  and  was  estopped  to  claim  that 
material  information  had  been  withheld  from  it  relative  to 
insured's  physical  condition  and  medical  history. 

Point  11. 
The  trial  court  erred  in  admitting,  over  objection  of  the 
defendants,  testimony  of  insured's  attending  physician  dis- 
closing information  relating  to  the  health  and  physical  con- 
dition of  the  insured  during  his  lifetime.  Such  informa- 
tion was  acquired  from  insured  to  enable  said  attending 
physician  to  prescribe  treatment.  This  error  was  con- 
tributed to  by  the  court's  failure  to  rule  that  (a)  a  phy- 
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sician  may  not,  without  the  consent  of  his  patient,  be 
examined  in  a  civil  action  as  to  any  information  acquired 
in  attending  the  patient  which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient;  (b)  plaintiff  in- 
surance company  was  prohibited  and  estopped  from  claim- 
ing and  enjoying  the  benefits  of  the  waiver  which,  by  the 
terms  of  the  policy,  was  expressly  made  a  part  of  the 
contract,  when  it  affirmatively  appeared  by  the  pleadings 
and  proof  that  plaintiff  insurance  company  denied  all  lia- 
bility under  said  policy  and  claimed  that  said  contract 
was  void  from  its  inception;  and  (c)  certain  limited  and 
special  waivers  signed  by  the  beneficiary  under  the  policy, 
after  the  insured's  death,  did  not  constitute  general 
waivers  of  privileged  communications  relating  to  the  in- 
sured's health  and  medical  history. 

Point  III. 
The  trial  court  erred  in  decreeing  rescission  and  can- 
cellation of  the  policy  in  suit  for  fraud  of  insured  in  al- 
legedly concealing  and  misrepresenting  material  facts  rela- 
tive to  the  insured's  health  and  medical  history.  This  er- 
ror resulted  from  a  failure  properly  to  apply  the  law  of 
waiver  and  estoppel  against  plaintiff  insurance  company 
under  the  special  facts  shown  by  the  evidence. 

Point  IV. 
The  trial  court  erred  in  failing  to  decree  that  plaintiff 
[75]  had  waived  the  alleged  fraud  complained  of.  This 
error  resulted  from  an  improper  interpretation  and  appli- 
cation of  the  law  relating  to  the  defense  of  waiver  in  view 
of  the  evidence  showing  that  (a)  plaintiff  insurance  com- 
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pany  had  placed  at  its  disposal,  prior  to  the  issuance  of 
the  policy  in  suit,  the  exact  source  from  which  it  could 
have  obtained  the  information  upon  which  the  court  de- 
creed rescission  and  cancellation;  (b)  plaintiff  insurance 
company  was  furnished  with  a  waiver  of  confidential 
communications,  the  name  of  insured's  attending  phy- 
sician, the  fact  of  a  physical  examination  shortly  prior 
to  the  date  of  the  application,  yet  made  no  investigation 
or  an  incomplete  investigation,  promptly  issued  its  policy 
and  accepted  without  protest  two  annual  premiums;  and 
(cj  plaintiff  insurance  company  remained  silent  during 
the  lifetime  of  insured,  and  following  the  death  of  in- 
sured and  filing  of  notice  of  claim  and  proof  of  death, 
for  the  first  time,  by  investigation  disclosed  facts  con- 
cerning insured's  health  and  medical  history,  which  could 
have  been  ascertained  by  it  prior  to  the  issuance  of  the 
policy,  or,  in  any  event,  during  the  lifetime  of  insured, 
by  contacting  insured's  attending  physician. 

Point  V. 

The  trial  court  erred  in  failing  to  find  that  plaintiff" 
was  estopped  from  asserting  the  alleged  fraud  complained 
of.  The  error  resulted  from  an  improper  interpretation 
and  application  of  the  law  relating  to  the  defense  of  estop- 
pel under  the  circumstances  set  forth  under  Point  IV.  Ad- 
ditionally, (a)  the  defendant  Harry  Lutz  had  caused  to 
be  cancelled,  to  his  prejudice,  other  insurance  policies  on 
the  life  of  the  insured,  in  the  belief  that  the  policy  in 
suit  was  valid;  and  (b)  no  attempt  was  made  by  plaintiff' 
insurance  company  to  cancel  or  rescind  the  policy  in  suit 
until  after  the  death  of  the  insured  and  subsequent  to  the 
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time  defendant  Harry  Lutz  had  materially  changed  his 
position  [76]  by  accepting  lesser  benefits  from  paid-up 
policies  on  the  life  of  insured. 

Dated:     September  7,   1945. 

McLaughlin  &  McGinley, 
John  P.  McGinley 
W.  L.  Baugh 
Attorneys  for  Appellants  Harry  Lutz  and 
Harry  Lutz  and  Rose  Lutz  as  Executor 
and    Executrix    of    the    Last    Will    and 
Testament  of  Abe  Lutz,  Deceased. 

Address:     1224  Bank  of  America  Building 
650  South  Spring  Street 
Los  Angeles  14,  California        'i 

Received  copy  of  the  within  document  this  7th  day  of 
Sept.  1945.  Meserve,  Mumper  &  Hughes,  by  Berta  Diet- 
rich, Attorneys. 

[Endorsed]  :    Filed  Sep.  7,  1945.     [77] 


No.  11180 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Harry  Lutz  and  Harry  Lutz  and  Rose  Lutz,  as 
executor  and  executrix  of  the  last  will  and  testament 
of  Abe  Lutz,  deceased, 

Appellants, 
vs. 

New  England  Mutual  Life  Insurance  Company  of 
Boston,  a  corporation, 

Appellee. 


Upon  Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division. 


APPELLEE'S  BRIEF. 


Meserve,  Mumper  &  Hughes, 
Roy  L.  Herndon, 

F.  .      5-^  615  Richfield  Building,  Los  Angeles  13, 

>  ■-.  1^  ley  Attorneys  for  Appellee. 

iVlAK  2  8  1946 

—  Fark£4£<Ufiiiny>  Law  Printers,  Los  Angeles.     Phone  TR.  5206. 


TOPICAL  INDEX. 

PAGE 

Statement  of  the  case 1 

Point  I.  Concealment  or  misrepresentation  of  a  material  fact 
in  an  application  for  insurance  entitles  the  insurer  to  rescind, 
regardless  of  whether  the  concealment  or  misrepresentation 
was   intentional  or   unintentional 12 

Point  II.     Answers  to  written  questions  set  forth  in  an  applica- 
tion for  insurance  constitute  material  representations  as  a  mat- 
ter  of    law 16 

Point  III.  The  policy  in  suit  never  became  eflfective  because 
the  insured  was  not  in  good  health  when  the  application  for 
the  policy  was  approved  and  when  the  first  premium  thereon 
was  paid  18 

Point  IV.  Answers  to  questions  propounded  to  the  proposed 
insured  in  an  application  for  insurance  are  representations 
upon  which  the  insurer  is  entitled  to  rely,  and  the  insurer  is 
under  no  duty  to  make  an  investigation  to  determine  the  truth 
of   such  answers 20 

Point  V.  There  can  be  no  waiver  of  the  insurer's  right  to  re- 
scind upon  grounds  of  misrepresentation  and  concealment 
until  after  the  insurer  has  become  aware  of  the  falsity  of  the 
representations     24 

Point  VI.  The  insured  having  executed  an  express  waiver  of 
the  physician-patient  privilege,  the  trial  court  did  not  err  in 
admitting  the  testimony  of  physicians  who  had  been  consulted 
by    the    insured 26 

Point  VII.  Appellant  has  wholly  failed  to  sustain  his  burden 
of  showing  error  in  the  findings  of  the  District  Court 31 

Conclusion    32 


u. 

TABLE  OF  AUTHORITIES  CITED. 

Cases.                                          page 
Augustine  v.  Bowles,  149  F.  (2d)  93 31 

California  Western  States   Life   Ins.   Co.  v.   Feinstein,    15   Cal. 
(2d)  413,  101  P.  (2d)  696 13,  16,  17,  24 

Continental  Illinois  Natl.  Bank  &  Trust  Co.  v.  Columbian  Natl. 
Life  Ins.  Co.,  76  F.  (2d)  7Z2> 19 

Equitable  Life  Assurance  Society  v.  Pettus,  140  U.  S.  226,  11 
S.  Ct.  822,  35  L.  Ed.  497 12 

Frederick  v.  Federal  Life  Ins.  Co.,  13  Cal.  App.   (2d)   585,  57 
P.   (2d)   235 20,  21 

Gates  V.  General  Casualty  Co.  of  America,  120  F.  (2d)  925 

12,  13,  20,  24,  31 

Gill  V.  Mutual  Life  Ins.  Co.  of  N.  Y.,  63  F.  (2d)  967 18 

Greenbaum  v.   Columbian  National   Life   Ins.   Co.,  62  F.    (2d) 
56    19 

Hurt  V.  New  York  Life  Ins.  Co.,  51  F.  (2d)  936 19 

Inverson  v.  Metropolitan  Life  Ins.  Co.,   151   Cal.  App.  746,  91 
Pac.  609  16 

Layton  v.  New  York  Life  Ins.  Co.,  55  Cal.  App.  202,  202  Pac. 
958    17 

Lincoln  National  Life  Ins.  Co.  v.  Hammer,  41  F.  (2d)   12 28 

Maggini  v.  West  Coast  Life  Ins.   Co.,   136  Cal.  App.  472,  29 
P.  (2d)  263 13,  17,  20,  22 

McEwen  v.   New  York  Life  Ins.   Co.,  42  Cal.  App.   133,    183 
Pac.  373  .: 16 

Missouri  State  Life  Ins.  Co.  v.  Young,  38  F.  (2d)  399 30 

New  York  Life  Ins.  Co.  v.  Gay,  36  F.   (2d)  634,  48  F.   (2d) 
595    19 


PAGE 

New  York  Life  Ins.  Co.  v.  Gist,  63  F.  (2d)  732 19 

New  York  Life  Ins.  Co.  v.  Renault.  11  F.  (2d)  281 28 

Palmquist  v.  Standard  Accident  Ins.  Co.,  3  F.  Supp.  356 12 

Pierre  v.  Metropolitan  Life  Ins.  Co.,  22  Cal.   App.    (2d)    346, 
70  P.  (2d)  985 16,  17,  19 

Schick  V.  Equitable  Life  Assur.  Soc,  15  Cal.  App.  (2d)  28 25 

Security  Life  Ins.  Co.  v.  Booms,  31   Cal.  App.   119,   159  Pac. 
1000    19 

Shaner  v.  West  Coast  Life  Ins.  Co.,  73  F.   (2d)  681 19 

Stipcich  V.  Metropolitan  Life  Ins.  Co.,  277  U.  S.  311,  48  S.  Ct. 
512,  72  L.  Ed.  895 19 

Telford  v.  New  York  Life  Ins.  Co.,  9  Cal.    (2d)    103,  69  P. 
(2d)  835  13,  20 

Turner  v.  Redwood  Mutual  Life  Assn.,  13  Cal.  App.  (2d)  573, 
57  P.  (2d)  222 20 

Twining  v.  Thompson,  68  Cal.  App.  (2d)  104,  156  P.  (2d)  29..  22 

Visaxis,  Estate  of,  95  Cal.  App.  617,  273  Pac.  165 30 

Westphall  v.  Metropolitan  Life  Ins.  Co.,  27  Cal.  App.  734,  151 
Pac.  159  16 

Wirthlin  V.  Mutual  Life  Ins.  Co.,  56  F.  (2d)  137 28 


IT. 

Statutes.  page 

Code  of  Civil  Procedure,  Sec.  1881,  Subd.  (4) 27 

Federal  Rules  of  Civil  Procedure,  Rule  43(a) 29 

Federal  Rules  of  Civil  Procedure,  Rule  52(a) 31 

Federal  Rules  of  Civil  Procedure,  Rule  75(d) 26 

Insurance  Code,  Sec.  330 13 

Insurance  Code,  Sec.  331 13 

Insurance  Code,  Sec.  358 14,  16 

Insurance  Code,  Sec.  359 14 

Rules  of  the  United  States  Circuit  Court  of  Appeals,  Rule  20(d)  26 

Textbooks. 

27  California  Jurisprudence,  Sec.  43,  p.  59 28 

67  Corpus  Juris,  p.  310 25 

70  Corpus  Juris,  Sec.  633,  p.  466 28 

4  Couch's  Cyclopedia  of  Insurance  Law,  Sec.  860,  p.  2828 19 

8  Couch's  Cyclopedia  of  Insurance  Law,  Sec.  2238,  p.  7281 24 

2  Wigmore  on  Evidence,  3rd  Ed.,  Sec.  266(a),  p.  91 30 

6  Wigmore  on  Evidence,  3rd  Ed.,  Sees.  17,  18,  p.  63 30 

8  Wigmore  on  Evidence,  3rd  Ed.,  Sec.  2388,  p.  831 28 


No.  11180 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Harry  Lutz  and  Harry  Lutz  and  Rose  Lutz,  as 
executor  and  executrix  of  the  last  will  and  testament 
of  Abe  Lutz,  deceased, 

Appellants, 
vs. 

New  England  Mutual  Life  Insurance  Company  of 
Boston,  a  corporation, 

Appellee. 


APPELLEE'S  BRIEF. 


Statement  of  the  Case. 

This  action  was  brought  by  appellee,  a  life  insurance 
company,  to  rescind  and  cancel  a  certain  policy  of  life 
insurance  insuring  the  life  of  one  Abe  Lutz,  hereinafter 
referred  to  as  the  "insured"  [R.  2  to  21].  Appellee's 
amended  complaint  alleged  in  substance  that  matters  of 
fact  relating  to  the  health  and  medical  history  of  the 
insured,  and  material  to  the  risk  insured  against,  were 
misrepresented  and  concealed  in  the  application  for  said 
policy  [R.  6  et  seq.].  It  was  further  alleged  in  the 
amended    complaint    that   the    insured    was    not    in    good 
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health,  either  at  the  time  said  application  was  approved 
by  appellee  or  at  the  time  the  first  premium  was  paid  by 
appellant,  and  that,  by  reason  of  said  fact,  the  policy, 
according  to  its  terms,  never  became  effective  [R.  14,  15]. 

After  a  trial  on  the  merits,  the  court  below  made 
findings  of  fact  sustaining  all  the  material  allegations 
of  appellee's  amended  complaint  [R.  49  to  61].  The 
court  further  found,  contrary  to  the  contentions  of  appel- 
lant, that  appellee  had  not  waived,  and  was  not  estopped 
to  assert,  its  right  to  rescind  and  cancel  the  policy  [R.  56 
to  59]. 

Upon  these  findings,  the  trial  court  concluded  that 
appellee  was  justified  in  rescinding  and  cancelling  the 
policy  and,  further,  that,  by  reason  of  the  fact  that  the 
insured  was  not  in  good  health  when  the  application  for 
the  policy  was  approved  and  when  the  first  premium 
thereon  was  paid,  the  policy,  by  its  terms,  failed  to  be- 
come effective  [R.  60,  61].  Judgment  was  accordingly 
rendered,  declaring  the  rescission  and  cancellation  of  the 
policy  and  denying  appellant  any  recovery  thereon  [R.  62, 
63].  Reference  to  the  record  discloses  the  abundant  suflfi- 
ciency  of  the  evidence  to  sustain  the  findings  of  the 
District  Court. 

On  November  14,  1942,  Abe  Lutz,  as  "Proposed  In- 
sured," and  appellant  Harry  Lutz,  as  "Applicant  for 
Insurance,"  signed  Part  I  of  an  application  to  appellee 
for  the  issuance  of  a  policy  of  ordinary  life  insurance  in 
the  amount  of  $13,000.00  upon  the  life  of  said  Abe  Lutz, 
said  insurance  to  be  payable  to  appellant,  whose  relation- 
ship to  the  insured  was  stated  to  be  that  of  a  son.  Part  I 
of  the  application  is  designed  to  elicit  information  as  to 
the  place  of  residence,  age  and  occupation  of  the  proposed 
insured,  the  amount  and  form  of  insurance  applied  for, 
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the  name  of  the  proposed  beneficiary,  etc.     Part  I  of  the 
appHcation  contains  the  following  provision : 

"It  is  Hereby  Agreed  that  this  Application,  includ- 
ing Part  II,  a  copy  of  which  shall  be  attached  to  the 
Policy  when  Issued,  shall  become  a  part  of  every 
Policy  issued  hereon;  that  acceptance  of  a  Policy 
shall  constitute  ratification  of  any  and  all  changes 
noted  by  the  Company  under  'Additions  and  Amend- 
ments.' and  that  the  insurance  applied  for  shall  not 
take  effect  unless  and  until  this  Application  is  ap- 
proved by  the  Company  at  its  Home  Office  and  the 
first  premium  is  paid  while  the  Proposed  Insured  is 
in  good  health;  provided  that  subsequent  premiums 
shall  be  due  and  subsequent  policy  years  begin  as 
shown  on  the  first  page  of  the  Policy.  If,  however, 
the  first  premium  is  paid  with  this  Application,  and 
it  is  so  stated  in  answer  to  Question  24,  the  insurance 
shall  take  effect  as  stipulated  in  the  Conditional  Re- 
ceipt."    [R.  392.] 

On  November  16,  1942,  the  insured  submitted  to  a 
physical  examination  by  appellee's  medical  examiner,  and 
then  and  there  signed  Part  II  of  the  application  for  said 
policy,  which  sets  forth  the  questions  propounded  by  the 
medical  examiner  concerning  the  health  and  medical  his- 
tory of  the  proposed  insured  and  the  answers  of  the  latter 
in  response  to  said  questions  [R.  393].  The  following 
questions  and  answers,  among  others,  appear: 

"29.    What  illnesses,  diseases  or  injuries  have  you  had 
since  childhood?    Describe  fully. 

Name  of  disease  Date  of  attack      Duration  Severity  Results 

Influenza  1918  2zveeks  Mild  Good 

Slight  colds 

occasionally  None  for  1  year  Mild  Good 
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35.  Have   you   ever   suffered   from:      (Give   details 
under  44) 

A.  Indigestion  ?    No. 

B.  Insomnia?    No. 

C.  Nervous  strain  or  depression?    No. 

D.  Overwork?    No. 

E.  Dizziness  or  fainting  spells?    No. 

F.  Palpitation  of  heart?    No. 

G.  Shortness  of  breath?    No. 

H.     Pain  or  pressure  in  the  chest?    No. 

36.  A.     Have  you  consulted,  or  been  examined  by, 

a  physician  or  other  practitioner  within  five 
years  ?    Yes. 
B.     If   so,   give   reasons,   name   of   practitioner 
and  details  under  44. 

44.    Special  Information: 

36.  Dr.  Maurice  H.  Rosenfeld,  1908,  August 
1942,  Physical  examination  and  blood  sugar 
determination — report  was  normal. 

30.  Tonsils  ivere  slightly  enlarged  previous  to 
tonsilectomy — 1930 — good  residts." 

It  will  be  observed  that  the  insured,  by  his  answers  to 
the  questions  contained  in  the  application,  specifically 
denied  that  he  had  ever  suffered  from  indigestion,  nervous 
strain  or  depression,  dizziness  or  fainting  spells,  palpita- 
tion of  the  heart,  shortness  of  breath  or  pain  or  pressure 
in  the  chest.  Question  number  36  inquired  whether  in- 
sured had  consulted,  or  been  examined  by,  a  physician 
within  five  years,  and,  if  so,  required  the  giving  of  rea- 
sons, name  of  practitioner  and  details.  In  response  to 
this  question,  the  insured  disclosed  that  he  had  consulted 
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Dr.  Maurice  H.  Rosenfeld  in  August,  1942,  for  physical 
examination  and  blood  sugar  determination,  stating  that 
"report  was  normal." 

Below  the  above  stated  questions  and  answers,  and 
immediately  above  the  signature  of  the  proposed  insured, 
the  following  statement  appears: 

"I  certify  that  I  have  read  my  answers  to  the  fore- 
going questions,  that  they  are  true  and  complete,  and 
that  they  are  correctly  recorded.  I  expressly  waive 
to  such  extent  as  may  be  lawful,  on  behalf  of  myself 
and  of  any  other  person  who  shall  have  or  claim  any 
interest  in  any  policy  issued  hereunder,  all  provisions 
of  law  forbidding  any  physician  or  other  person  who 
has  attended  or  examined  me,  or  who  may  hereafter 
attend  or  examine  me,  from  disclosing  any  knowledge 
or  information  which  he  thereby  acquired,  and  I 
authorize  any  such  disclosure."     [R.  393.] 

On  December  1,  1942,  appellee  issued  the  policy  in  suit 
in  the  amount  of  $13,000.00  [R.  39  to  46].  Said  policy 
recites  on  its  face  that  it  is  issued  "in  consideration  of 
the  application"  and  of  the  annual  premium  therein  pro- 
vided to  be  paid.  The  policy  contains,  among  others, 
the  following  provision  under  the  sub-title  "Contract"  : 

"This  Policy  and  the  application,  a  copy  of  which 
is  attached  to  and  made  a  part  of  this  policy,  consti- 
tute the  entire  contract  between  the  parties.  All 
statements  made  by  the  Insured  or  in  his  behalf,  in 
the  absence  of  fraud,  shall  be  deemed  representations 
and  not  warranties ;  and  no  such  statement  shall  be 
used  in  defense  to  a  claim  unless  contained  in  the 
application  and  unless  a  copy  of  such  application  is 
attached  to  this  Policy  when  issued.  No  endorse- 
ment or  alteration  of  this  Policy  and  no  waiver  of 


any  of  its  provisions  shall  be  valid  unless  made  in 
writing  by  the  Company  and  signed  by  its  President, 
Vice-President,  Secretary,  Assistant  Secretary  or 
Registrar;  and  no  other  person  shall  have  authority 
to  bind  the  Company  in  any  manner."     [R.  41.] 

A  photostatic  copy  of  the  application  was  attached  to 
the  original  of  the  policy  [R.  44].  The  policy  was  deliv- 
ered to  appellant  Harry  Lutz  at  Los  Angeles,  California, 
on  or  about  December  9,  1942,  at  which  time  the  first 
annual  premium  was  paid  [R.  384]. 

The  insured  died  on  May  28,  1944,  that  is,  approxi- 
mately seventeen  months  after  the  date  of  the  issuance 
of  the  policy.  In  the  death  certificate  filed  with  the 
Bureau  of  Vital  Statistics,  the  causes  of  death  were 
stated  to  be  acute  coronary  thrombosis,  angina  pectoris 
and  duodenal  ulcer  [R.  420]. 

Subsequent  to  receipt  of  the  proofs  of  death,  appellee 
instituted  an  investigation  which  lead  to  the  discovery 
that  material  facts  concerning  the  medical  history  and 
state  of  health  of  the  insured  had  been  concealed  and 
misrepresented  in  the  application  [R.  297]. 

One  of  the  witnesses  called  by  appellee  at  the  trial  was 
Stephen  G.  Seech,  a  physician  and  surgeon  specializing 
in  ophthalmology.  This  physician  testified  that  he  was 
consulted  by  the  insured  on  January  15,  1937  [R.  155], 
at  which  time  the  insured  informed  the  doctor  that  he 
had  been  suffering  from  dizziness  and  nausea  [R.  156]. 
The  doctor  testified  that  he  examined  the  insured's  eyes 
with  an  ophthalmoscope  and  found  "several  very  tortuous 
vessels  *  *  *  g^^d  a  few  punctuate  hemorrhages" 
[R.  156].  The  doctor  testified  that  the  hemorrhages 
could  indicate  several  conditions,  including  diabetes,  per- 
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nicious  anemia  and  arteriosclerosis  [R.  160].  At  the  time 
of  the  first  consultation.  Dr.  Seech  gave  the  insured  a 
prescription  for  ])henobarbital  tablets,  the  purpose  of 
which  was  "to  quiet  the  apprehension  of  the  patient" 
[R.  162]. 

At  the  time  of  a  second  consultation  in  October,  1937, 
Dr.  Seech  gave  the  insured  a  prescription  for  saturate 
solution  of  potassium  iodine,  the  purpose  of  which  was 
"to  hasten  the  absorption  of  blood"  [R.  163].  On  the 
occasion  of  a  third  consultation  with  Dr.  Seech  on  May 
21,  1938,  the  insured  again  complained  of  dizziness  [R. 
161]. 

Appellee  also  called  as  a  witness  Dr.  Maurice  H. 
Rosenfeld,  a  physician  specializing  in  diseases  of  the 
heart  [R.  98].  Dr.  Rosenfeld  testified  that  he  was  first 
consulted  by  the  insured  on  January  16,  1937,  the  patient 
having  been  referred  to  him  by  a  Dr.  Polesky  [R.  101]. 

On  the  occasion  of  the  first  consultation,  the  insured 
complained  to  Dr.  Rosenfeld  "of  dizziness  and  inability 
to  arise  the  week  before  the  examination  of  January  16, 
1937"  [R.  102].  The  doctor  made  a  complete  physical 
examination  and  laboratory  study,  and  took  an  electro- 
cardiograph. Dr.  Rosenfeld  testified  that  he  thereupon 
made  a  diagnosis  of  "probable  slight  stroke,"  and  that  he 
found  evidence  of  arteriosclerosis,  or  hardening  of  the 
arteries,  a  disease  which  he  stated  was  "progressive  and 
chronic"   [R.  103].     Dr.  Rosenfeld  further  testified: 

"I  advised  the  patient  that  he  had  a  mild  stroke, 
in  that  he  had  symptoms  which  were  suggestive  and 
that,  together  with  the  report  by  an  eye  specialist 
who  I  had  seen,  suggested  this  condition,  and  for 
that  reason  I  advised  him  of  this  possible  diagnosis." 
[R.  104.] 


The  insured  again  consulted  Dr.  Rosenfeld  on  June  1, 
1942,  complaining  that  on  excitement,  strain  or  effort, 
he  was  subject  to  pain  in  the  heart  region  [R.  104]. 
After  the  consultation  of  June  1,  1942,  and  after  study- 
ing the  electrocardiograph  taken  on  that  date,  Dr.  Rosen- 
feld made  a  diagnosis  of  probable  angina  pectoris,  due  to 
narrowing  of  the  coronary  artery.  Dr.  Rosenfeld  advised 
the  insured  to  curtail  his  activities,  and  gave  him  a  pre- 
scription of  nitroglycerine  tablets  for  relief  of  the  pain 
of  angina  pectoris,  which  the  doctor  described  as  an  acute 
pain  referable  to  the  heart  region  [R.  106]. 

The  insured  went  to  the  office  of  Dr.  Rosenfeld  for 
further  examinations  and  for  the  taking  of  electrocardio- 
graphs on  June  3,  June  5,  June  12,  July  6,  August  7 
and  August  11  of  1942.  On  each  of  these  several  occa- 
sions, the  doctor  told  the  insured  "that  in  view  of  the 
fact  that  he  was  subject  to  pain  around  his  heart  that 
occurs  after  exercise  or  effort  or  after  emotion,  together 
with  the  minor  changes  noted  in  the  electrocardiogram, 
that  it  was  my  opinion  that  these  were  due  to  a  condition 
known  as  angina  pectoris"  [R.  117]. 

Dr.  Rosenfeld  testified  that  angina  pectoris,  caused  by 
the  narrowing  of  the  coronary  artery,  was  "a  chronic  dis- 
ease manifested  by  an  acute  exacerbation  of  pain"  [R. 
119];  that  "the  condition  that  was  the  actual  cause  of 
death  was  just  a  continuation  of  the  process  of  angina 
pectoris"  [R.  121];  and  that  the  insured  was  suffering 
from  arteriosclerosis  and  angina  pectoris  during  the 
period  from  June  1,  1942,  to  December  9,  1942  [R.  120 
to  123]. 

Appellee  called  as  a  witness  one  H.  C.  Ludden,  a  phar- 
macist, who  testified  that  he  had  known  Mr.  Lutz,  the 
insured,   for   some  twenty  years    [R.   81];   and   that  on 


— 9— 

June  1,  1942,  the  witness,  at  the  request  of  the  insured, 
filled  a  certain  prescription  for  nitroglycerine  tablets  [R. 
83].  This  prescription,  which  had  been  given  the  insured 
by  Dr.  Rosenfeld,  is  in  evidence  as  Plaintiff's  Exhibit 
No.  7  [R.  401].  The  direction  written  on  the  prescrip- 
tion is  as  follows:  "Sig. — Dissolve  one  tablet  under 
tongue  for  heart  pain."  With  reference  to  his  discussion 
with  the  insured  on  June  1,  1942,  Mr.  Ludden  testified 
further  as  follows: 

"Q.  On  that  occasion,  Mr.  Ludden,  did  Mr.  Lutz 
express  to  you  anything  to  the  effect  that  he  was 
suffering  from  any  pain  or  illness?  A.  Mr.  Lutz 
came  in  and  simply  handed  me  the  prescription,  and 
made  the  remark  that  he  did  have  a  pain  in  his 
chest,  and  would  like  to  have  the  prescription  as  soon 
as  possible. 

Q.  Did  you  have  occasion  to  refill  the  prescription 
for  nitroglycerine,  which  has  been  identified  as  Plain- 
tiff's Exhibit  No.  7  for  identification?  A.  Many 
times. 

Q.  How  many  times  would  you  estimate,  Mr. 
Ludden,  did  you  refill  the  prescription  which  is  Plain- 
tiff's Exhibit  No.  7  for  identification,  between  June 
1,  1942,  and  October  31,  1942,  if  you  can  estimate 
it?     A.     That  would  be  pretty  hard  to  state. 

Q.  Would  you  say  as  much  as  twice?  A.  I 
would  say  about  four  times."     [R.  88.] 

********* 

"Q.  Please  read  to  us  the  part  or  parts,  if  any, 
on  that  exhibit,  which  is  Plaintiff's  Exhibit  No.  7, 
which  you  placed  on  the  bottle.  A.  The  words : 
Prescription  No.  89543.  Dr.  M.  H.  Rosenfeld.  Dis- 
solve one  tablet  under  tongue  for  heart  pain.  Mr. 
Lutz.    6-1-42. 
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Q.  Do  I  understand  that  that  portion  of  the  ex- 
hibit which  you  have  just  read  was  placed  by  you 
on  the  label  of  the  bottle?    A.     Yes,  sir."     [R.  94.] 

The  foregoing  summary  of  the  evidence  suffices  to 
demonstrate  the  substantial  foundation  upon  which  the 
findings  of  the  District  Court  are  based.  These  findings 
include  the  following: 

"That  in  and  by  said  application  for  said  policy 
of  insurance,  said  Abe  Lutz,  insured,  represented  to 
plaintiff  company  that  said  Abe  Lutz  had  never  suf- 
fered from  indigestion,  dizziness  or  fainting  spellsy 
palpitation  of  the  heart  or  pain  or  pressure  in  the 
chest.  That  said  representations  were  false  and 
were  known  by  said  insured  to  be  false  at  the  time 
said  application  was  made  and  signed;  that  prior  to 
the  time  that  said  application  for  insurance  was  made 
and  signed,  said  insured  had  suffered  from  indiges- 
tion, dizziness  and  fainting  spells  and  from  pain  in 
the  chest."     [Finding  No.  IX,  R.  52.] 

"That  in  and  by  said  application  for  insurance,  the 
insured  was  asked  whether  he  had  consulted  or  been 
examined  by  a  physician  or  other  practitioner  within 
five  years  prior  to  the  date  thereof,  and,  if  so,  to 
give  reasons,  name  of  practitioner  and  details  with 
reference  thereto.  That  in  response  to  said  ques- 
tions, the  insured  disclosed  no  information  except 
that  he  had  consulted  Dr.  Maurice  H.  Rosenfeld  in 
August,  1942,  and  was  given  at  that  time  a  physical 
examination  and  blood  sugar  determination;  and  in- 
sured represented  that  the  report  of  said  examina- 
tion -was  normal."     [Finding  No.  X,  R.  52.] 

"That,  within  five  years  prior  to  the  date  of  said 
application,  said  insured  had  consulted,  and  had  been 
examined    by,    physicians    at    times    other    than    in 
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August,  1942;  that  within  five  years  prior  to  the 
date  of  said  appHcation  for  insurance,  said  insured 
had  consulted  and  been  treated  by  physicians  for 
dizziness  and  fainting"  spells  and  for  pain  in  the  chest. 
That  during-  the  year  1942  and  prior  to  the  date  of 
the  application  for  said  insurance,  said  insured,  on 
numerous  occasions,  had  consulted  and  been  exam- 
ined by  a  physician  and  had  received  treatments  for 
angina  pectoris,  a  disease  of  the  heart.  That  during 
the  year  1942  and  prior  to  the  date  of  the  application 
for  said  policy  of  insurance,  said  insured  had  sub- 
mitted to  repeated  physical  examinations  which  in- 
cluded the  taking  of  electrocardiograms  and  had  been 
told  by  his  physician  that  he  was  suffering  from  a 
heart  ailment,  to-wit,  angina  pectoris,  and  that  he 
should  curtail  and  limit  his  activities  by  reason  there- 
of;  that  during  the  year  1942  and  prior  to  the  date 
of  the  application  for  said  policy  of  insurance,  said 
insured's  physician  had  prescribed  medicine  to  relieve 
pain  in  the  chest  suffered  by  insured  as  a  result  of 
said  heart  ailment.  That  all  of  the  facts  in  this 
paragraph  recited  were  concealed,  and  none  of  them 
was  disclosed,  in  the  application  for  said  policy  of 
insurance."     [Finding  No.  XI,  R.  52,  53.] 

"That  all  of  the  facts  concerning  the  health  and 
medical  history  of  said  insured  which  were  misrep- 
resented and  concealed  in  the  application  for  said 
policy  of  insurance,  as  herein  found,  were  known  to 
the  insured  at  the  time  said  application  was  made 
and  signed,  and  said  facts  were  material  to  the  risk 
insured  against  under  the  terms  of  said  policy." 
[Finding  No.  XII,  R.  53.] 

"That  it  was,  and  is,  provided  by  the  terms  of  said 
policy  of  life  insurance  and  of  the  application  there- 
for that  said  policy  should  not  take  effect  unless  and 
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until  said  applicalion  should  be  approved  by  plaintiff 
at  its  home  office  and  the  first  premium  paid  while 
the  said  insured  was  in  good  health.  That  said  in- 
sured was  not  in  good  health  at  the  time  said  policy 
was  delivered,  or  at  the  time  the  first  premium  there- 
on was  paid.  That  said  insured  knew,  at  the  time 
said  application  for  insurance  was  signed  and  deliv- 
ered and  at  the  time  said  policy  was  issued  and  deliv- 
ered, and  at  the  time  the  first  premium  thereon  was 
paid,  that  he  was  not  in  good  health,  but  that  he  was 
suffering  from  a  serious  disease  of  the  heart,  to-wit, 
angina  pectoris."     [Finding  No.  XIX,  R.  56.] 

POINT  I. 

Concealment  or  Misrepresentation  of  a  Material  Fact 
in  an  Application  for  Insurance  Entitles  the  In- 
surer to  Rescind,  Regardless  of  Whether  the  Con- 
cealment or  Misrepresentation  Was  Intentional 
or  Unintentional. 

The  policy  in  suit  was  applied  for  and  delivered,  and 
the  premiums  thereon  were  paid,  in  California.  It  is 
therefore  a  California  contract,  so  that  the  substantive 
law  of  California  is  applicable  and  controlling. 

Equitable  Life  Assurance  Society  v.  Pettus,   140 
U.  S.  226,  11  S.  Ct.  822,  35  L.  Ed.  497; 

Gates  V.  General  Casualty  Co.  of  America,  120  F. 
(2d)  925,  926; 

Palmquist  v.   Standard  Accident   Ins.    Co.,    3    F. 
Supp.  356,  357. 

The  California  law  is  well  settled  that  a  false  repre- 
sentation, or  the  concealment  of  a  material  fact,  in  an 
application  for  a  policy  of  insurance,  whether  intentional 
or  unintentional  J  vitiates  the  policy.     Fraudulent  intent  is 
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not  an  essential  element  of  a  cause  of  action  for  rescission 
of  an  insurance  contract. 

Gates  z'.  General  Casualty  Co.  of  America,  120  F. 
(2d)  925,  926; 

California  Western  States  Life  Ins.  Co.  v.  Fein- 
stein,  15  Cal.  (2d)  413,  101  P.  (2d)  696; 

Telford  v.  Nczv  York  Life  Ins.  Co.,  9  Cal.   (2d) 
103,  69  P.  (2d)  835; 

Maggini  v.   West  Coast  Life  Ins.   Co.,   136  Cal. 
App.  472,  29  P.  (2d)  263. 

In  Telford  v.  Nezi>  York  Life  Ins.  Co.,  supra,  the 
Supreme  Court  of  California  said: 

"A  false  representation  or  a  concealment  of  fact, 
whether  intentional  or  unintentional,  which  is  mate- 
rial to  the  risk  vitiates  the  policy.  The  presence  of 
an  intent  to  deceive  is  not  essential." 

In  Gates  v.  General  Casualty  Co.  of  America,  120  F. 
(2d)  925,  at  page  927,  this  court  stated  and  applied  the 
same  rule,  quoting  with  approval  from  the  decision  in 
Telford  v.  Nezv  York  Life  Ins.  Co.,  supra. 

The  California  Insurance  Code,  in  the  article  headed 
^'Concealment,"  contains  the  following  provisions: 

"§330.  Definition.  Neglect  to  communicate  that 
which  a  party  knows,  and  ought  to  communicate,  is 
concealment. 

"§331.  Effect.  Concealment,  whether  intentional 
or  unintentional,  entitles  the  injured  party  to  rescind 
insurance." 
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The  same  code,  in  the  article  headed  "Representa- 
tion," contains  the  following  provisions: 

"§358.  Falsity.  A  representation  is  false  when 
the  facts  fail  to  correspond  with  its  assertions  or 
stipulations. 

'*§359.  Effect  of  falsity.  If  a  representation  is 
false  in  a  material  point,  whether  affirmative  or 
promissory,  the  injured  party  is  entitled  to  rescind 
the  contract  from  the  time  the  representation  becomes 
false." 

Appellant  argues  (1)  that  the  insured  was  not  a  party 
to  the  insurance  contract,  (2)  that  the  only  contracting 
parties  were  appellee,  as  insurer,  and  appellant,  as  bene- 
ficiary and  owner  of  the  policy,  and  (3)  that  the  policy 
does  not  provide,  either  expressly  or  by  implication,  that 
appellant's  rights  under  the  contract  are  dependent  upon, 
or  affected  by,  the  conduct  of  the  insured  or  the  truth  or 
falsity  of  the  statements  of  the  insured  as  contained  in 
the  application.  Upon  these  premises,  appellant  predi- 
cates his  argument  that  the  contract  in  suit  is  not  vitiated 
by  any  concealment  or  misrepresentation  of  facts  in  the 
application  for  the  policy. 

Appellee  submits  that  appellant's  argument  is  fallacious 
both  in  its  premises  and  in  its  conclusion. 

Part  I  of  the  application  for  the  policy  involved  in 
this  case  was  signed  by  appellant  as  ''Applicant  for  Insur- 
ance/' and  by  Abe  Lutz  as  "Proposed  Insured"  [R.  405]. 
Immediately  above  the  signatures  of  appellant  and  the 
insured,  the  following  language  appears  upon  Part  I  of 
the  application : 

"It  is  Hereby  Agreed  that  this  Application,  includ- 
ing Part  II,  a  copy  of  ivhich  shall  be  attached  to  the 
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Policy  zvhen   issued,  shall   become   a  part   of  every 
Policy  issued  hereon;    *    *    *." 

Under  the  heading  "Contract,"  the  policy  provides  as 
follows : 

"This  Policy  and  the  application,  a  copy  of  which 
is  attached  to  and  niade  a  part  of  this  Policy,  consti- 
tute the  entire  contract  between  the  parties.  All 
statements  made  by  the  Insured  or  in  his  behalf,  in 
the  absence  of  fraud,  shall  be  deemed  representations 
and  not  ivarranties :  and  no  such  statement  shall  be 
used  in  defense  to  a  claim  unless  contained  in  the 
application  and  unless  a  copy  of  such  application  is 
attached  to  this  Policy  zvhen  issued.  *  *  *"  [R. 
41.] 

]\Ioreover,  on  its  first  page,  the  policy  recites  that  "This 
Policy  is  issued  in  consideration  of  the  application  and  of 
the  annual  premium    *    *    *."     [R.  39.] 

By  the  plainest  of  language,  the  parties  to  the  contract 
agreed  that  the  application,  including  both  Parts  I  and 
II,  would  be  and  become  a  part  of  the  policy,  and  that 
"all  statements  made  by  the  Insured  or  in  his  behalf,  in 
the  absence  of  fraud,  shall  be  deemed  representations  and 
not  warranties." 

Appellant  may  deny  the  existence  of  a  fraudulent  intent 
on  his  part,  but  he  cannot  be  heard  to  deny  that  the  state- 
ments of  the  insured,  as  contained  in  the  application,  con- 
stituted representations.  By  the  plain  terms  of  the  con- 
tract, appellant  adopted  as  his  own  the  statements  of  the 
insured,  as  set  forth  in  the  application,  and  agreed  that 
they  should  be  made  a  part  of  the  contract.  He  further 
agreed  that  the  statements  of  the  insured  should  be  deemed 
representations,  or  in  the  presence  of  fraud,  ivarranties. 
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It  is  immaterial  whether  appellant  or  the  insured 
intended  to  deceive  or  defraud  the  insurance  company. 
It  is  sufficient  to  vitiate  the  policy  if  it  be  proved  that  a 
false  or  erroneous  representation  was  made,  either  inten- 
tionally or  unintentionally,  as  to  any  material  fact  (Tel- 
ford V.  New  York  Life  Ins.  Co.,  supra).  The  California 
statute  plainly  states  that  "a  representation  is  false  ivhen 
the  facts  fail  to  correspond  with  its  assertions  or  stipu- 
lations."   (Calif ornia  Insurance  Code,  Sec.  358.) 

Clearly,  the  well  supported  findings  of  the  District  Court 
that  matters  of  fact,  material  to  the  risk,  were  misrepre- 
sented and  concealed  in  the  application  suffice  to  sustain 
the  judgment  under  review. 

POINT  II. 

Ansv^ers  to  Written  Questions  Set  Forth  in  an  Appli- 
cation for  Insurance  Constitute  Material  Repre- 
sentations as  a  Matter  of  Law. 

The  California  law  is  well  settled  that  answers  to 
written  questions  set  forth  in  application  forms  relative 
to  insurance  contracts  are  deemed  material  as  a  matter 
of  law. 

California    Western    States   etc.    v.   Feinstein,    15 
Cal.  (2d)  413,  101  P.  (2d)  696; 

Pierre  v.  Metropolitan  Life  Ins.  Co.,  22  Cal.  App. 
(2d)  346,  70  P.  (2d)  985; 

Inver^on  v.  Metropolitan  Life  Ins.  Co.,  151   Cal. 
App.  746,  91  Pac.  609; 

Westphall  ik  Metropolitan  life  Ins.   Co.,  27  Cal. 
App.  734,  151  Pac.  159; 

McEwen  v.  New  York  Life  Ins.  Co.,  42  Cal.  App. 
133,  146,  183  Pac.  373; 
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Maggini  v.   West  Coast  Life  Ins.   Co.,    136  Cal. 
App.  472,  29  P.  (2d)  263; 

Layton  v.  New  York  Life  Ins.  Co.,  55  Cal.  App. 
202,  202  Pac.  958. 

In  California  Western  States  etc.  Co.  v.  Feinstein, 
supra,  the  California  Supreme  Court  said: 

"It  has  been  held  that  answers  to  written  questions 
set  forth  in  application  forms  relative  to  insurance 
are  generally  deemed  material  representations."  (Cit- 
ing many  cases. ) 

In  Maggini  v.  West  Coast  Life  Ins.  Co.,  supra,  it  was 
stated : 

"The  materiality  of  the  representations  cannot  be 
doubted,  these  being  in  the  form  of  written  answers 
made  to  written  questions  which  the  parties  them- 
selves thus  indicated  they  deemed  material." 

In  Pierre  v.  Metropolitan  Life  Ins.  Co.,  supra,  we  find 
the  following  expressions: 

"Answers  to  questions  in  an  application  are  gen- 
erally considered  to  be  material  representations  of 
fact,  which  if  false  will  vitiate  the  contract  *  *  * 
an  answer  to  a  question  as  to  whether  an  applicant 
had  ever  had  a  specified  disease  is  material  and,  if 
false,  avoids  the  policy    *    *    *." 

The  foregoing  authorities  clearly  show  that  appellee's 
right  to  rescind  was  fully  and  completely  established  by 
proof  that  matters  of  fact  relating  to  the  health,  physical 
condition  and  medical  history  of  the  insured  were  falsely 
represented  in  the  application.  In  other  words,  the  facts 
concealed  and  misrepresented  by  the  insured  in  the  instant 
case  were,  necessarily  and  as  a  matter  of  law,  material. 
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POINT  III. 

The  Policy  in  Suit  Never  Became  Effective  Because 
the  Insured  Was  Not  in  Good  Health  When  the 
Application  for  the  Policy  Was  Approved  and 
When  the  First  Premium  Thereon  Was  Paid. 

As  we  have  seen,  the  District  Court  found,  upon  sub* 
stantial  and  uncontradicted  evidence,  that  the  insured 
was  not  in  good  health  at  the  time  the  application  for  the 
policy  in  suit  was  approved  or  at  the  time  when  the  first 
premium  was  paid,  but  was  suffering  from  a  serious 
disease  of  the  heart,  to-wit,  angina  pectoris.  This  find- 
ing was  supported  by  evidence  that  prior  to  the  date  of 
the  application,  the  insured  had  suffered  a  stroke,  and  by 
the  testimony  of  Dr.  Rosenfeld  that  during  the  period 
from  June  1,  1942,  to  December  9,  1942,  the  insured  was 
suffering  from  arteriosclerosis  and  angina  pectoris,  dis- 
eases which  were  immediately  contributing  causes  of  the 
insured's  death.  Under  these  circumstances,  the  follow- 
ing provision  of  the  contract  is  of  decisive  effect : 

"*  *  *  that  the  insurance  applied  for  shall  not 
take  effect  unless  and  until  this  Application  is  ap- 
proved by  the  Company  at  its  Home  office  and  the 
first  premium  is  paid  while  the  Proposed  Insured  is 
in  good  health;    *     *     *." 

Referring  to  an  almost  identical  clause  in  deciding  a 
case  involving  a  factual  situation  strikingly  similar  to  the 
case  at  bar,  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  used  the  following  language  in  Gill  v.  Mutual  Life 
his.  Co.  of  N.  Y.,  63  F.  (2d)  967,  at  page  970: 

"*  *  *  It  is  well  settled  that  this  clause  in  that 
contract,  which  provides  that  a  policy  shall  not  be- 
come effective  unless  delivered  and  received  while  the 
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insured  is  in  good  health,  is  valid  and  will  be  en- 
forced;   *    *    *." 

The  foregoing  quotation  is  followed  in  the  text  by  the 
citation  of  a  long  list  of  supporting  decisions.  (Accord, 
see  4  Couch  Cyclopedia  of  Insurance  Law,  Sec.  860,  p. 
2828.) 

The  validity  and  effectiveness  of  similar  provisions 
creating  conditions  precedent  were  sustained  in : 

Stipcich  V.  Metropolitan  Life  Ins.  Co.,  277  U.  S. 

311,  48  S.  Ct.  512,  72  L.  Ed.  895; 
New  York  Life  Ins.  Co.  v.  Gist,  63  F.   (2d)  732, 

73'5; 
Shaner  v.  West  Coast  Life  Ins.  Co.,  7d>  F.   (2d) 

681,  685; 
Greenbaiim  v.  Columbian  National  Life  Ins.  Co., 

62  F.  (2d)  56; 
Continental  Illinois  Natl.   Bank  &   Trust   Co.   v. 

Columbian  Natl.  Life  Ins.  Co.,  76  F.  (2d)  733; 
Hurt  V.  New  York  Life  Ins.  Co.,  51  F.  (2d)  936; 
Neiv  York  Life  Ins.  Co.  v.  Gay,  36  F.  (2d)  634, 

636,  48  F.  (2d)  595; 
Pierre  v.  Metropolitan  Life  Ins.  Co.,  22  Cal.  App. 

(2d)  346,  70  P.  (2d)  985; 
Security  Life  Ins.  Co.  v.  Booms,  31  Cal.  App.  119, 

159  Pac.  1000. 

Whether  the  non-fulfillment  of  the  condition  precedent 
to  the  effectiveness  of  the  policy  be  regarded  as  affording 
appellee  an  additional  ground  for  rescission,  or  whether 
it  be  considered  only  as  a  defense  to  appellant's  counter- 
claim seeking  recovery  on  the  contract,  it  is,  in  either 
aspect,  independently  sufficient  to  sustain  the  judgment 
under  review. 
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POINT  IV. 

Answers  to  Questions  Propounded  to  the  Proposed 
Insured  in  an  Application  for  Insurance  Are  Rep- 
resentations Upon  Which  the  Insurer  Is  Entitled 
to  Rely,  and  the  Insurer  Is  Under  No  Duty  to 
Make  an  Investigation  to  Determine  the  Truth 
of  Such  Answers. 

Appellant  here  contends  that  since  the  application  dis- 
closed the  name  of  a  physician  from  whom  appellee  might 
have  learned  facts  at  variance  with  the  representations 
of  the  application,  appellee  is  estopped  to  rely  upon  such 
representations.  In  other  words,  appellant  argues  that 
appellee  was  under  a  duty  to  investigate  and  make  inquiry 
in  order  to  ascertain  whether  or  not  the  statements  of 
fact  contained  in  the  application  were  true. 

A  complete  answer  to  appellant's  arguments  on  this 
aspect  of  the  case  is  to  be  found  in  the  opinion  of  this 
court  in  Gates  v.  General  Casimlty  Co.  of  America,  120 
F.  (2d)  925,  which  cites  and  quotes  at  length  from  the 
California  decisions.  It  discusses  and  distinguishes  the 
case  of  Turner  v.  Rcdivood  Mutual  Life  Assn.,  13  Cal. 
App.  (2d)  573,  57  P.  (2d)  222,  upon  which  appellant  so 
strongly  relies  in  the  instant  case. 

The  insufficiency  of  the  matters  relied  upon  by  appel- 
lant to  spell  out  waiver  or  estoppel  is  demonstrated  by 
reference  to  the  California  decisions  cited  in  Gates  v. 
General  Casualty  Co.  of  America,  supra,  and  particularly 
the  following: 

Telford  v.  Nezv  York  life  Ins.  Co.,  9  Cal.    (2d) 

103,  69  P.  (2d)  835; 
Frederick  v.  Federal  Life  Ins.  Co.,  13  Cal.  App. 

(2d)  585,  57  P.  (2d)  235; 
Maggini  v.    West  Coast  Life  Ins.   Co.,    136   Cal. 

App.  472,  29  P.  (2d)  263. 
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In  each  of  the  cases  last  cited,  facts  were  known  to  the 
insurer,  at  the  time  it  acted  upon  the  application  involved, 
which  tended  to  indicate  incorrectness  or  incompleteness 
of  certain  answers  therein  contained.  In  each  case,  it  was 
held  that  the  insurer  was  not  estopped  to  rescind  upon 
discovering-  the  falsity  of  material  representations  upon 
which  it  was  entitled  to  rely.  The  following  language 
from  Frederick  v.  Federal  Life  Ins.  Co.,  supra,  is  par- 
ticularly applicable : 

"*  *  *  Even  if  it  be  considered  that  defendant 
upon  receipt  of  the  medical  examiner's  report,  had 
knowledge  that,  as  regards  the  treatment  by  Dr. 
Woods,  plaintiff  had  not  fully  answered  the  ques- 
tions in  the  application,  it  does  not  follow  that  de- 
fendant cannot  resist  recovery  on  the  policy  on  ac- 
count of  other  and  serious  representations  which  de- 
fendant thereafter  learned  to  be  false.  The  applica- 
tion and  report  of  the  medical  examiner  were  for- 
warded to  company  headquarters  where  the  officials 
of  defendant  company  decided  whether  they  cared  to 
issue  the  poHcy.  It  was  their  right  to  reject  the 
application  if  upon  the  information  before  them  they 
desired  to  do  so.  The  fact  that  they  might  have  over- 
looked or  considered  as  inconsequential  an  incorrect 
or  incomplete  answer  contained  in  the  application 
does  not  prevent  their  defense  against  fraudulent 
statements,  the  falsity  of  which  was  discovered  after 
the  issuance  of  the  policy.  The  defendant  had  no 
•  knowledge  at  the  time  the  policy  was  issued  of  the 
misrepresentations  now  relied  upon  to  defeat  re- 
covery." 
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In  Maggini  v.  West  Coast  Life  Ins.  Co.,  136  Cal.  App. 
472,  29  P.  (2d)  263,  the  court  stated: 

"But  the  evidence  is  clear  that  the  appellant  did 
not  have  any  knowledge  of  the  falsity  of  any  of 
these  misrepresentations  except  that  relating  to  the 
illness  of  the  insured  five  years  prior  to  the  date  of 
the  policies.  This  may  have  been  sufficient  to  raise 
a  suspicion  as  to  the  truth  of  other  representations 
relied  on;  but  cause  for  suspicion  does  not  constitute 
knowledge.  Hence  there  could  be  no  estoppel  of  the 
insurer's  right  to  'set  up  the  fraud  by  way  of  defense 
to  an  action  brought  to  enforce  the  apparent  lia- 
bility.' {California  Reclamation  Co.  v.  New  Zea- 
land Ins.  Co.,  23  Cal.  App.  611,  615  (138  Pac.  960, 
961);  General  Accident,  Fire  &  Life  Assur.  Corp. 
V.  Industrial  Ace.  Com.,  196  Cal.  179,  189,  190  (237 
Pac.  33).)" 

It  is  the  well  settled  rule  in  California  that  the  mere 
fact  that  a  defrauded  party  may  have  had  a  means  of 
acquiring  knowledge  of  the  truth  does  not  debar  recovery, 
there  being  no  duty  to  investigate.  The  rule  was  re- 
cently stated  in  Tzmning  v.  Thompson,  68  Cal.  App.  (2d) 
104,  156  P.  (2d)  29,  as  follows: 

"Where  there  is  no  legal  duty  of  a  plaintiff  to 
investigate  and  no  such  circumstance  is  present  as 
would  put  a  reasonably  prudent  man  upon  inquiry, 
the  mere  fact  that  a  means  of  acquiring  knowledge  is 
available  to  plaintiff  and  he  has  not  made  use  of  such 
means  does  not  debar  plaintiff  from  recovering  after 
he  makes  the  discovery.  (Tarke  v.  Bingham,  123 
Cal.  163,  166  (55  P.  759).)  Innocent  parties  do  not 
carry  the  burden  of  inquiry.  (Hart  v.  Walton,  9 
Cal.  App.  502,  509  (99  P.  719).)" 
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Appellant  offered  no  evidence  whatsoever  in  the  case  at 
bar  which  proved,  or  tended  to  prove,  that  the  insurer  had 
knowledge  of  the  falsity  of  any  material  representation 
concerning  the  health  or  medical  history  of  the  insured. 
The  nearest  approach  to  a  circumstance  which  might  have 
cast  suspicion  upon  the  completeness  and  truthfulness  of 
insured's  answers  was  the  fact  that  appellee  had  informa- 
tion indicating  that  insured  had,  at  some  time  or  other, 
consulted  a  Dr.  Lissner,  who  was  an  associate  of  Dr. 
Rosenfeld.  It  appears,  however,  that  appellee  had  no 
knowledge  concerning  the  date  or  the  purpose  of  the 
supposed  consultation  with  Dr.  Lissner. 

Appellant  urges  that  appellee  is  estopped  to  assert  that 
it  relied  upon  the  representations  of  the  insured  concern- 
ing his  health  and  medical  history  by  reason  of  the  fact 
that  Dr.  Waste,  the  insurer's  medical  examiner,  examined 
the  insured  and  made  a  report  indicating  a  favorable 
opinion  as  to  his  insurability.  This  contention  is  clearly 
without  merit.  In  the  first  place,  the  requirement  of 
medical  examinations  in  connection  with  applications  for 
life  insurance  is  practically  universal.  In  nearly  every 
cited  case  dealing  with  concealment  and  misrepresentation 
in  connection  with  an  application  for  life  insurance,  it 
appears  that  the  insured  had  submitted  to  a  medical  ex- 
amination and  that  a  report  of  such  examination  was 
received  and  considered  by  the  insurer  in  connection  with 
the  application.  It  is  manifest  that  such  fact  affords  no 
basis  for  claim  of  waiver  or  estoppel. 

In  the  second  place,  it  is  a  matter  of  universal  knowl- 
edge, affording  a  basis  for  judicial  notice,  that  a  great 
many  serious  diseases  and  ailments,  including  diseases  of 
the  heart  and  circulatory  system,  are  latent,  and  may  not 
be  disclosed  objectively  even  upon  the  most  careful  physi- 
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cal  examination.  Indeed,  Dr.  Waste  so  testified  in  this 
case  [R.  223,  224].  It  is  in  recognition  of  this  obvious 
truth  that  the  courts  have  uniformly  held  that  insurance 
companies  are  entitled  to  receive  full,  complete  and  truth- 
ful answers  from  the  insured  concerning  his  health,  medi- 
cal history,  past  complaints  and  ailments. 

POINT  V. 

There  Can  Be  No  Waiver  of  the  Insurer's  Right  to 
Rescind  Upon  Grounds  of  Misrepresentation  and 
Concealment  Until  After  the  Insurer  Has  Become 
Aware  of  the  Falsity  of  the  Representations. 

The  defenses  of  estoppel  and  waiver  asserted  by  appel- 
lant herein  are  closely  related.  Accordingly,  the  decision 
in  Gates  v.  General  Casualty  Co.  of  America,  120  F.  (2d) 
925,  and  the  cases  therein  cited  are  also  pertinent  to  the 
defense  of  waiver. 

It  is,  of  course,  well  settled  that  a  party  asserting 
affirmative  defenses  of  waiver  and  estoppel  bears  the 
burden  of  proving  such  defenses  by  clear  and  convincing 
evidence.  (8  Couch  Cyclopedia  of  Insurance  Law,  Sec. 
2238,  p.  7281.) 

And  in  the  case  of  California  Western  States  etc.  Co.  v. 

Feinstein,  15  Cal.   (2d)  413  at  p.  422,  101  P.   (2d)  696 

at  701,  it  is  stated: 

"Nor  may  it  be  said  that  the  insurer  could  have 
waived  its  right  to  rescind,  on  the  ground  of  false 
representations  made  by  the  insured  in  his  answers 
to  the  questions  as  set  forth  in  the  application  for 
reinstatement,  until  the  insurer  had  become  aware  of 
the  falsity  of  those  representations.  (McDanels  v. 
General  Ins.  Co.,  supra;  Schick  v.  Equitable  Life 
Assur.  Soc,  15  Cal.  App.  (2d)  28,  34  (59  Pac.  (2d) 


—25— 

163).)  It  was  only  after  the  insured  had  filed  his 
claim  for  disability  payments  in  June,  1936,  at  which 
time  an  investigation  was  made  with  regard  to  the 
ailments  for  which  he  had  undergone  treatment  by  a 
physician,  that  the  falsity  of  the  representations 
which  the  insured  had  made  in  the  application  for 
reinstatement  was  disclosed.  On  that  state  of  the 
record  it  cannot  be  said  that  the  insurer  had  waived 
any  of  the  rights  which  it  subsequently  asserted 
against  the  insured." 

In  Schick  V.  Equitable  Life  Assur.  Soc,  15  Cal.  App. 
(2d)  28,  at  page  34,  the  following  from  67  C.  J.  310,  is 
quoted  with  approval: 

"The  evidence  must  show  knowledge,  at  the  time 
the  waiver  is  claimed  to  have  occurred,  of  all  the 
material  facts  that  would  probably  have  influenced 
the  conduct  of  the  party;  the  proof  must  be  clear 
that  the  party  against  whom  the  doctrine  of  waiver 
is  invoked  knew  what  his  rights  were.  A  waiver 
cannot  be  established  by  a  consent  given  under  a 
mistake  of  fact." 

Appellant's  affirmative  defenses  of  waiver  and  estoppel 
necessarily  failed  because  he  did  not  sustain  his  burden 
of  proving"  them  and  because  the  uncontradicted  evidence 
established  that  the  insurer  received  no  knowledge  or 
information  whatever  concerning  the  matters  misrepre- 
sented and  concealed  until  after  investigation  was  made 
subsequent  to  the  death  of  the  insured.  The  insured's 
death  occurring  so  soon  after  the  issuance  of  the  policy 
and  from  the  causes  indicated  by  the  death  certificate 
naturally  suggested  the  propriety  of   such   investigation. 
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POINT  VI. 

The  Insured  Having  Executed  an  Express  Waiver  of 
the  Physician-Patient  Privilege,  the  Trial  Court 
Did  Not  Err  in  Admitting  the  Testimony  of 
Physicians  Who  Had  Been  Consulted  by  the 
Insured. 

Appellee  submits  that  appellant's  brief  does  not  properly 
specify  the  errors  relied  upon  in  the  manner  required  by 
Rule  20(d)  of  the  rules  of  this  court,  especially  with 
reference  to  alleged  errors  in  the  admission  of  evidence. 
Appellant  has  failed  to  quote  either  the  grounds  of  objec- 
tion urged  at  the  trial  or  the  substance  of  the  evidence 
admitted.  Moreover,  the  specifications  of  error  are  not 
limited  to  the  scope  of  the  statement  of  points  served  and 
filed  pursuant  to  Rule  75(d)  of  the  Federal  Rules  of 
Civil  Procedure  and  set  forth  in  the  appendix  to  appel- 
lant's opening  brief.  Nevertheless,  appellee  will  show 
that  the  contentions  made  by  appellant  are  without  merit. 

The  insurer  called  two  physicians,  who  testified  that 
they  had  been  consulted  by  the  insured  prior  to  the  date 
of  the  application  for  the  policy  in  suit.  The  testimony 
of  these  witnesses  proved,  or  tended  to  prove:  (1)  That 
prior  to  the  date  of  the  application,  insured  (a)  had  suf- 
fered from,  and  complained  of,  dizziness,  nausea  and  pain 
in  the  chest,  (b)  had  been  taking  nitroglycerine  tablets 
prescribed  for  the  relief  of  heart  pain,  (c)  had  suffered 
a  slight  stroke  which  had  rendered  him  unable  to  rise 
from  his  bed  for  a  week,  (d)  had  submitted  to  numerous 
physical  examinations  in  which  electrocardiographs  were 
taken;  and  (2)  that  from  a  time  anterior  to  the  applica- 
tion to  the  date  of  his  death,  insured  had  suffered  from 
arteriosclerosis  and  angina  pectoris,  which  were  serious, 
chronic  and  progressive  diseases  of  the  circulatory  system 
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and  which  contributed  as  immediate  causes  of  insured's 
death. 

Appellant  argues  that  the  trial  court  erred  in  overruling 
objections  to  this  testimony  made  upon  the  ground  that 
it  related  to  privileged  matters  concerning  which  the  physi- 
cians could  not  properly  be  examined  by  virtue  of  the 
provisions  of  Section  1881,  subdivision  (4)  of  the  Cali- 
fornia Code  of  Civil  Procedure,  This  statute  provides  in 
part  that  "a  licensed  physician  or  surgeon  can  not,  zmth- 
oiit  the  consent  of  his  patient,  be  examined  in  a  civil 
action  as  to  any  information  acquired  in  attending  the 
patient,  which  was  necessary  to  enable  him  to  prescribe 
or  act  for  the  patient ;  *  *  *."  (ItaHcs  supplied.)  The 
prohibition  of  the  statute  is  subject  to  a  number  of  quali- 
fications and  exceptions  which  need  not  be  noted  here. 

It  is  undisputed  in  this  case  that  the  insured  executed 
Part  II  of  the  application  containing  the  following  pro- 
vision : 

"*  *  *  I  expressly  waive  to  such  extent  as  may 
be  lawful,  on  behalf  of  myself  and  of  any  person 
who  shall  have  or  claim  any  interest  in  any  policy 
issued  hereunder,  all  provisions  of  law  forbidding 
any  physician  or  other  person  who  has  attended  or 
examined  me,  or  who  may  hereafter  attend  or  ex- 
amine me,  from  disclosing  any  knowledge  or  infor- 
mation which  he  thereby  acquired,  and  I  authorize 
any  such  disclosure." 

By  the  quoted  language,  the  consent  of  the  patient  was 
unequivocally  given.  It  thus  appears  that  appellant,  as 
beneficiary  of  the  policy  in  suit,  sought  to  assert  a  privi- 
lege which  was  personal  to  the  insured  and  which   the 
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insured  had  expressly  waived.  It  is  well  settled  law  that 
the  privilege  is  effectively  waived  by  a  provision  to  that 
effect  in  an  application  for  insurance. 

8  Wigmore  on  Evidence,  3rd  Ed.,  §2388,  p.  831 ; 

70  Corpus  Juris,  §633,  p.  466; 

27  Cal.  Jur.,  §43,  p.  59; 

Wirthlin  v.  Mutual  Life  Ins.  Co.,  56  F.  (2d)  137; 

Lincoln  National  Life  Ins.  Co.  v.  Hammer,  41  F. 
(2d)  12; 

Nezv  York  Life  Ins.  Co.  v.  Renault,  11  F.   (2d) 
281. 

Wigmore  expresses  the  rule  as  follows : 

"(b)  An  express  waiver  by  contract,  e.  g.,  in  a 
policy  of  insurance,  may  be  given  effect,  on  the  gen- 
eral principle  already  noticed  in  §7a.  Since  experi- 
ence has  shown  that  the  testimony  of  physicians  who 
might  assist  the  discovery  of  the  truth  is  likely  to  be 
suppressed  by  the  insured's  claim  of  privilege,  and 
since  the  contract  of  insurance  is  a  voluntary  trans- 
action for  both  parties,  the  insurer's  insistence  on  a 
provision  of  this  sort  in  his  contract  is  no  more  than 
a  reasonable  measure  of  self-protection,  and  does  not 
affect  the  interest  of  patients  in  general  other  than 
the  insured  party  to  the  contract." 

Appellant  apparently  does  not  deny  the  validity  or  the 
effectiveness  of  an  express  waiver  of  the  privilege  such 
as  was  signed  by  the  insured  in  this  case.  No  decision 
cited  by  appellant  holds  or  intimates  that  such  a  waiver 
is  not  valid  and  effective. 
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However,  it  appears  to  be  appellant's  contention  that 
the  insured's  express  waiver  of  the  privilege  became  an 
integral  part  of  the  contract,  and  that  the  insurer's  re- 
scission of  the  contract  operated  to  destroy  the  effective- 
ness of  the  waiver. 

This  novel  and  ingenious  argument  lacks  the  support  of 
reason  or  authority.  The  rule  that  a  party  may  not 
rescind  a  contract  and,  at  the  same  time,  claim  benefits 
under  it  has  no  application  here.  Appellee  seeks  no  bene- 
fit and  asserts  no  substantive  right  which  is  not  entirely 
consistent  with  its  rescission  and  repudiation  of  the 
contract. 

Rather,  it  is  appellant  who,  with  obvious  inconsistency, 
has  sought  to  recover  upon  the  contract  and,  at  the  same 
time,  to  repudiate  a  waiver  which  he,  himself,  describes  as 
an  "integral  part"  of  the  contract. 

We  are  dealing  here,  not  with  a  rule  of  substantive 
law,  but  with  a  rule  of  evidence.  Under  the  provisions  of 
Rule  43(a)  of  the  Federal  Rules  of  Civil  Procedure,  "the 
statute  or  rule  which  favors  the  reception  of  evidence 
governs"  and  it  is  important  to  note  the  further  provision 
of  the  rule  that  "the  competency  of  a  witness  to  testify 
shall  be  determined  in  like  manner." 

Manifestly,  the  testimony  of  these  physicians  concern- 
ing their  observations  of  the  insured,  their  objective  find- 
ings and  their  diagnoses  was  not  hearsay.  The  declara- 
tions of  the  insured  concerning  his  pains,  complaints  and 
suffering  not  only  were  a  part  of  the  res  gestae,  but  also 
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were  admissible  under  another  recognized  exception  to  the 
hearsay  rule  which  is  stated  by  Wigmore  as  follows: 

"It  is  for  statements  of  physical  pain  or  suffering 
that  the  exception  has  been  longest  recognized  and 
the  principle  most  fully  and  clearly  reasoned  out." 
{Wigmore  on  Evidence  (3rd  Ed.),  Vol.  VI,  Sees. 
17,  18,  p.  63.) 

Moreover,  the  insured's  declarations  were  admissible  to 
prove  his  knowledge  of  material  facts  concerning  his 
health,  which  facts  were  fully  established  by  other  evi- 
dence. (Missouri  State  Life  Ins.  Co.  v.  Young,  38  F. 
(2d)  399;  Wigmore  on  Evidence  (3rd  Ed.),  Vol.  II,  Sec. 
266(a),  p.  91.) 

Indeed,  appellant  limited  his  objections  to  disclosures 
made  subsequent  to  the  date  of  the  application  [R.  100], 
recognizing  the  admissibility  of  declarations  and  dis- 
closures anterior  thereto.  Furthermore,  the  record  shows 
that  appellant,  himself,  expressly  and  in  writing,  author- 
ized the  disclosure  of  all  the  information  which  he  now 
claims  was  privileged  [R.  403,  404].  The  record  further 
shows  that  these  authorizations  executed  by  appellant 
were  received  by  third  parties  and  were  used  to  obtain  all 
of  the  information  which  appellant  claims  to  be  privileged 
[R.  231  et  seq.;  also,  240  et  seq.].  Under  these  circum- 
stances, appellant  is  estopped  to  assert  any  objection  to 
the  testimony  of  these  physicians  on  the  ground  of 
privilege. 

Estate  of  Visaxis,  95  Cal.  App.  617,  273  Pac.  165. 
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POINT  VII. 

Appellant  Has  Wholly  Failed  to  Sustain  His  Burden 
of  Showing  Error  in  the  Findings  of  the  District 
Court. 

Appellant,  of  course,  carries  the  burden  of  showing 
this  appellate  court  that  the  findings  of  the  District  Court 
are  clearly  erroneous. 

F.  R.  C.  P.,  Rule  52(a); 

Augustine  v.  Bowles,  149  F.  (2d)  93,  96; 

Gates  V.  General  Casualty  Co.  of  America,  120  F. 
(2d)  925,  929. 

Appellee  has  shown  by  reference  to  the  record  that 
every  finding  of  the  trial  court  is  supported  by  an  abun- 
dance of  substantial  evidence.  Indeed,  the  findings  that 
material  facts  were  falsely  represented  and  concealed  and 
the  finding  that  insured  was  not  in  good  health  were 
required  by  uncontradicted  evidence. 

Appellant  has  not  challenged  either  the  admissibility  or 
the  reliability  of  the  testimony  of  the  witness  Ludden,  the 
pharmacist  who,  on  June  1,  1942,  filled  (and  many  times 
afterward  refilled)  the  prescription  for  nitroglycerine  tab- 
lets which  were  to  be  taken  for  "heart  pain"  [R.  401]. 

The  uncontradicted  testimony  of  the  pharmacist  that 
the  insured  complained  of  pain  in  his  chest  and  desired 
the  prescription  "as  soon  as  possible"  [R.  88]  sufficed  to 
prove  the  falsity  of  the  material  representation  in  the 
application  that  insured  had  never  suffered  from  pain  or 
pressure  in  the  chest.     The  fact  that  insured  was  taking 


—32— 

medicine  for  the  relief  of  heart  pains  and  submitting  to 
repeated  examinations  and  electrocardiographic  studies 
proved,  beyond  all  reasonable  doubt,  that  he  knew  of  his 
condition. 

Conclusion. 

Appellee  submits  that  the  judgment  under  review  is 
sustained  by  well  settled  rules  of  law,  and  that  appellant 
has  failed  entirely  to  show  error  in  any  particular.  There- 
fore, the  judgment  should  be  affirmed. 

Respectfully  submitted, 

Meserve,  Mumper  &  Hughes, 
Roy  L.  Herndon, 

Attorneys  for  Appellee. 
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rection of  some  of  the  misapprehensions  created  therein. 
Appellant's  Opening  Brief  is  otherwise  ample  answer,  and 
he  will  not  incumber  the  record  by  its  reiteration. 

Summarizing,  Appellant  will  confine  himself,  in  this 
reply,  to  the  following  points: 
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tion 29  of  Part  11. 

2.  The  CaHfornia  Insurance  Code  imposes  upon  the 
"insurer"  the  duty  of  making  investigation  of  that  which 
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it  has  "the  means  of  ascertaining"  and  which  "in  the 
exercise  of  ordinary  care"  it  "ought  to  know."  It  is 
"presumed"  and  "bound  to  know"  that  which  is  "equally" 
open  to  its  "inquiry."  Its  right  to  information  of  the 
material  facts  is  "waived"  by  its  "neglect  to  make  in- 
quiries as  to  such  facts,"  particularly  "where  they  are 
distinctly  implied  in  other  facts  of  which  information  is 
communicated." 

3.  No  false  representation  was  made  and  nothing  was 
concealed  from  appellee. 

4.  Appellant,  neither  in  fact  nor  in  legal  contemplation, 
adopted  "as  his  own"  the  statements  of  Abe  Lutz  in  Part 
II. 

5.  Appellee  cannot  have  its  cake  and  eat  it  too. 

6.  Appellee  concedes  that  the  testimony  of  attending 
physicians  of  Abe  Lutz  with  respect  to  the  latter's  state- 
ments to  said  physicians,  including  all  subjective  symp- 
toms, were  hearsay  as  to  appellant. 

7.  The  defenses  of  waiver  and  estoppel  compel  reversal 
of  the  trial  court's  judgment. 
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I. 

There   Is   No   Issue   in   This   Case   With   Respect   to 

Question  29  of  Part  II. 

Appellee  has  injected  a  false  issue  in  this  case.  Ap- 
pellee's amended  complaint  does  not  allege  that  the  whole 
or  any  part  of  the  answer  of  the  "insured"  to  question  29 
in  Part  II  (requesting  full  description  of  illnesses,  diseases 
or  injuries  and  since  childhood)  contains  either  any  con- 
cealment or  any  false  representation  [I,  2,  17]. 

The  issues  in  this  connection  are  tendered  by  Paragraph 
IX  of  the  amended  complaint  [I,  6,  9]  and  are  joined, 
without  aider  of  said  complaint,  by  Paragraph  IX  of 
Appellant's  answer  [I,  24-26]. 

While  said  complaint  alleges  that  Abe  Lutz,  the  so- 
called  "insured,"  gave  and  stated  all  the  answers  to  all 
the  questions  in  said  Part  II  with  intent  to  deceive  appellee 
"in  answer  to  certain  of  the  questions"  (emphasis  added), 
nevertheless,  said  complaint  identifies  said  ''certain  of  the 
questions"  with  a  particularity  which  excludes  said  ques- 
tion 29  of  said  Part  II. 

Said  complaint  alleges,  and  there  is  no  aider  thereof  in 
appellant's  answer,  that  the  alleged  false  representations 
and  concealment  relied  upon  by  appellee  to  vitiate  the 
policy  are  with  respect  to  only  questions  35,  36  and  44  [I, 
8,  9]. 

This  is  emphasized  by  Paragraph  X  of  said  complaint 
[I,  9-10],  which  alleges  that  appellee  did  not  know  that 


"said    representations"    and    "said    answers"    were    false 
and  untrue  and  that  had  it  known 

"that  within  one  year  preceding  the  date  of  said 
appHcation  for  said  insurance,  said  Abe  Lutz  [ap- 
pellant's father,  the  so-called  "insured"]  had  con- 
sulted a  physician  and  been  treated  by  a  physician  for 
pains  ill  the  chest,  dizziness,  shortness  of  breath  and 
palpitation  of  the  heart,  and  had  plaintiff  known  that 
Abe  Lutz  had  in  fact  suffered  from  dizziness  and 
fainting  spells,  palpitation  of  the  heart,  shortness  of 
breath,  pains  and  pressure  in  the  chest,  it  would  not 
have  issued  said  policy  of  life  insurance."  (Em- 
phasis added.)  etc. 

This  is  again  demonstrated  in  Paragraph  XIII  of  said 
complaint  [I,  11-13]  which  alleges,  in  so  far  as  is  here 
pertinent,  that  "after  the  death  of  said  Abe  Lutz  *  *  *, 
and  *  *  *  receipt  *  *  *  of  proofs  of  death  *  *  *, 
plaintiff  *  *  *  first  *  *  *  received  information  lead- 
ing it  to  *  *  *  an  investigation  *  *  *  to  determine 
whether  said  answers  were  true,   *   *   * 

"That  as  a  result  of  said  investigation  and  exami- 
nations plaintiff  company  first  learned  that  *  *  * 
said  Abe  Lutz  had,  prior  to  the  date  of  said  applica- 
tion for  said  insurance,  suffered  from,  had  consulted 
a  physician  for,  and  been  examined  by  a  physician  for 
indigestion,  dizziness  and  fainting  spells,  palpitation 
of  the  heart,  shortness  of  the  breath  and  pains  and 
pressure  in  the  chest  and  had,  within  approximately 
one  year  prior  to  the  date  of  said  application  and  other 
than  in  August,  1942,  consulted  a  physician  and 
been  treated  by  a  physician  for,  and  had  suffered  from 
each  and  all  of  the  ailments  hereinabove  particularly 
described  and  alleged."     (Emphasis  added.) 
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The  Issues. 

In  this  connection,  the  amended  complaint  alleges,  and 
appellant's  answer  denies  that  his  father,  Abe  Lutz: 

A.  In  or  by  his  answers  in  his  medical  examination 
referred  to  in  the  application  (part  1)  for  insurance  as 
"Part  2,"  falsely  or  fraudulently  represented  to  appellee 
that  he: 

1.  Had  never  suffered  from: 

(a)  Indigestion; 

(b)  Insomnia; 

(c)  Nervous  strain  or  depression; 

(d)  Overwork; 

(e)  Dizziness  or  fainting  spells; 

(f)  Palpitation  of  the  heart; 

(g)  Shortness  of  breath; 

(h)   Pain  or  pressure  in  the  chest. 

2.  Had  not  consulted  or  been  treated  or  examined 
by  any  physician  or  practitioner  other  than  Dr. 
Maurice  H.  Rosenfeld  in  August,  1942,  and  for  a 
physical  examination  and  blood  sugar  determination, 
with  normal  result,  zvithin  five  years  immediately 
preceding  November  14,  1942,  the  date  of  said  ap- 
plication. 

B.  Falsely  or  fraudulently  concealed  the  fact  that  he 
had  consulted  and  been  'treated  by  physicians : 

1.  Within  five  years  prior  to  November  14,  1942, 
the  date  of  said  application,  for: 

(a)  Dizziness  or  fainting  spells ; 

(b)  Palpitation  of  the  heart ; 

(c)  Shortness  of  breath  ; 

(d)  Pain  or  pressure  in  the  chest. 
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2.  In  January,  1937,  for  nausea  and  dizziness; 

3.  In  June,  1942,  for  pains  in  the  chest; 

4.  In  July,  1942,  for 

(a)  Dizziness  or  nausea; 

(b)  Pains  in  the  chest; 

(c)  Indigestion; 

(d)  Palpitation  of  the  heart; 

(e)  Various  ailments  and  diseases. 

It  will  be  noted  that  "various  ailments  and  diseases" 
last  above  mentioned  as  subdivision  "(e),"  although  broad 
and  conprehensive  to  infinity,  is,  nevertheless,  limited 
to  the  month  of  July,  1942,  during  which  month,  as  will 
be  hereinafter  disclosed,  Abe  Lutz  saw  only  one  doctor, 
Dr.  Rosenfeld,  and  saw  him  only  once,  to  wit,  on  July  6, 
1942,  with  no  complaints  whatsoever  [I,  115].  Even  on 
this  date,  July  6,  1942,  the  doctor  had  made  no  definite 
diagnosis  of  any  ailment  or  disease  and  certainly  no 
diagnosis  of  any  heart  condition,  and  in  his  private  think- 
ing with  respect  to  Abe  Lutz'  condition,  only  had  sus- 
picions; he  "suspected  the  possibility"  of  a  heart  condition 
[I,  116]  but  he  did  not  tell  Abe  Lutz  what  he  "suspected" 
nor  what  his  conclusions  were  [I,  117],  explaining  that 
his  conclusions  based  on  his  suspicions  were  "just  for  my 
own  information  and  a  follow-up  for  further  diagnostic 
evidence"  [I,  117]. 
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Duodenal  Ulcer,  Coronary  Thrombosis,  and  the  "Ten- 
tative" "Suspicion"  of  Dr.  Rosenfeld  That  It  Was 
"Probable"  That  Abe  Lutz  Had  Mild  Angina 
Pectoris  Have  No  Relevancy,  and  Are  Foreign, 
to  Any  Issue  in  This  Case. 

Duodenal  Ulcer: 

Just  before  Abe  Lutz  died,  "he  was  sent  to  the  hospital 
because  he  had  an  acute  duodenal  ulcer;  that  is,  an  ulcer 
of  the  stomach"  [I,  120].  Duodenal  ulcer  was  one  of  the 
contributing  causes  of  death  [11,  420].  Appellant's  father 
had  been  afflicted  with  said  duodenal  ulcer  slightly  over 
two  months  prior  to  his  death  [II,  420].  In  other  words, 
the  insured  did  not  become  so  afflicted  until  well  over  a 
year  after  the  effective  date  of  the  policy.  He  did  not 
have  such  an  ulcer  when  the  application  was  signed  [II, 
420]. 

Coronary  Thrombosis: 

This  was  the  "immediate  contributing"  cause  of  the 
death  of  Abe  Lutz  [I,  119].  Appellant's  father  was  so 
fatally  stricken  only  "several  hours"  or  "immediately 
preceding  his  death"  [I,  143].  According  to  the  death 
certificate,  Abe  Lutz  had  been  so  afflicted  one  day  [II, 
420].  In  other  words,  Abe  Lutz  did  not  acquire  this 
affliction  until  well  over  nineteen  months  after  the  effective 
date  of  the  policy.  Dr.  Rosenfeld,  the  sole  author  of  this 
diagnosis,  testified  that  normal,  healthy  appearing  people 
suffer  from  fatal  attacks  of  coronary  thrombosis  without 
any  previous  symptoms  thereof  [I,  143],  and  that  in  all 
of  the  examinations  that  he,  Abe  Lutz'  attending  physician, 
made,  from  the  first  time  Abe  Lutz  became  his  patient 
up  until  the  fatal  attack  (a  period  of  over  7  years,  i.  c. 


from  1-16-37  to  5-28-44),  there  were  no  symptoms,  sub- 
jective or  objective,  which  could  be  ascribed  to  coronary 
thrombosis  [I,  144].  In  short,  Abe  Lutz  did  not  have 
coronary  thrombosis  when  the  application  was  signed  on 
November  14,  1942. 

Angina  Pectoris,  or  "Mild  Angina  Pectoris": 

This  is  irrelevant  and  foreign  to  any  issue  in  this  case 
for  at  least  four  reasons,  to  wit: 

1.  As  elaborated  in  points  "(a)"  and  "(b),"  pages 
21  to  28  of  appellant's  opening  brief,  Abe  Lutz  the 
socalled  "insured"  is  not  a  party  to  the  contract  of 
insurance  and  neither  the  policy  nor  the  law  provide 
that  appellant's  rights  in  the  premises  are  predicated 
upon  the  conduct  of  the  insured. 

2.  Neither  any  alleged  falsity  nor  any  alleged 
concealment  in  the  answers  of  Abe  Lutz  to  question  29 
in  Part  II  (requesting  full  description  of  ailments, 
diseases  or  injuries  had  since  childhood)  is  in  issue 
in  this  case  as  is  hereinabove  explained. 

3.  There  is  no  evidence  in  the  record  that  as  of 
any  date  subsequent  to  August  11,  1942  (over  three 
months  prior  to  the  date  of  the  application)  and  prior 
to  April  7,  1944  (when  Dr.  Rosenfeld  next  saw  Abe 
Lutz  after  August  11,  1942),  there  was  any  diagnosis, 
qualified  or  unqualified,  or  either  angina  pectoris  or 
"mild  angina  pectoris."  While,  over  appellant's  ob- 
jection [I,  122-123],  Dr.  Rosenfeld  stated  that  it 
was  his  "belief,"  in  retrospection,  that  Abe  Lutz  had 
angina  pectoris  during  the  period  between  November 
1,  1942  and  December  9,  1942  [I,  122-123],  never- 
theless, he  neither  saw  Abe  Lutz  nor  prescribed  any 
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medicine  for  him  during  the  entire  period  of  over 
nineteen  months  between  August  11,  1942,  and  April 
7,  1944  [I,  143-144].  Further,  the  above  mentioned 
testimony  of  Dr.  Rosenfeld,  made  in  retrospection, 
after  the  death  of  said  Abe  Lutz,  should  have  been, 
and  the  trial  court  thought  that  it  was  excluded  and 
expunged  from  the  record  as  is  demonstrated  by  the 
statement  of  the  court  to  that  effect  in  the  court's 
opinion  where,  speaking  of  evidence  elicited  from  Dr. 
Rosenfeld,  Judge  Jenny  said : 

"The  testimony  limits  the  information  obtained 
by  Dr.  Rosenfeld  from  the  deceased  (Abe  Lutz) 
to  that  period  of  time  prior  to  November  16, 
1942."    [I,  355.] 

Inasmuch  as  there  is  no  competent  evidence  with 
respect  to  any  unfavorable  state  of  the  health  of  Abe 
Lutz  when  the  application  was  approved  and  the 
first  premium  thereon  was  paid,  it  therefore  follows 
that  the  after  death  diagnosis  of  angina  pectoris  is 
irrelevant  and  foreign  to  appellee's  claim  that  when 
the  apphcation  was  approved  and  the  first  premium 
thereon  was  paid  that  Abe  Lutz  was  not  in  good 
health. 

4.  There  was  no  diagnosis  of  angina  pectoris 
until  after  the  death  of  Abe  Lutz  [II,  420].  Dr. 
Rosenfeld,  the  sole  author  of  that  ultimate  diagnosis, 
first  acquired  "suspicions"  that  Abe  Lutz  had  "mild 
angina  pectoris"  on  June  1,  1942;  the  symptoms 
"were  very  mild"  [I,  136].  Angina  pectoris  was 
only  "suspected"  [I,  107],  and  it  was  Dr.  Rosenfeld's 
policy  not  to  make  any  statements  which  would  make 
the   patient   unduly   apprehensive   when   he   found   a 
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condition  involving-  a  suspician  of  heart  infirmity  [I, 
119,  135],  and  in  lieu  thereof  he  told  Abe  Lutz  about 
the  latter 's  "potential  diabetic  condition"  [I,  107] 
and  prescribed  nitroglycerine  [I,  106],  sometimes 
prescribed  for  high  blood  pressure  [I,  135],  for 
relief  of  the  pain  of  the  suspected  mild  angina  pec- 
toris [I,  106,  137]  and  advised  curtailment  of  acti- 
vities and  reduction  of  weight  by  diet  "to  improve  this 
potential  diabetic  condition"  [I,  106,  137].  The 
doctor's  imrevealcd  "suspicions"  on  June  1,  1942, 
were  tentative  only  [I,  137].  Those  suspicions  were 
"probably  angina  pectoris,  probably  due  to  the  coro- 
nary artery  narrowing,"  which  latter  narrowing,  the 
doctor  thought,  was  "probably  progressive"  [I,  106] 
(The  emphasis  on  the  three  appearances  of  the  word 
"probably"  in  the  two  phrases  last  above  quoted  is  of 
course  added).  Based  on  "very  mild"  symptoms  [I, 
136]  and  probabilities,  the  doctor  only  had  "tenta- 
tive" "suspicions"  of  "mild  angina  pectoris."  Even 
this  tentative  suspicion  the  doctor  did  not  reveal  to 
Abe  Lutz,  who  was  merely  reminded  by  the  doctor 
"to  improve  this  potential  diabetic  condition"  [I,  106, 
137]. 

Even  as  late  as  July  6,  1942,  the  fourth  time  Abe 
Lutz  was  seen  by  Dr.  Rosenfeld  after  June  1,  1942, 
the  doctor  reserved  any  diagnosis,  and  in  answer  to 
the  question 

"On  July  6,  1942,  did  you  tell  the  patient  what 
your  diagnosis  and  conclusions  were?" 

he  answered, 

"No,  sir,  that  was  just  for  my  own  informa- 
tion and  a  followup  for  further  diagnostic  evi- 
dence" [I,  117]. 


—11— 

Dr.  Rosenfeld  merely  revealed  his  "suspicion"  [T, 
117].  Dr.  Rosenfeld  then  explained  that  it  was 
possible  for  a  person  to  have  mild  angina  pectoris 
and  thereafter  effect  a  complete  recovery,  and  that 
many  times  a  person  will  have  all  the  symptoms  and, 
over  a  period  of  time  and  treatment,  effect  a  com- 
plete recovery  [I,  149]. 

On  August  7,  1942,  the  next  visit  of  Abe  Lutz 
to  Dr.  Rosenfeld,  Mr.  Lutz  had  no  complaints.  "The 
examination  and  the  discussion  on  that  day  was  pri- 
marily referrable  to  the  patient's  diabetic  problem." 
Mr.  Lutz  was  told  "that  his  blood  sugar  was  essen- 
tially normal"   [I,  118]. 

On  August  11,  1942,  the  next  visit  of  Abe  Lutz 
with  Dr.  Rosenfeld  and  the  last  time  the  doctor  saw 
Mr.  Lutz  before  April  7,  1944  when  the  latter  was 
stricken  with  his  fatal  illness  [I,  144],  Mr.  Lutz 
had  no  complaints.  The  doctor  testified  that  although 
his  suspicion-  was  the  same,  nevertheless  "there  was 
no  increase  in  impairment"  [I,  118].  It  is  to  be 
noted  that  even  on  this  late  date  there  was  still  no 
definite  diagnosis  or  certainty  of  Abe  Lutz'  affliction 
which  the  doctor,  even  on  this  last  visit  prior  to  the 
fatal  illness  of  Abe  Lutz,  referred  to  as  "the  condi- 
tion I  suspected"  [I,  118].  Additionally,  Dr.  Rosen- 
feld testified,  the  over-all  picture  was  that  the  patient 
was  improving;  he  was  better;  he  had  improved  [I, 
141].  Mr.  Lutz  had  recovered  from  the  pain  [I, 
150].  His  appearance  was  that  of  a  normal  appearing 
man  in  every  way  [I,  144]. 

The  first  and  only  diagnosis  of  angina  pectoris  is 
the  one  made  by  Dr.  Rosenfeld  after  the  death  of 
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Abe  Lutz,  when,  in  retrospection  and  realization  that 
"an  acute  coronary  thrombosis"  was  "the  immediate 
contributing  cause"  of  the  patient's  death  [I,  119], 
he  signed  the  certificate  of  death  [II,  420]. 

The  unalleged,  but  now,  by  appellee,  claimed  con- 
cealment of  affliction  with  angina  pectoris,  or  "mild 
angina  pectoris,"  is  not  an  issue  in  this  case  because 
when  Part  II  was  signed  no  one  was  competent  to 
determine  the  fact  as  to  whether  Abe  Lutz  was  so 
afflicted,  other  than  a  medical  expert.  Dr.  Rosenfeld 
in  the  instant  case,  and  with  him,  even  in  his  own 
private  thinking,  said  affliction  was  not  a  fact  and 
remained  only  a  suspicion  until  death  by  reason  of 
another  affliction,  to  wit,  coronary  thrombosis,  as  the 
"immediate  contributing"  cause,  occurred. 

It  is  pertinent,  at  this  point,  to  point  out  the  fact 
that  under  the  law  even  a  party  to  a  contract  of  insur- 
ance is  not  bound  to  communicate  to  the  other,  even 
upon  inquiry,  information  of  his  own  judgment  upon 
the  matters  in  question.  We  refer  to  and  quote  Cali- 
fornia Insurance  Code,  Sec.  339,  to  wit: 

"Information  of  party's  ouni  judgment. 
Neither  party  to  a  contract  of  insurance  is  bound 
to  communicate,  even  upon  inquiry,  information 
of  his  own  judgment  upon  the  matters  in  ques- 
tion."    (Emphasis  added.) 

California  Insurance  Code,  Sec.  339. 

It  is  unfair,  after  the  lips  of  Abe  Lutz  are  sealed 
by  death,  and  it  would  offend  all  principles  of  equity, 
to  assert  that  Abe  Lutz  concealed  affliction  with 
angina  pectoris  (which  he  did  not  know  that  he  had, 
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hoped  and  prayed  that  he  did  not  have,  and  tried  to 
avoid  by  following  the  best  medical  advice  he  could 
secure)  when  he  was  constrained  to  rely  and  depend 
upon  expert  medical  advice  for  diagnosis  and  such 
expert  medical  advice  (to  wit,  that  of  Dr.  Rosenfeld, 
a  heart  specialist),  in  lieu  of  diagnosis,  had  and  fur- 
nished only  "tentative"  judgment  of  "suspicions"  or 
"probability." 

II. 

The  California  Insurance  Code  Imposes  Upon  the 
"Insurer"  the  Duty  of  Making  Investigation  of 
That  Which  It  Has  "the  Means  of  Ascertaining" 
and  Which  "in  the  Exercise  of  Ordinary  Care" 
It  "Ought  to  Know."  It  Is  "Presumed"  and 
"Bound  to  Know"  That  Which  Is  "Equally" 
Open  to  Its  "Inquiry."  Its  Right  to  Information 
of  the  Material  Facts  Is  "Waived"  by  Its  "Ne- 
glect to  Make  Inquiries  as  to  Such  Facts,"  Parti- 
cularly "Where  They  Are  Distinctly  Implied  in 
Other  Facts  of  Which  Information  Is  Communi- 
cated." 

Appellee,  at  page  22  of  its  brief,  urges  that  it  was  under 
no  legal  duty  to  investigate.  It  makes  this  argument  by 
incongruous  analogy  to  Twining  v.  Thompson,  68  Cal. 
App.  (2d)  104,  which  is  not  an  insurance  case,  and  to  the 
contrary  involves  a  long  unapprehended  fraud  of  a  fidu- 
ciary and  the  court  in  that  case  merely  held,  as  to  the 
trusting  and  unsuspecting  plaintiff  partner  who  was  de- 
frauded, that  "*  *  *  the  mere  fact  that  a  means  of  ac- 
quiring knowledge  is  available  to  plaintiff  and  he  has  not 
made  use  of  such  means  does  not,"  in  that  character  of 
situation,  "debar  plaintiff  from  recovering  after  he  makes 
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the  discovery.    *    *    '■'    Innocent  parties  do  not  carry  the 
burden  of  inquiry.     *     *     *." 

The  difference  in  the  relation  between  the  ("applicant 
for")  purchaser  of  insurance  and  the  ("insurer")  vendor 
thereof,  on  the  one  hand,  and,  on  the  other,  the  fiduciary 
relationship  between  copartners  (as  is  involved  in  the 
Twining  v.  Thompson  case,  supra,  from  which  appellee's 
inappropriate  and  misleading  above  mentioned  quotation 
is  taken),  is  obvious.  The  law  with  respect  to  investigative 
duty  is  not  the  same  in  the  situation  present  in  this  case 
which  involves  the  "applicant  for  insurance"  (appellant) 
and  the  "insurer"  (appellee),  as  it  is  as  between  copartners 
who  are  fiduciaries  as  to  each  other  and  thus  are  not 
dealing  "at  arm's  length."  It  is  obvious  that  appellee  is 
totally  without  authority  in  support  of  its  argument  in  this 
connection  by  reason  of  its  having  cited  and  quoted  an 
excerpt  from  such  an  inappropriate  reference  as  is  the 
Twining  case,  supra. 

In  addition  to  the  case  law  on  the  subject,  a  statutory 
duty  of  investigation  is  imposed  upon  the  insurer  by 
California  Insurance  Code,  Sections  332,  ?)2>2),  334  and 
336,  as  follows: 

By  No.  332,  entitled  "Required  Disclosures,"  the  in- 
surer must  investigate,  i.  c,  ascertain,  "all  facts"  which 
it  has  "the  means  of  ascertaining"  inasmuch  as  the  other 
party  to  the  insurance  contract,  the  applicant  for  insiir- 
afice  (appellant),  is  only  required  to  communicate  to  the 
insurer  such  material  facts  "within  his  knowledge"  as  to 
which  he  makes  no  warranty  and  which  the  insurer 

"has    not    the   means   of   ascertaining."     (Emphasis 

added.) 
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Adding  emphasis,   we   quote   California  Insurance   Code, 
Section  332,  in  full  as  follows : 

"Required  Disclosures.  Each  party  to  a  contract 
of  insurance  shall  communicate  to  the  other,  in  good 
faith,  all  facts  zmtltin  his  knozulcdgc  which  are  or 
which  he  believes  to  be  material  to  the  contract  and  as 
to  which  he  makes  no  warranty,  and  ivhich  the  other 
has  not  the  means  of  ascertaining." 

332  California  Instt/rance  Code. 

Note: 

Abe  Lutz'  waiver  of  privilege  and  express  authoriza- 
tion for  full  disclosure  invested  the  appellee  "insurer" 
with  "the  means  of  ascertaining"  all  facts  which  it  now 
claims  were  concealed  from  and  misrepresented  to  it. 

By  Section  333,  entitled  "Matters  Not  Required  to  Be 
Disclosed  Except  Upon  Inquiry,"  the  applicant  for  insur- 
ance (appellant),  except  in  answer  to  the  inquiries  of  the 
insurer  (appellee),  is  not  bound  to  communicate  informa- 
tion of  matters  which,  in  the  exercise  of  ordinary  care, 
the  insurer  ought  to  know  or  as  to  which  the  insurer 
"waives  communication."  Adding  emphasis,  we  quote  in 
part  California  Insurance  Code,  Section  333,  as  follows: 

"Matters  Not  Required  to  Be  Disclosed  Except 
Upon  Inquiry.  Neither  party  to  a  contract  of  insur- 
ance is  bound  to  communicate  information  of  the 
matters  following,  except  in  answer  to  the  inquiries 
of  the  other: 

1.  Those  which  the  other  knows. 

2.  Those  which,  in  the  exercise  of  ordinary  care, 
the  other  ought  to  know,  and  of  which  the  party 
has  no  reason  to  suppose  him  ignorant. 

3.  Those  of  which  the  other  waives  communication 
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4  *     *     * 

5  *    *    *_" 

333  California  Insurance  Code. 

By  Section  335,  entitled  "Presumed  Knowledge,"  the 
insurer  (appellee)  is  "bound  to  know"  all  the  matters 
which  may  affect  the  perils  contemplated,  and  which  are 
"open"  to  its  inquiry  "equally"  with  that  of  the  applicant 
for  insurance  (appellant).  Adding-  emphasis,  we  quote 
in  part  California  Insurance  Code,  Section  335  as  fol- 
lows: 

"Presumed  Knowledge.  Each  party  to  a  contract 
of  insurance  is  bound  to  know: 

(a)  All  the  general  causes  which  are  open  to  his 
inquiry  equally  with  tJmt  of  the  other,  and  which  may 
affect  either  the  political  or  material  perils  contem- 
plated. 

335  Californiu  Insurance  Code. 

Note: 

It  should  here  be  observed  that  the  matters  allegedly 
misrepresented  as  well  as  those  allegedly  concealed  by 
Abe  Lutz  (there  is  no  allegation  that  appellant  misrepre- 
sented or  concealed  anything)  were  open  to  the  insurer's 
(appellee's)  "inquiry  equally  with  that  of"  the  applicant 
for  insurance  (appellant).  In  fact,  such  matters  were 
more  open  to  insurer's  (appellee's)  inquiry  inasmuch  as 
appellee  was  (and  appellant  was  not)  armed  and  imple- 
mented with  Abe  Lutz'  said  waiver  of  privilege  and  ex- 
press authorization  for  full  disclosure,  and  the  name  and 
address  of  Dr.  Maurice  H,  Rosenfeld. 
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By  Section  336,  entitled  "Waiver  of  Right  to  Infor- 
mation," the  insurer  (appellee)  "waived"  its  "right  to  in- 
formation of  material  facts"  which  it  claims  were  con- 
cealed from  it  by  its  "neglect  to  make  inquiries  as  to  such 
facts,"  particularly  as  is  true  in  the  instant  case  at  bar, 
where  such  facts  were  "distinctly  implied  in  other  facts 
of  which  information  [was]  communicated."  Adding 
emphasis,  we  quote  in  part  California  Insurance  Code, 
Section  336,  as  follows : 

"Waiver  of  Right  to  Information.  The  right  to 
information  of  material  facts  may  be  waived  *  *  * 
by  neglect  to  make  inquiries  as  to  such  facts,  where 
they  are  distinctly  implied  in  other  facts  of  which 
information  is  communicated." 

336  California  Insurance  Code. 

Note: 

All  "information  of  material  facts"  which  appellee 
claims  was  concealed  from  or  misrepresented  to  it  was 
"distinctly  implied"  in  the  following  "other  facts  of  which 
information"  was  "communicated"  to  appellee: 

1.    That  Abe  Lutz  had: 

(a)  been  declined  for  insurance.  [Question  28  of 
Part  II;  1,44;  II,  406]; 

(b)  been  suspected  of  having  sugar  or  albumen  in 
his  urine  [Question  37  of  Part  II;  I,  44;  II, 
406]; 

(c)  lost  15  pounds  in  weight  in  then  recent  months 
[Question  32  of  Part  II;  I,  44;  II,  406]  ; 

(d)  consulted  and  had  physical  examination  by  Dr. 
Maurice  H.  Rosenfeld  of  1908  Wilshire  Blvd. 
in  Los  Angeles  during  the  then  preceding  Au- 
gust, 1942,  then  less  than  three  months  earlier 
[Question  36  of  Part  II;  I,  44;  II,  406] ; 


i 
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2.  That  Dr.  Rosenfeld  was  a  heart  specialist  and 
checked  Abe  Lutz'  heart  [I,  218] ; 

3.  That  Abe  Lutz  had  a  history  of  diabetes  [I,  216]  ; 

4.  That  Abe  Lutz  had  been  rejected  for  insurance  on 
account  of  sugar  in  his  urine  [I,  216]  ; 

5.  That  appellee's  medical  examiner  had  examined  Abe 
Lutz  several  times  previously  [I,  216]. 

Knowing  that  Dr.  Rosenfeld  was  a  heart  specialist, 
that  he  had  checked  Abe  Lutz'  heart  and  given  him  a 
physical  examination,  together  with  a  blood  sugar  deter- 
mination, together  with  Abe  Lutz  having  been  declined 
for  insurance  on  account  of  sugar  in  his  urine,  and  having 
a  history  of  diabetes,  "distinctly  implied"  that  Dr.  Rosen- 
feld was  in  possession  of  information  of  facts  material 
to  a  proper  determination  of  the  physical  condition  of  Abe 
Lutz  which  also  implied  that  Dr.  Rosenfeld  had  properly 
taken  a  history  from  Abe  Lutz.  All  "information  of  ma- 
terial facts"  which  appellee  claims  was  concealed  from 
or  misrepresented  to  it  were  ultimately  elicited  from  Dr. 
Rosenfeld.  Even  the  information  elicited  from  Dr.  Seech, 
over  appellant's  objection  upon  the  trial  of  this  case,  was 
known  to  Dr.  Rosenfeld. 

It  follows  therefore  by  the  provisions  of  California 
Insurance  Code,  Sec.  336,  that  appellee  "waived"  its 
"right  to  information  of  material  facts"  which  it  claims 
were  concealed  from  it,  by  its  "neglect  to  make  inquiries 
as  to  such  facts"  inasmuch  as  such  facts  were  "distinctly 
implied"  in  other  facts  of  which  information  was  "com- 
municated" to  it. 

California  Insurance  Code,  Sec.  336. 
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III. 

No    False    Representation    Was    Made    and    Nothing 

Was  Concealed  From  Appellee. 

Ample  treatment  of  this  point  is  contained  in  appellant's 
opening  brief  and  particularly  under  subdivision  "(h)" 
thereof,  pages  53  to  61  both  inclusive,  to  which  reference 
merely  is  made  to  avoid  reiteration.  Additionally,  how- 
ever, it  should  be  observed  that  "concealment"  is  defined 
by  California  Insurance  Code,  Sec.  330,  as 

neglect  to  communicate  that  which  a  party  knows  and 
ought  to  communicate. 

Further,  appellant  was  not  under  any  duty  to  disclose 
any  facts  which  appellee  had  "the  means  of  ascertaining," 
California  Insurance  Code,  Sec.  332. 

or,  except  in  answer  to  specific  inquiry,  any  facts  which 
"in  the  exercise  of  ordinary  care"  appellee  ought  to  have 
known  or  ascertained, 

California  Insurance  Code,  Sec.  333 

or,  any  facts  concerning  information  to  which   appellee 
waived  its  right  by  its  "neglect"  to  make  inquiry. 
California  Insurance  Code,  Sec.  336. 

There  were  no  false  representations  as  is  clearly  demon- 
strated in  the  above  mentioned  subdivision  of  appellant's 
opening  brief,  mere  reference  to  which  is  again  made  to 
avoid  reiteration. 

The  above  mentioned  Insurance  Code  sections  are  rela- 
tively well  amalgamated  into  succint  form  in  the  case  of 
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Columbia  Nat'l  Life  Ins.  Co.  v.  Rodgers,   116  F.    (2d) 
705,  707,  where  it  is  said  that: 

"An  insurance  company  may  be  charged  with 
knowledge  of  facts  which  it  ought  to  have  known. 
See,  Supreme  Lodge  K.  P.  v.  KaHnski,  163  U.  S. 
289,  16  S.  Ct.  1047,  41  L.  Ed.  163.  Knowledge  which 
is  sufficient  to  lead  a  prudent  person  to  inquire  about 
the  matter,  when  it  could  have  been  ascertained  con- 
veniently, constitutes  notice  of  whatever  the  inquiry 
would  have  disclosed." 

IV. 
Appellant,  Neither  in  Fact  Nor  in  Legal  Contempla- 
tion, Adopted  "As  His  Own"  the  Statements  of 
Abe  Lutz  in  Part  II. 

Appellee  grudgingly  concedes  that  the  only  parties  to  the 
insurance  contract  involved  in  this  case  are  appellee,  as 
the  "insurer,"  and  appellant,  as  the  assured.  Obviously 
the  deceased  Abe  Lutz,  as  the  so-called  "insured,"  zvaived 
certain  rights  (when  he  signed  the  waiver  of  privilege 
and  express  authorization  for  full  disclosure),  but  in  so 
doing  he  acquired  no  rights.  Abe  Lutz  appears  in  this 
transaction  as  simply  the  life  (not  the  individual)  insured, 
i.  e.,  the  contract  or  policy  was  "about"  him  but  not  "with" 
him.  His  death  merely  furnished  the  contingency  upon 
which  the  liability  of  the  appellee  insurer  to  the  assured 
appellant  was  made  to  depend. 

Appellee  apparently  concedes  this,  or  at  least  makes  no 
argument  and  cites  no  authority  to  the  contrary.  Appellee 
seeks  to  cover  its  default  on  this  issue  by  argument  sup- 
ported by  neither  authority  nor  logic,  that  appellant   (on 
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11-14-42)  adopted  as  his  own  the  (11-16-42)  statements 
of  Abe  Lutz  m  Part  II  because: 

1.  The  policy  provides  that  "all  statements  made  by 
the  insured  or  in  his  behalf,  in  the  absence  of  fraud,  shall 
be  deemed  representations  and  not  warranties";  and 

2.  Appellant,  in  signing  the  application  (Part  I)  on 
November  14,  1942  (2  days  before  Abe  Lutz,  as  the  only 
signer  thereof,  signed  Part  II  on  November  16,  1942), 
agreed  that  Part  II  (then  in  blank  and  unsigned)  should 
"become  a  part  of  every  policy  issued"  on  said  application 
(Part  I). 

This  argument,  if  it  may  be  called  "argument,"  involves 
a  non-sequitur.  No  one  would  claim  that  appellant  adopted 
as  his  ozvn  the  statements  of  Charles  Dickens  if  the 
application  (Part  I)  had  contained  an  agreement  that 
Charles  Dickens'  Christmas  Carol  should  become  a  part 
of  every  policy  issued  on  said  application  (Part  I).  In 
further  illustration  of  that  which  we  submit  is  an  illogical 
conclusion  which  appellee  seeks  to  establish  in  this  con- 
nection, it  may  be  further  observed  that  if  the  policy  had 
provided  that  all  statements  made  by  Charles  Dickens  or 
in  his  behalf,  in  the  absence  of  fraud,  should  be  deemed 
representations  and  not  warranties,  the  fact  would  remain 
that  whether  the  statements  were  representations  or  war- 
ranties they  would  nonetheless  be  the  representations  or 
warranties  of  Charles  Dickens  and  not  the  representations 
or  warranties  of  the  applicant  for  insurance. 

No  where  in  the  application,  and  no  where  in  the  policy 
is  there  any  provision  whereby  appellant  adopts  the  state- 
ments of  Abe  Lutz  as  his  own  statements.  There  is  no 
evidence  in  the  record  to  even  indicate  that  appellant  had 


—22— 

any  personal  knowledge  of  any  material  fact  falsely 
stated  to  or  concealed  from  appellee.  Neither  the  contract 
of  insurance  nor  the  law  provides  that  the  policy  can  be 
vitiated  by  appellee  by  reason  of  the  false  representations 
or  the  concealment  of  any  one  who  is  not  a  party  to  the 
contract  of  insurance. 

No  where  in  the  law  can  be  found  any  principle  of 
either  law  or  equity  which  provides  that,  in  the  absence 
of  express  agreement,  contracting  parties  as  between 
themselves  will  be  bound  or  their  contractual  relationship 
be  affected  by  the  statements,  warranties,  representations, 
or  conduct  of  any  non-contracting  party  or  parties.  Cer- 
tainly, in  the  case  at  bar,  appellant  has  found  no  principle 
of  law  or  equity,  and  appellee  has  cited  none,  which  assert 
that  under  facts  such  as  those  in  the  instant  case  appellant, 
as  a  matter  of  law,  is  deemed  to  have  adopted  as  his  own 
the  statements  of  Abe  Lutz  contained  in  said  Part  II, 

V. 
Appellee  Cannot  Have  Its  Cake  and  Eat  It  Too. 

Appellee  continues  to  stand  on  the  insurance  contract 
in  suit  simultaneously  repudiating  it.  It  continues  to  urge 
that  the  express  waiver  of  privilege  signed  by  Abe  Lutz 
became  an  integral  part  of  the  contract  of  insurance 
which  it  has,  in  and  by  its  action  in  the  instant  case, 
sought  to  and  succeeded,  to  date,  in  cancelling,  rescinding 
and  repudiating  as  void.  In  its  brief  it  even  seeks  to  justify 
its  inclusion  of  the  express  waiver  in  the  insurance  con- 
tract by  a  quotation  from  Wigmore  which,  in  part,  is  as 
follows : 

"*   *   *   Since  the  contract  of  insurance  is  a  volun- 
tary transaction  for  both  parties,  the  insurer's  insist- 
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ence  on  a  provision  of  this  sort  in  his  contract  is  no 
more  than  a  reasonable  measure  of  self  protection. 

Without  citation  of  authority,  appellee  then  proceeds 
to  try  to  "brush  off"  by  characterizing  as  "novel  and 
ingenious"  appellant's  quotation  (at  page  34  of  its  opening 
brief)  from  Grant  v.  Sun  Indemnity  Co.  (1938),  11  Cal. 
(2d)  438,  440,  to  wit: 

"The  insurer  may  not  repudiate  the  policy,  deny 
all  liability,  and  at  the  same  time  be  permitted  to 
stand  on  a  provision  inserted  in  the  policy  for  its 
benefit." 

It  is  respectfully  submitted  that  after  appellee  has  made 
the  waiver  a  part  of  and  it  has  become  merged  into  the 
contract  of  insurance  by  the  very  terms  of  the  contract, 
appellee,  as  the  insurer,  may  not  repudiate  the  poHcy,  deny 
all  liability  thereunder,  and  at  the  same  time  stand,  or  be 
permitted  to  stand,  on  any  provision  inserted  therein  for 
its  benefit. 

Austin  V.  Hallmark  Oil  Co.  (1943),  21  Cal.  (2d) 
718,  727  (5); 

Grant  v.  Sun  Indemnity  Co.  (1938),  11  Cal.  (2d) 
438,  440. 
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VI. 
Appellee  Concedes  That  the  Testimony  of  Attending 
Physicians  of  Abe  Lutz  With  Respect  to  the 
Latter's  Statements  to  Said  Physicians,  Including 
All  Subjective  Symptoms,  Were  Hearsay  as  to 
Appellant. 

Appellee  concedes  that  the  complaints  and  statements 
of  Abe  Lutz  to  his  attending  physicians,  Drs.  Rosenfeld 
and  Seech,  including  all  subjective  symptoms,  were  hear- 
say as  to  appellant.  Appellee  merely  urges,  at  page  29  of 
its  brief,  that: 

"*  *  *  the  testimony  of  these  physicians  concern- 
ing their  observations  of  the  insured,  their  objective 
findings  and  their  diagnosis  was  not  hearsay." 

Appellee  confirms  its  concession  that  hearsay  was  errone- 
ously admitted  in  this  case  by  asserting,  without  citation 
of  authority,  that  the  statements  of  Abe  Lutz  to  his 
attending  physicians  as  to  his  history,  complaints  and 
symptoms,  were  a  part  of  the  res  gestae.  Appellee  does 
cite  and  quote  from  Wigmorc  in  this  connection,  but  only 
to  the  effect  that  exclamations  of  physical  pain  which  do 
constitute  a  part  of  the  res  gestae  constitute  the  oldest 
and  "most  fully  and  clearly  reasoned  out"  exception  to  the 
hearsay  rule. 

All  of  the  facts  which  appellee  claims  were  falsely 
represented  to  or  concealed  from  it  were,  or  were  based 
upon,  subjective  symptoms.    Appellee  tries  to  ignore  this 


—25— 

by   the   following   sweeping  comment  at   page  30   of   its 
brief : 

"Moreover,  the  insured's  declarations  were  ad- 
missible to  prove  his  knowledge  of  material  facts  con- 
cerning his  health,  ivhich  facts  ivere  fully  established 
by  other  evidence."    (Emphasis  added.) 

Prompted  by  the  italicized  portion  of  the  last  above 
quoted  excerpt  from  appellee's  brief,  appellant  asks  ap- 
pellee the  oratorical  question:  What  facts  material  to  the 
issues  in  this  case  "were  fully  established"  by  evidence 
other  than  statements  of  Abe  Lutz  to  said  attending 
physicians,  including  statements  by  Abe  Lutz  as  to  his 
subjective  symptoms? 

Truth  is  implicit  in  the  last  above  quoted  statement  from 
appellee's  brief,  to  wit:  It  is  true  that  it  is  not  enough 
to  prove  "knowledge"  without  establishing  the  fact  with 
respect  to  which  proof  of  "knowledge"  is  pertinent.  This 
is  apropos  of  appellee's  reference  to  the  testimony  of  the 
witness  Ludden  which  was  admitted  over  appellant's  ob- 
jection only  for  the  purpose  of  showing  knowledge. 
Knowledge  itself  without  substantial  showing  of  other 
facts  is  not  sufficient  to  support  the  finding  of  false  repre- 
sentation or  concealment.  The  trial  court  expressly 
limited  the  testimony  of  the  witness  Ludden  to  the  estab- 
lishment of  knowledge  of  Abe  Lutz.,  /.  e.,  knowledge  of 
pain.  Evidence  admitted  merely  for  the  purpose  of  show- 
ing knowledge  cannot  be  later  extended  to  supply  the 
lacking  element  of  competent  evidence  to  establish  the 
facts  of  which  only  knowledge  has  been  proved. 


—26— 

vir. 

The  Defenses  of  Waiver  and  Estoppel  Compel 
Reversal  of  the  Trial  Court's  Judgment. 

Appellee  does  not  answer  and  makes  no  serious  attempt 
to  answer  appellant's  discussion  of  the  evidence  and  au- 
thorities with  respect  to  the  defenses  of  waiver  and  es- 
toppel. The  cases  cited  by  appellee  with  respect  to  waiver 
and  estoppel  at  pages  20  to  25  both  inclusive  of  its  brief 
are  merely  inapplicable  to  the  facts  in  this  case.  The 
Twining  v.  Thompson  (68  Cal.  App.  (2d)  104),  case 
which  we  have  previously  discussed,  does  not  even  have 
anything  to  do  with  the  law  of  insurance  and  is  totally 
inapplicable.  The  insurance  cases  cited  by  appellee  involve, 
in  each  instance,  facts  which  are  totally  different  from 
those  in  the  case  at  bar. 

The  substance  of  appellee's  effort  to  answer  appears  to 
be  that  unless  appellee  had  knowledge  of  the  validity  of  the 
representations,  the  defenses  of  waiver  and  estoppel  are 
inapplicable.  This  assertion  ignores  the  special  uncontro- 
verted  facts  as  shown  by  the  undisputed  evidence  in  this 
case  and  the  law  applicable  thereto.  Appellee  has  made 
no  criticism  of  appellant's  statement  of  the  facts  bearing 
on  this  phase  of  the  matter.  Clearly,  appellee,  under  the 
sections  of  the  California  Insurance  Code  hereinabove 
cited,  is  chargeable  with  knowledge  of  the  facts  which  it 
had  "the  means  of  ascertaining."  Clearly  too,  the  other 
party  to  the  insurance  contract  is  not  bound  to  communi- 
cate information  of  matters  which  the  insurer,  in  the 
exercise  of  ordinary  care,  ought  to  know,  and  the  insurer's 
failure  under  such  circumstances  to  ascertain  such  infor- 
mation constitutes  its  waiver  of  its  right  to  such  informa- 
tion.    Knowledge   which   is   sufficient   to   lead   a   prudent 
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been  conveniently  done,  constitutes  notice  of  whatever 
the  inquiry  would  have  disclosed. 

Columbian  Nat'l.  Life  Ins.  Co.  v.  Rodgers,  citing 
Supreme  Lodge,  K.  P.  v.  Kalinski,  163  U.  S. 
289;  41  L.  Ed.  163. 

Furthermore,  appellee,  by  failing  to  differentiate  the 
instant  case  from  the  Turner  case,  has  by  implication 
confessed  the  application  of  the  doctrine  of  waiver  and 
estoppel  therein  applied  to  the  parallelling  facts  involved  in 
this  case.  In  the  Turner  case,  as  in  this  case,  the  insurer 
made  no  investigation  when  it  was  furnished  with  the 
names  of  the  attending  physicians  of  the  insured  and 
issued  its  policy  and  accepted  the  premiums,  thus  lulling 
the  policyholder  into  believing  that  the  policy  of  insurance 
was  a  valid  and  subsisting  contract  between  the  parties. 
Under  those  facts,  the  court  in  the  Turner  case  (13  Cal. 
App.  (2d)  573),  did  not  hesitate  to  and  did  apply  the 
doctrine  of  both  waiver  and  estoppel. 

The  ease  with  which  appellee  could  have  investigated 
and  ascertained  the  information  with  respect  to  the  facts 
which  it  claims  were  concealed  from  and  misrepresented 
to  it,  is  demonstrated  by  the  self-evident  fact  that  appel- 
lee's agent,  Harold  Morgan,  did  contact  the  office  of  Dr. 
Rosenfeld  before  delivery  of  the  policy  to  appellant,  but 
for  reasons  satisfactory  to  Mr.  Morgan,  he  did  not  per- 
sonally talk  to  Dr.  Rosenfeld  [I,  147].  Dr.  Rosenfeld 
testified  that  no  one  on  behalf  of  the  appellee  ever  con- 
tacted him  until  after  the  insured's  death  [I,  148].  Dr. 
Rosenfeld  further  testified  that  all  of  the  information  con- 
cerning which  he  testified  in  open  court  was  available  to 
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appellee  prior  to  the  death  of  Abe  Lutz.  Certainly  if 
inquiry  had  been  made  of  Dr.  Rosenfeld  before  issuance 
of  the  policy,  all  of  the  information  which  the  appellee 
now  claims  was  concealed  from  or  misrepresented  to  it 
by  Abe  Lutz  could  have  been  conveniently  and  easily  as- 
certained. 

Additionally,  estoppel  is  predicated  upon  appellant's 
change  of  position  in  reliance  upon  the  validity  of  the 
policy  in  suit.  In  reliance  thereon  appellant  cancelled,  to 
his  financial  prejudice,  other  policies  on  the  life  of  Abe 
Lutz,  his  father  [I,  187-188].  Further,  appellee,  without 
complaint  or  investigation,  accepted  from  appellant  two 
annual  premiums. 

The  language  in  the  Turner  case  is  so  pointed  as  applied 
to  the  conduct  of  appellee  in  the  instant  case,  particularly 
as  applied  to  the  defenses  of  estoppel  and  waiver,  that  we 
quote  from  page  578,  as  follows: 

"Defendant  had  placed  at  its  disposal  the  exact 
source  from  which  it  could  obtain  the  information 
which  it  now  maintains  was  withheld  from  it.  It  did 
not  choose  to  make  any  inquiry  but  issued  its  policy 
with  extreme  promptness  to  say  the  least,  and  ac- 
cepted deceased's  money  for  six  years,  during  all  of 
which  time  defendant  led  her  to  believe  she  had  a 
valid  and  enforceable  policy  of  insurance  on  her 
life.  Under  such  circumstances  defendant  should  not 
be  permitted  to  come  into  court  after  death  had 
sealed  the  insured's  lips  and  prevented  her  from  ex- 
plaining, if  she  could,  why  she  did  not  mention  an 
operation  in  1926  when  she  did  mention  an  illness  and 
treatment   by   physicians    which,    we   conclude    from 
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the  evidence  and  proffer  of  proof,  occurred  at  the 
same  time  as  the  operation.  The  illness  and  some 
treatment  though  not  the  correct  organ  involved, 
were  disclosed,  and  only  the  fact  of  an  operation  to 
effect  a  cure  was  withheld." 

That  there  was  a  duty  to  investigate  in  this  case,  as  in 
the  Turner  case,  in  view  of  the  knowledge  possessed  by 
appellee,  is  stated  by  the  court  in  the  following  language: 

"As  defendant  made  no  investigation  when  it 
should  and  could  have,  and  as  it  issued  its  policy 
of  insurance,  accepted  Mrs.  Turner's  money  for  six 
years  and  lulled  her  into  the  secure  belief  that  she 
had  a  valid  policy  of  life  insurance,  it  must  be  held 
that  it  waived  the  misstatement  in  the  application  and 
is  now  estopped  from  asserting  the  purported  fraud." 
(Emphasis  added.) 

The  case  of  Gates  v.  General  Casualty  Co.  of  America 
(120  F.  (2d)  925),  cited  by  appellee  at  page  20  of  its 
brief,  does  not  involve  the  special  facts  presented  in  the 
instant  case  by  which  knowledge  of  the  insured's  health 
and  other  factors  were  brought  to  the  knowledge  of  the 
insurer  which  was  thus  put  on  notice.  Neither  Telford  v. 
N.  Y.  Life  Ins.  Co.,  9  Cal.  (2d)  103,  Frederick  v.  Federal 
Life  Ins.  Co.,  13  Cal.  App.  (2d)  585,  nor  Maggini  v. 
West  Coast  Life  Ins.  Co.,  136  Cal.  App.  472,  involve  facts 
similar  to  those  in  the  instant  case.  It  is  significant  too 
that  appellee  has  failed  to  comment  upon  sections  332,  333, 
335  and  336  of  the  California  Insurance  Code  pertaining 
to  the  waiver  of  its  right  to  information  of  material  facts 
(which  it  claims  were  misrepresented  to  and  concealed 
from  it)  by  its  neglect  to  make  inquiries  as  to  such  facts 
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where  they  were  distinctly  inipHed  in  other  facts  of  which 
information  was  communicated. 

Even  assuming  (without  conceding,  because  the  law 
clearly  is  to  the  contrary)  that  appellee  was  under  no 
duty  to  make  any  investigation,  nevertheless,  it  affirma- 
tively appears  that  appellee  did  not  rely  upon  the  ade- 
quacy or  accuracy  of  the  answers  of  Abe  Lutz  in  said 
Part  II,  and  on  the  contrary  sought,  through  its  Los 
Angeles  "general  agents"  [I,  271],  to  obtain  information 
concerning : 

1.  Why  Dr.  Lissner  (a  doctor  whose  name  was  not 
mentioned  by  Abe  Lutz  in  Part  II)  was  consulted? 

2.  Why  Dr.  Rosenfeld  was  consulted? 

3.  What  were  the  symptoms? 

4.  What  were  the  findings? 

5.  What  treatment  or  advice  was  given? 

6.  What  were  the  results  [II,  432]. 

In  other  words,  appellee,  by  its  own  interpretation  of 
the  answers  of  Abe  Lutz  in  Part  II,  felt  that  they  were 
inadequate,  or  in  any  event  appellee  was  concerned  to  the 
point  that  it  desired  and  requested  "full  details"  in  this 
regard  [II,  432]  which  obviously  appellee  must  therefore 
have  felt  that  it  did  not  have.  This  request  of  appellee 
was  made  to  its  "general  agents"  in  Los  Angeles  simul- 
taneously and  concurrently  with  its  letter  [II,  432]  in  ex- 
planation of  its  telegram  [II,  427]  to  its  general  agents 
in  Los  Angeles  dated  December  1,  1942,  advising  that  the 
issuance  of  the  policy  in  suit  was  approved  but  that  ap- 
pellee was  unable  to  consider  two  requested  additional 
policies  on  the  life  of  Abe  Lutz  without  a  more  complete 
answer  to  the  questions  in  Part  II. 
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Having  initiated  an  investigation  and  thus  been  "on 
inquiry,"  appellee  is  chargeable  with  knowledge  of  what- 
ever such  an  investigation  would  have  revealed  and  it 
cannot  defend  itself  merely  by  saying  that  its  Los  Angeles 
general  agents  carelessly  and  negligently  failed  to  make 
the  requested  investigation.  The  policy  was  thereafter 
delivered  to  appellant  (not  delivered  to  Abe  Lutz)  and 
appellant  paid  and  appellee  received  and  retained  two 
annual  premiums  thereafter.  The  evidence  upon  the  trial 
of  the  instant  case  was  so  strong  in  favor  of  the  negligent 
and  abortive  investigation  made  by  appellee  that  the  fol- 
lowing appears  in  Paragraph  XXIII  of  the  findings  of 
fact: 

"It  is  true  that  plaintiff's  representatives  contacted 
the  office  of  the  physician  of  said  insured,  but  it  is  not 
true  that  they  obtained,  or  that  plaintiff  had  the  oppor- 
tunity of  obtaining,  full,  true  or  correct  information 
from  such  physician  regarding  the  physical  condition 
and  health  of  said  insured."    (Emphasis  ours.) 

The  latter  portion  of  the  above  quoted  finding  can  be 
no  stronger  than  the  uncontraverted  evidence  which  was 
to  the  effect  that  appellee  had  not  contacted  Dr.  Rosen- 
feld  [I,  146-148]  but  that  Dr.  Rosenfeld,  had  he  been 
contacted  by  appellee,  would  have  made  available  to  appel- 
lee all  of  the  evidence  and  information  (disclosed  at  the 
time  of  the  trial),  which  appellee  now  claims  to  have  been 
withheld  from  and  misrepresented  to  it. 
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Conclusion. 

We  respectfully  submit  that  appellant  has  demonstrated 
that  the  trial  court  erred  in  the  respects  herein  and  in  the 
opening  brief  enumerated,  and  that  the  judgment  should 
be  reversed. 

Respectfully  submitted, 

McLaughlin,  McGinley  &  Hanson, 
William  L.  Baugh, 

Attorneys  for  Appellant. 
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2  Williani  Coxon  vs. 

In  the  Superior  Court  of  the  State  of  Arizona  in 
and  for  the  County  of  Maricopa 

Civ— 662-Phx. 

No.  54057— Div.  2 


WILLIAM  COXON, 


Plaintiff, 


vs. 


SOUTHERN  PACIFIC  COMPANY,  a  corpora- 
tion, 

Defendant. 

COMPLAINT 

Comes  Now  William  Coxon,  plaintiff  above 
named,  by  his  attorneys  undersigned,  and  com- 
plaining of  Southern  Pacific  Comjjany,  a  corpo- 
ration, defendant  above  named,  alleges : 

I. 

That  William  Coxon,  plaintiff  herein,  is  a  resi- 
dent of  Casa  Grande,  County  of  Pinal,  State  of 
Arizona ;  that  the  defendant.  Southern  Pacific  Com- 
pany, is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Kentucky 
and  authorized  to  do  business,  and  is  doing  business, 
as  a  conunon  carrier  by  railroad  in  the  State  of 
Arizona,  and  particularly  in  the  counties  of  Mari- 
copa, Pinal  and  Pima,  and  other  counties  in  the 
State  of  Arizona  through  which  it  operates  its  rail- 
road business. 
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II. 

That  heretofore,  on  or  about  the  5th  day  of  June, 
1917,  plaintiff  entered  the  employ  of  defendant  as 
yard  clerk  on  what  is  known  as  the  Tucson  Divi- 
sion of  defendant,  Southern  Pacific  Company,  and 
ever  since  said  date,  and  up  to  the  28th  day  of 
September,  1944,  continued  in  said  employment  in 
various  clerical  positions  on  said  Tucson  Division. 

III. 

That  during  the  early  i)art  of  the  year  1944, 
])laintiff  was  importuned  by  vaiious  citizens  and 
electors  of  the  State  of  Arizona  to  announce  his 
candidacy  for  the  democratic  nomination  (and 
election)  to  the  office  of  Governor  of  the  State  of 
Arizona;  that  on  or  about  the  9th  day  of  February, 
1944,  plaintiff  became  ill  and,  due  to  said  illness, 
obtained  leave  of  absence  from  his  duties  with  de- 
fendant, and  remained  absent  from  said  duties 
because  of  said  illness  until  the  29th  day  of  March, 
1944,  at  which  time  plaintiff,  in  order  to  conduct  his 
campaign  for  said  office,  made  application  to  de- 
fendant for  leave  of  absence  until  the  31st  day  of 
July,  1944,  and  defendant,  through  its  officers  and 
agents,  granted  plaintiff  a  ninety  day  leave  of  ab- 
sence beginning  the  9th  day  of  February,  1944, 
and  ending  the  9th  day  of  May,  1944;  that  on  or 
about  the  26th  day  of  April,  1944,  plaintiff  re- 
quested an  extension  of  his  leave  of  absence  for 
ninety  days  in  order  to  conduct  and  continue  his 
campaign  for  said  democratic  nomination  for  Gov- 
ernor of  the  State  of  Arizona;  that  thereafter,  and 
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on  the  13th  day  of  May,  1944,  defendant  instructed 
plaintiff  that  by  reason  of  a  rule,  regulation,  or 
order  adopted  by  defendant,  by  mutual  agreement 
theretofore  entered  into  between  defendant  and  a 
labor  organization  or  association  known  as  the 
Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Emploj^ees, 
of  which  labor  organization  plaintiff  was  not  and  is 
not  now  a  member,  plaintiff's  request  for  further 
leave  of  absence  was  denied  and  plaintiff  was  in- 
structed to  report  for  duty  immediately;  that  said 
refusal  to  grant  said  extension  of  leave  of  absence 
was  attributed  to  by  defendant  to  refusal  of  said 
labor  organization  or  association  to  agree  to  an 
extension  of  plaintiff's  leave  of  absence  beyond  the 
9th  day  of  May,  1944,  as  provided  in  said  agree- 
ment entered  into  between  the  defendant  and  said 
labor  organization  or  association,  as  [5]  aforesaid; 
that  thereafter,  pursuant  to  said  rule,  regulation  or 
order,  and  agreement  aforesaid,  and  on  or  about  the 
25th  day  of  May,  1944,  plaintiff's  employment  with 
defendant  as  general  clerk  at  Casa  Grande,  County 
of  Pinal,  State  of  Arizona,  was  declared  perma- 
nently vacant,  and  on  the  28th  day  of  September, 
1944,  defendant  advised  plaintiff  in  writing  that 
his  services  with  defendant  were  terminated. 

IV. 

That  defendant,  its  officers  and  agents,  in  en- 
forcing and  attempting  to  enforce  said  order,  rule, 
regulation  and  agreement,  and  by  the  use  of  said 
device   or  method,   attempted  to   prevent  plaintiff 
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from  engaging  in  political  activities  and  in  accept- 
ing candidacy  for  nomination  for  the  office  of  Gov- 
ernor of  the  State  of  Arizona,  and  thereby  at- 
tempted to  deprive  plaintiff  of  the  civil  rights 
guaranteed  to  plaintiff  by  the  Constitution  and 
laws  of  the  State  of  Arizona. 

V. 

That  said  written  agreement  entered  into  by 
defendant,  Southern  Pacific  Company,  and  said 
labor  organization  or  association,  effective  Octo- 
ber 1st,  1940,  provides  by  Rule  39  thereof,  as  fol- 
lows: 

"LEAVE  OF  ABSENCE 

Rule  39. 

(a)  Employees  may  be  granted  leave  of  ab- 
sence, limited  except  in  case  of  illness  or  other 
physical  disability,  to  ninety  (90)  calendar  days  in 
any  calendar  year  without  loss  of  seniority.  Re- 
tention of  seniority  during  longer  leave  of  absence 
may  be  arranged  for  by  agreement  between  employ- 
ing officer  and  local  committee.  Leave  of  absence 
in  excess  of  thirty  (30)  calendar  days  must  be  in 
writing.  An  employee  returning  from  leave  of  ab- 
sence shall  give  at  least  eight  (8)  hours'  advance 
notice  to  his  immediate  superior  of  his  intention 
to  assume  duty  on  his  position. 

(b)  Members  of  General  or  Local  Committees, 
representing  employees  covered  by  these  rules,  will 
be  granted  leave  of  absence  without  mmecessary 
delay,  and  without  loss  of  seniority."  [6] 
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VI. 

That  plaintiff  was  at  no  time  a  party  to  said 
agreement  entered  into  by  defendant  and  said  labor 
organization,  and  said  agreement  did  not,  and  could 
not,  have  any  binding  effect  upon  plaintiff  as  an 
employee  of  defendant.  Southern  Pacific  Compan3\ 

VII. 

That  it  was  and  is  provided  by  Rule  810  of  the 
General  Rules  and  Regulations  of  the  defendant. 
Southern  Pacific  Company,  as  follows: 

"Employees  must  not  engage  in  any  other  busi- 
ness without  permission  from  proper  officer.  They 
must  report  for  duty  at  the  prescribed  time  and 
place  and  devote  themselves  exclusively  to  their 
duties  during  prescribed  hours." 

VIII. 

That  it  was  and  is  jDrovided  by  Chapter  10,  Sec- 
tions 1  and  2,  of  the  Laws  of  the  Legislature  of 
the  State  of  Arizona  enacted  in  1923,  as  consoli- 
dated and  revised  in  Section  43-1508,  Arizona  Code 
Annotated  1939,  as  follows: 

"43.1508.  Corporation  Restraining  or  Aiding 
Political  Activities  of  Employee — Penalty. — It 
shall  be  unlawful  for  any  corporation,  its  officers  or 
agents,  to  make,  enforce,  or  attempt  to  enforce,  any 
order,  rule  or  regulation,  or  adopt  any  other  de- 
vice or  method  to  prevent  an  employee  from  en- 
gaging in  political  activities,  accepting  candidacy 
for  nomination  or  election  to,  or  the.  holding  of 
political  office,  or  from  holding  a  jiosition  as  a  mem- 
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ber  of  any  political  coiiiiiiittee ;  or  from  soliciting  or 
receiving  funds  for  j^olitical  purposes ;  or  from  act- 
ing as  chairman  or  participating  in  a  j)olitical  con- 
vention; or  assuming  the  conduct  of  any  political 
cami)aign;  or  for  any  corporation,  its  officers  or 
agents  to  instigate,  encourage,  aid  or  assist,  whether 
by  personal  service  or  contributing  money  or  any- 
thing of  value,  any  employee  in  its  employ  to  rmi 
for  or  be  elected  to  any  political  office;  or  for  any 
corporation,  its  officers  or  agents  to  pay  or  contrib- 
ute anything  of  value,  whether  in  Vvages,  fees  or 
conti'ibutions,  to  any  such  employee  in  its  employ 
while  such  employee  is  engaged  in  the  official  du- 
ties of  the  office  to  which  such  employee  is  elected; 
or  from  casting  his  ballot  or  vote  as  his  conscience 
may  command.  Any  employer  may  suspend  the 
wages  or  compensation  of  an  employee  elected  to 
office  when  his  duties  as  such  officer  interfere  with 
his  duties  as  employee.  Any  person  violating  any 
provision  of  this  section  shall  be  guilty  of  a  mis- 
demeanor, and  pmiished,  if  a  corporation,  by  a  fine 
of  not  less  than  five  hundred  dollars  ($500),  nor 
more  than  five  thousand  dollars  (|5,000)  ;  and  if 
a  natural  person  by  a  fine  of  [7]  not  less  than  five 
hundred  dollars  ($500)  nor  more  than  five  thou- 
sand dollars  ($5,000),  or  by  imprisomnent  in  the 
county  jail  not  less  than  six  (6)  months  nor  more 
than  two  (2)  years,  or  by  both  such  fine  and  im- 
prisonment." 

IX. 

That  in  violation  of  said  law  of  the  State  of  Ari- 
zona, as  set  forth  in  the  preceding  paragraph  of 


8  William  Coxon  vs. 

this  complaint,  and  in  violation  of  the  rights  guar- 
anteed by  said  law  to  plaintiff,  defendant  on  Sej)- 
tember  28th,  1944,  unlawfully  and  wrongfully  dis- 
charged plaintiff  from  his  employment  with  defend- 
ant, as  aforesaid,  all  to  plaintiff's  great  harm 
and  damage,  and  has  caused  plaintiff  to  suffer  great 
humiliation  and  embarrassment.  That  at  the  time 
of  such  discharge,  plaintiff  was  earning  a  monthly 
salary  of  approximately  $180.00,  which  was  paid 
to  plaintiff  by  defendant. 

X. 

That  from  the  date  of  the  first  employment  of 
plaintiff  by  defendant  on  June  5th,  1917,  until 
plaintiff's  discharge  by  defendant  on  September 
28th,  1944,  plaintiff  had  accumulated  vahiable  sen- 
iority rights  as  an  employee  of  defendant,  vrhich 
were  totally  destroyed  and  lost  by  plaintiff's  unlaw- 
ful and  wrongful  discharge  by  defendant,  as  afore- 
said, all  to  plaintiff's  great  harm  and  damage. 

XI. 

That  said  seniority  rights  entitled  and  enabled 
plaintiff  to  own,  control  and  exercise  valuable 
rights  of  employment  with  defendant  superior  to 
the  seniority  rights  of  employment  of  other  em- 
ployees of  defendant  who  held  seniority  rights  in 
the  same  capacity  as  plaintiff  but  for  a  lesser  pe- 
riod of  time  than  plaintiff;  and  such  seniority 
rights  entitled  plaintiff  to  seek  and  acquire  from 
defendant  preferences  as  to  the  character  of  serv- 
ices to  be  perfomied  by  him,  the  location  of  his 
employment,  the  amount  of  the  salary  he  was  en- 
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titled  to  earn,  as  well  as  the  jjrestige  arising-  from 
such  seniority  rights. 

XII. 

That  at  the  time  defendant  discharged  plaintiff 
on  [8]  iSeptember  28th,  1944,  as  aforesaid,  plain- 
tiif  had  then  been  employed  by  defendant  for  ap- 
proximately twenty-seven  (27)  years,  and  at  the 
time  of  such  discharge  plaintiff  had  then  reached 
the  age  of  48  years;  that  notwithstanding  plain- 
tiff's age,  he  would  have  been  i)ermitted,  except  for 
the  wrongful  and  unlawful  discharge  of  plaintiff, 
as  aforesaid,  to  continue  in  the  employ  of  defend- 
ant in  the  capacity  plaintiff  was  employed  at  the 
time  of  his  discharge,  and  by  reason  of  plaintiff's 
discharge,  as  aforesaid,  he  is  now  disqualified  and 
prohibited  from  seeking  similar  employment  with 
other  railroad  companies  or  corporations;  and 
plaintiff  is  unable  to  secure  a  similar  employment 
for  comparable  compensation  and  with  the  same 
rights  and  advantages  heretofore  enjoyed  by  him. 

XIII. 

That  plaintiff  is  informed  and  believes,  and  upon 
such  information  and  belief  alleges,  that  defend- 
ant. Southern  Pacific  Company,  and  said  labor 
organization,  through  their  duly  constituted  officers 
and  agents,  devised  and  conspired  with  each  other 
to  deprive  plaintiff  of  the  opportunity  and  right  to 
seek  the  nomination  as  the  democratic  candidate 
for  Governor  of  the  State  of  Arizona,  and  to  seek 
election  to  said  office,  and  plaintiff  is  further  in- 
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formed  and  believes,  and  upon  such  information  and 
belief,  alleges,  that  such  device  and  conspiracy  re- 
sulted from  the  fact  that  both  defendant.  Southern 
Pacific  Company,  and  said  union,  did  not  desire  the 
nomination  and  election  of  plaintiff  as  Governor  of 
the  State  of  Arizona,  but  preferred  tlie  election 
of  some  person  other  than  plaintiff  to  such  office. 

XIV. 

That  as  a  result  of  the  unlawful  and  wrongful 
conduct  of  the  defendant  in  discharging  plaintiff', 
as  alleged  aforesaid,  plaintiff,  in  addition  to  the 
damages  suffered  by  him,  as  aforesaid,  has  also 
suffered  damages  in  this:  [9] 

(a)  That  plaintiff  as  an  employee  of  defend- 
ant, and  until  wrongfully  discharged  by  defend- 
ant, as  aforesaid,  was  entitled  to  the  benefits  of  the 
Railroad  Retirement  Act  of  1935,  and  the  amend- 
ments and  supplements  thereto,  as  enacted  by  the 
Congress  of  the  United  States  (Title  45,  Sees.  215 
to  228  inclusive,  U.S.C.A.)  and  plaintiff,  by  said 
wrongful  discharge,  has  lost  and  has  been  deprived 
of  the  benefits  accorded  him  by  said  Railroad  Re- 
tirement Act. 

(b)  Plaintiff  as  an  employee  of  defendant,  as 
aforesaid,  was  authorized  to  purchase,  and  plain- 
tiff did  purchase,  from  defendant,  group  life  in- 
surance payable  upon  the  death  of  plaintiff  in  the 
amount  of  $2,000.00,  the  cost  of  which  was  deducted 
■from  plaintiff's  monthly  salary,  and  under  said 
policy  of  insurance,  plaintiff's  family,  consisting  of 
a  wife  and  eight   (8)   children,  as  beneficiaries  of 
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said  insurance,  would  be  entitled  to  the  principal 
sum  thereof  upon  the  death  of  plaintiff.  That  sub- 
sequent to  the  discharge  of  plaintiff  by  defendant, 
as  aforesaid,  plaintiff  tendered  to  defendant  the 
])rennuni  upon  such  policy  of  insurance  which  de- 
fendant refused  to  accept,  thereby  causing  said  in- 
surance to  lapse. 

(c)  That  during  the  time  plaintiff"  was  employed 
by  defendant,  as  aforesaid,  plaintiff  and  the  several 
dependent  members  of  his  family,  were  entitled  to 
transportation  without  cost  over  the  railroad  lines 
of  defendant,  and  over  other  railroad  lines  operat- 
ing in  the  United  States,  the  Dominion  of  Canada 
and  the  Republic  of  Mexico.  That  the  reasonable 
value  of  said  transportation  to  plaintiff  and  his 
family  was  $300.00  j^er  year;  that  the  benefits  of 
such  transj^ortation  would  continue  to  plaintiff  and 
the  dependent  members  of  his  family  after  the  re- 
tirement of  the  plaintiff  from  his  emplojTuent 
with  defendant;  that  the  benefits  of  said  transpor- 
tation have  been  lost  to  plaintiff  and  denied  to  him 
by  defendant  as  a  result  of  such  wrongful  dis- 
charge ;  that  defendant  demanded  of  plaintiff",  after 
plaintiff's  discharge,  [10]  that  he  return  the  pass 
evidencing  the  right  to  such  transportation,  and 
said  pass  was  returned  by  plaintiff  to  defendant. 

(d)  That  during  the  time  plaintiff  w^as  em- 
ployed by  defendant,  as  aforesaid,  plaintiff  was  en- 
titled to  receive  from  defendant,  through  facilities 
afforded  by  defendant,  medical  and  hospital  treat- 
ment, w^hich  were  and  are  of  the  reasonable  value 
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of  $150.00  per  annum;  that  during  time  of  plain- 
tiff's employment  by  defendant  as  aforesaid,  de- 
fendant deducted  each  month  from  plaintiff's  sal- 
ary, the  sum  of  $1.75  as  pajnnent  for  said  medical 
and  hospital  benefits;  that  as  a  result  of  plaintiff's 
wrongful  discharge  by  defendant  as  aforesaid, 
X)laintiff  has  now  lost  and  is  denied  such  medical 
and  hospital  benefits. 

XV. 

That  by  reason  of  the  unlawful,  wrongful  and 
tortious  conduct  of  defendant  in  discharging  plain- 
tiff from  the  employ  of  defendant,  as  aforesaid, 
plaintiff  has  been  damaged  in  the  sum  of  fifty  thou- 
sand ($50,000.00)  dollars  actual  or  general  damages, 
and  in  the  additional  sum  of  fifty  thousand  ($50,- 
000.)  dollars  as  and  for  exemplary  or  punitive 
damages. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendant for  the  sum  of  one  hundred  thousand 
($100,000.00)  dollars,  and  his  costs  herein  expended. 

LOUIS  B.  WHITNEY, 
LESLIE  C.  HARDY, 

Attorneys  for  Plaintiff. 

[Endorsed] :     No.  54057.  Filed  Jan.  26,  1945. 
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[Title  of  Superior  Court  and  Cause.] 

SUMMONS 

The  State  of  Arizona  to  the  above  named  defend- 
ant Southern  Pacitie  Company,  a  corjioration, 

You  Are  Hereby  Summoned  and  required  to  ap- 
pear and  defend  in  the  above  entitled  action  in  the 
above  entitled  court,  within  Twenty  Days,  exclusive 
of  the  day  of  service,  after  service  of  this  summons 
upon  you  if  served  within  the  State  of  Arizona,  or 
within  Thirty  Days,  exclusive  of  the  day  of  serv- 
ice, if  served  without  the  State  of  Arizona,  and 
you  are  hereby  notified  that  in  case  you  fail  so  to 
do,  judgment  by  default  will  be  rendered  against 
you  for  the  relief  demanded  in  the  complaint. 

The  names  and  addresses  of  plaintiff's  attorneys 
are  Louis  B.  Whitney  and  Leslie  C.  Hardy,  Suite 
1006,  Luhrs  Tower,  Phoenix,  Arizona. 

Given  imder  my  hand  and  the  seal  of  the  Supe- 
rior Court  of  the  State  of  Arizona  in  and  for  the 
County  of  Maricopa,  this  26th  day  of  January,  1945. 

[Court  Seal]     WALTER  S.  WILSON, 
Clerk. 

By  G.  F.  ELLSWORTH, 
Deputy  Clerk.  [12] 

State  of  Arizona, 

County  of  Maricopa — ss. 

I  Hereby  Certify  that  I  received  the  within  Sum- 
mons on  the  26th  day  of  January,  A.  D.  1945,  at 
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the  hour  of  10:35  A.  M,,  and  personally  served  the 
same  on  the  26th  day  of  January,  A.  D.  1945,  South- 
ern Pacific  Company,  a  corporation,  being  the  said 
defendant  named  in  said  Summons,  by  delivering 
to  D.  B.  Morgan,  in  person,  as  Statutory  Agent  for 
Southern  Pacific  Co.,  County  of  Maricopa,  a  copy 
of  said  Summons,  to  which  was  attached  a  true  copy 
of  the  complaint  mentioned  in  said  Summons. 

Dated  this  26th  day  of  January,  A.  D.  1945. 

Fees,   Service    $1.50 

Travel  1  mile 30 

Total    $1.80 

ERNEST  W.  ROACH, 
Sheriff. 

By  CALVIN  R.  SANDERS, 

Deputy  Sheriff. 

[Endorsed] :     Filed  Jan.  27,  1945. 

[Endorsed] :     Filed.  E.  W.  Roach,  Sheriff,  Mari- 
copa County,  10:34  A.  M.,  Arizona,  Jan.  26,  1945. 


[Title  of  Superior  Court  and  Cause.] 

NOTICE  OF  APPLICATION  FOR  REMOVAL 

To  William  Coxon,  plaintiff,  and  to  Messrs.  Louis 
B.  Whitney  and  Leslie  C.  Hardy,  his  attorneys : 

Please  take  notice  that  defendant  will,  on  the 
15th  day  of  February,  1945,  at  or  about  9:15  o'clock 
A.  M.,  file  in  the  above  designated  court,  and  in  the 
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office  of  the  clerk  thereof,  its  petition  and  bond  for 
the  removal  of  the  above  entitled  and  nnnibered  suit 
to  the  District  Court  of  the  United  States,  for  the 
District  of  Arizona,  and  will,  immediately  there- 
after, or  as  soon  as  counsel  can  be  heard,  call  up 
said  petition  and  bond  for  hearing  and  disposition 
before  the  said  court,  in  Division  No.  2. 

Copies  of  said  petition  and  bond  are  served  upon 
you  herewith. 

Dated  this  13th  day  of  February,  1945. 

ELLINWOOD  &  ROSS. 
NORMAN  S.  HULL, 

Attorneys   for  Defendant. 

Copy  received  this  13th  day  of  February,  1945. 
LOUIS  W.  WHITNEY, 
LESLIE  C.  HARDY, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Feb.  15,  1945.  [13] 


[Title  of  Superior  Court  and  Cause.] 

PETITION  FOR  REMOVAL  OF  SUIT  TO  THE 
DISTRICT  COURT  OF  THE  UNITED 
STATES,  FOR  THE  DISTRICT  OF  ARI- 
ZONA 

To  the  Honorable  The  Superior  Court  of  the 
State  of  Arizona,  in  and  for  the  County  of  Mari- 
copa : 
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i 

The  petition  of  defendant  Southern  Pacific  Com- 
pany, hereinafter  called  "petitioner,"  respectfully 
shows : 

I. 

This  is  a  suit  of  civil  nature  at  law,  brought  by 
William  Coxon,  as  plaintiff,  against  i^etitioner,  as 
sole  defendant,  to  recover  damages  in  the  amount 
of  $100,000.00,  for  the  alleged  wrongful  discharge 
of  plaintiff  by  petitioner  from  petitioner's  employ. 

II. 

The  amount  in  controversy,  at  the  time  of  com- 
mencement of  this  suit  exceeded,  and  now  exceeds, 
the  sum  of  $3,000.00,  exclusive  of  interest  and 
costs. 

III. 

Plaintiff  was,  at  the  time  of  commencement  of 
this  action,  and  now  is,  a  citizen  and  resident  of 
the  State  of  Arizona,  and  [14]  petitioner  was,  at 
the  time  of  commencement  of  this  action,  and  now 
is,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Kentucky, 
and  a  citizen  and  resident  of  the  State  of  Kentucky. 

IV. 

The  time  within  which  petitioner  is  required  to 
move,  answer,  plead  or  otherwise  appear  herein  has 
not  expired,  and  petitioner  has  not  moved,  an- 
swered, pleaded  or  otherwise  appeared  herein. 

V. 

By  reason  of  the  matters  and  things  aforesaid, 
this  is  a  suit  of  which  the  district  courts  of  the 
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United  States  are  given  original  jurisdiction,  and 
is  removable  to  the  District  Court  of  the  United 
States,  for  the  District  of  Arizona. 

VI. 

Petitioner  appears  herein  specially  and  solely  to 
remove  this  suit  to  the  District  Court  aforesaid 
on  the  grounds  herein  asserted,  and  petitioner  pre- 
sents herewith  a  bond,  with  good  and  sufficient 
surety,  that  petitioner  will  enter  in  said  District 
Court  within  thirty  days  from  the  date  of  filing  this 
petition,  a  certified  copy  of  the  record  in  this  suit 
and  for  the  payment  of  all  costs  which  may  be 
awarded  by  said  District  Court  if  said  District 
Court  shall  hold  that  this  suit  was  wrongfully  or 
improperly  removed  thereto. 

Wherefore,  petitioner  prays  that  this  Honorable 
Court  proceed  no  further  herein,  excej^t  to  make 
an  order  of  removal  and  to  accept  said  bond,  and 
to  cause  the  record  herein  to  be  removed  into  the 
District  Court  of  the  United  States,  for  the  [15] 
District  of  Arizona. 

Dated  this  13th  day  of  February,  1945. 
ELLINWOOD  &  ROSS. 
NORMAN  S.  HULL, 

Attorneys  for  Petitioner. 

State  of  Arizona, 

County  of  Maricopa — ss. 

Norman  S.  Hull,  being  duly  sworn,  deposes  and 
says  that  he  is  one  of  the  attorneys  for  Southern 
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Pacific  Company,  the  petitioner  in  the  foregoing 
petition,  that  he  makes  this  affidavit  for  and  in 
behalf  of  said  petitioner,  and  that  he  has  read 
said  petition,  and  that  the  allegations  thereof  are 
true. 

NORMAN  S.  HULL. 

Subscribed   and   sworn   to   before   me   this   13th 
day  of  February,  1945. 

[Seal]     GRAYCE  R.  HILER, 

Notary  Public. 
My  Commission  expires :  2-20-46. 

Copy  received  this  13th  day  of  February,  1945. 
LOUIS  B.  WHITNEY, 
LESLIE  C.  HARDY, 
W. 

Attorneys  for  Plaintiff. 

[Endorsed]  :     Filed  Feb.  15,  1945.  [16] 


[Title  of  Superior  Court  and  Cause.] 

REMOVAL  BOND 

Know  All  Men  By  These  Presents:  That  Saint 
Paul-Mercury  Indemnity  Company,  a  corporation, 
duly  authorized  to  engage  in  a  general  indemnity 
and  surety  business  within  the  State  of  Arizona,  is 
held  and  firmly  bound  unto  William  Coxon,  plain- 
tiff in  the  above  designated  and  numbered  cause, 
his  successors  and  assigns,  in  the  penal  sum  of  Five 
Hundred  Dollars  ($500),  lawful  money  of  the 
United  States  of  America,  for  the  payment  of 
which  well  and  truly  to  be  made,  it  binds  itself, 
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its  representatives,  successors  and  assigns,  by  these 
presents. 

The  condition  of  this  obligation  is  that 

Whereas,  Southern  Pacific  Company,  a  corpo- 
ration, one  of  the  defendants  above  named,  is  about 
to  petition  the  Superior  Court  of  the  State  of  Ari- 
zona, in  and  for  the  County  of  Maricopa,  for  the 
removal  of  the  above  entitled  and  numbered  cause, 
therein  pending,  from  said  Court  to  the  District 
Court  of  the  United  States,  for  the  District  of 
Arizona, 

Now,  Therefore,  if  the  said  Southern  Pacific 
Company,  a  corporation,  defendant,  shall  enter  in 
the  said  District  Court  of  the  United  States,  for 
the  District  of  Arizona,  within  thirty  [17]  (30) 
days  from  the  date  of  filing  its  petition  for  removal, 
a  certified  copy  of  the  record  in  said  suit,  and 
shall  pa}^  all  costs  that  may  be  awarded  by  the  said 
District  Court  of  the  United  States,  for  the  District 
of  Arizona,  if  it  shall  hold  that  said  suit  was  wrong- 
fully or  improperly  removed  thereto,  then  this  obli- 
gation shall  be  void;  otherwise  it  shall  remain  in 
full  force  and  effect. 

In  Witness  Whereof,  Saint  Paul-Mercury  In- 
demnity Comjjany  has  caused  this  removal  bond  to 
be  executed  by  its  duly  authorized  attorney-in-fact 
at  Phoenix,  Arizona,  this  12th  day  of  February, 
1945. 

[Seal]  SAINT    PAUL-MERCURY    IN- 

DEMNITY COMPANY. 
By  G.  H.  MYERS, 

Attorney-in-Fact. 
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State  of  Arizona: 

County  of  Maricopa — ss. 

This  instrument  was  acknowledged  before  me 
this  12th  day  of  February,  1945,  by  G.  H.  Myers, 
as  attorney-in-fact  for  Saint  Paul-Mercury  In- 
demnity Company,  a  corporation,  who  personally 
appeared  before  me  and  stated  that  he  executed 
the  same  as  such  attorney-in-fact,  being  thereunto 
duly  authorized. 

My  commission  expires  February  20,  1946. 
[Seal]  GRAYCE  R.  HILER, 

Notary  Public. 

The  Above  Bond  was  duly  approved  by  me  this 
day  of  February,  1945. 


Judge. 

Copy  received  this  13th  day  of  February,  1945. 
LOUIS  W.  WHITNEY, 
LESLIE  C.  HARDY, 
W. 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Feb.  15,  1945.  [18] 


[Title  of  Superior  Court  and  Cause.] 

Court  convened  at  9:30  A.  M.,  Thursday,  Feb- 
ruary 15,  1945.  Present:  Dudley  W.  Windes, 
Judge;  Walter  S.  Wilson,  Clerk;  the  Sheriff;  the 
County  Attorney;  and  the  Court  Reporter. 
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Comes  now  Norman  S.  Hull,  appearing  as  Coun- 
sel on  behalf  of  the  Defendant,  thereupon 

It  Is  Ordered,  on  motion  of  Counsel  for  the  de- 
fendant, removing  the  above-entitled  cause  to  the 
United  States  District  Court  for  the  District  of 
Arizona.  [19] 


[Title  of  Superior  Court  and  Cause,] 

ORDER  FOR  REMOVAL  OF  SUIT  TO  THE 
DISTRICT  COURT  OF  THE  UNITED 
STATES,  FOR  THE  DISTRICT  OF  ARI- 
ZONA 

This  cause  came  on  regularly  to  be  heard  on  the 
petition  of  defendant.  Southern  Pacific  Compan}-, 
for  an  order  of  removal,  accompanied  by  proper 
bond,  and  it  appearing  that  this  is  a  proper  case 
for  removal,  it  is 

Ordered,  Adjudged  and  Decreed  that: 

(1)  The  removal  bond  be,  and  the  same  is  here- 
by ajjproved  and  accepted; 

(2)  This  cause  be,  and  the  same  is  hereby  re- 
moved to  the  District  Court  of  the  United  States, 
for  the  District  of  Arizona. 

(3)  The  clerk  be,  and  he  is  hereby  directed  to 
prepare  the  record  in  this  cause  for  removal; 

(4)  All  other  proceedings  of  this  Court  be,  and 
the  same  hereby  stayed. 

Dated  This  15th  day  of  February,  1945. 
DUDLEY  W.  WINDES, 
Judge. 

[Endorsed] :     Filed  Feb.  15,  1945.  [20] 
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[Title  of  Superior  Court  and  Cause.] 

State  of  Arizona, 

County  of  Maricopa — ss. 

I,  Walter  S.  Wilson,  Clerk  of  the  Superior  Court 
of  Maricopa  County,  State  of  Arizona,  hereby  cer- 
tify the  above  and  foregoing  to  be  a  full,  true,  and 
correct  copy  of  the  record,  and  the  whole  thereof, 
in  the  above  entitled  suit  heretofore  pending  in 
the  Superior  Court  of  Maricopa  County,  Arizona, 
being  suit  Number  54057,  wherein  William  Coxon 
was  Plaintiff,  and  Southern  Pacific  Company  was 
Defendant,  said  record  consisting  of:  Complaint, 
filed  January  26,  1945;  Summons,  issued  January 
26,  1945,  and  filed  January  27,  1945;  Notice  of 
Application  for  Removal,  filed  February  15,  1945; 
Petition  for  Removal  of  Suit  to  the  District  Court 
of  the  United  States,  for  the  District  of  Arizona, 
filed  February  15,  1945;  Removal  Bond,  filed  Feb- 
ruary 15,  1945;  Minute  Order  of  February  15, 
1945;  and  Order  for  Removal  of  Suit  to  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Arizona,  filed  February  15,  1945,  all  as  appear 
in  the  files  and  of  record  in  my  office. 

Attest  my  hand  and  the  Seal  of  said  Court  at 
Phoenix,  Arizona,  this  13th  day  of  March,  1945. 

[Seal]  WALTER  S.  WILSON, 

Clerk  of  the  Superior  Court. 
By  ERNEST  R.  MORRIS, 
Deputy. 

[Endorsed] :     Filed  Mar.  16, 1945.  [21] 
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In  the  District  Court  of  the  United  States, 
for  the  District  of  Arizona 

No.  Civ.  662— Phx. 

WILLIAM  COXON, 

Plaintiff, 

vs. 

SOUTHERN   PACIFIC   COMPANY,  a  corpora- 
tion. 

Defendant. 

MOTION  TO  DISMISS  ACTION 

Defendant  moves  the  court  to  dismiss  the  action 
because  the  complaint  fails  to  state  a  claim  against 
defendant  upon  which  relief  can  be  granted,  in  that : 

(1)  It  shows  upon  its  face  that  j^laintiff  was 
discharged  for  good  cause,  for  his  failure  and  re- 
fusal to  return  to,  and  perform  his  duties  and  ren- 
der service  to  defendant,  and  for  his  failure  and 
refusal  to  comply  with  reasonable  rules  governing 
his  employment. 

(2)  It  shows  upon  its  face  that  plaintiff  was 
discharged  for  good  cause,  for  his  failure  and  re- 
fusal to  comply  with  the  collective  labor  agreement 
between  defendant  and  the  Brotherhood  of  Rail- 
way and  Steamship  Clerks,  Freight  Handlers,  Ex- 
press and  Station  Employees,  and  with  the  rules 
and  regulations  promulgated  and  in  effect  there- 
under. 

(3)  It  shows  upon  its  face  that  plaintiff  was 
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discharged  for  good  cause  under  the  collective  la- 
bor agreement  and  the  rules  and  regulations  pro- 
mulgated and  in  effect  thereunder.  [22] 

(4)  It  does  not  allege  that  plaintiff  was  em- 
ployed for  a  definite  period  of  time  extending  be- 
yond the  date  of  his  discharge,  nor  that  the  em- 
ployment contract  was  not  terminable  at  the  will 
of  defendant. 

(5)  It  does  not  allege,  either  in  haec  verba,  or 
in  substance,  the  employment  contract,  or  the  terms 
of  employment. 

(6)  It  purports  to  state  a  claim  in  tort  for 
wrongful  discharge  from  emplojrment,  whereas  de- 
fendant is  not  answerable  in  tort  on  the  allegations 
made. 

(7)  It  purports  to  state  a  claim  under  the  terms 
and  provisions  of  Section  43-1508,  Arizona  Code 
Annotated,  1939,  whereas,  as  appears  from  the  alle- 
gations, said  statute  is  inapplicable  in  the  premises. 

(8)  If  Section  43-1508,  Arizona  Code  Anno- 
tated, 1939,  should  be  construed  as  applicable  in  the 
premises,  then  insofar  as  it  purports  to  support 
plaintiff's  theory,  or  to  authorize  recovery  against 
defendant,  it  is  in  conflict  with  Article  II,  Section 
4,  Constitution  of  Arizona,  and  with  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States,  in  that  it  deprives  the  defendant  of  its  lib- 
erty and  property  without  due  process  of  law. 

(9)  If  Section  43-1508,  Arizona  Code  Anno- 
tated, 1939,  should  be  construed  as  apj^licable  in 
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the  premises,  then  insofar  as  it  pui-ports  to  sup- 
port j)laiiitiff's  theory,  or  to  authorize  recovery 
against  defendant,  it  is  in  conliict  with  Article  II, 
Section  13,  and  Article  IV,  Part  2,  Section  19,  sub- 
sections 7  and  13,  in  that  it  grants  to  citizens  and 
classes  of  citizens,  privileges  and  iinnnuiities  which, 
upon  the  same  terms  do  not  equally  belong  to  de- 
fendant thereunder  [23]  and  in  that  it  is  a  special 
law  for  the  punishment  of  crimes  and  misdemea- 
nors, and  grants  to  associations  and  individuals 
s])e{ial  and  exclusive  privileges  and  immunities. 

(10)  If  Section  43-1508,  Arizona  Code  Anno- 
tated, 1939,  should  be  construed  as  ai)X)licable  in 
the  i^remises,  then  insofar  as  it  purports  to  support 
plaintiff's  theory,  or  to  authorize  recovery  against 
defendant,  it  is  in  conflict  with  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States  in  that  it  denies  to  defendant  the  equal  pro- 
tection of  the  laws  of  the  State  of  Arizona. 
Respectfully  submitted, 

ELLINWOOD  &  ROSS. 
NORMAN  S.  HULL, 

Attorneys  for  Defendant. 

Copy  of  the  foregoing  Motion  to  Dismiss  Action 
received  this  20th  day  of  March,  1945. 

LOUIS  B.  WHITNEY, 
LESLIE  C.  HARDY, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Mar.  20,  1945.  [24] 
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[Title  of  Court  and  Cause.] 

DOCKET  ENTRIES— FILING- 
PROCEEDINGS 

1945 

Mar.  16—1     File    Defendant's    Certified    Copy   of 
Record    on   Removal    to    the    District 
Court  of  the  United  States  for  the  Dis- 
trict of  Arizona 
(Complaint 
(Smnmons 

(Notice  of  Application  for  Removal 
(Petition  for  Removal  of  Suit  to  the 
District  Court  of  the   United  States, 
for  the  District  of  Arizona 
(Removal  Bond 

(Minute  Entry  of  Thursday,  February 
15,  1945 

(Order  for  Removal  of  Suit  to  the  Dis- 
trict Court  of  the  United  States,  for 
the  District  of  Arizona 
(Certificate  of  Walter  S.  Wilson, 
Clerk  of  the  Maricopa  County  Supe- 
rior Court). 

Mar.  20 — 2  File  defendant's  Motion  to  Dismiss 
Action. 

Mar.  20—3  File  defendant's  Motion  to  Strike  and 
Motion  for  More  Definite   Statement. 

Mar.  20—4  File  Defendant's  Brief  in  Support  of 
its  Motion  to  Dismiss,  Motion  to 
Strike,  and  Motion  for  More  Definite 
Statement. 

July  25 —  It  is  ordered  that  defendant's  Motion 
to  Dismiss  be  and  it  is  granted. 
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1945 

July  25 —      Issue  Notice  to  Counsel. 

Sept.  10 —  Norman  S.  Hull,  Esq.,  pres.  for  deft. 
No  other  appearance.  Hull  now  pre- 
sents form  of  Judgment.  Order  said 
form  of  judgment  presented,  approved, 
entered,  filed  and  spread  upon  the  min- 
utes as  judgment  herein. 

Sept.  10 — 5  Enter  and  file  Judgment  dismissing 
case  and  awarding  costs  to  defendant. 

Sept.  10 — 6  File  defendant's  Statement  of  Costs 
and  Notice  for  taxation  thereof. 

Sept.  11 —  Deft's  costs  taxed  as  claimed  in  sum 
of  $21.35  and  entered  in  J.  D. 

Oct.  9 —  Issue  notice  to  counsel  of  entry  of 
judgment  on  9/10/45. 

Oct.    22—7     File  Plaintiff's  Notice  of  Appeal. 

Oct.  22 —  Forward  cc  Notice  of  Appeal  to  Ellin- 
wood  &  Ross,  counsel  for  deft. 

Oct.  22—8  File  Plaintiff's  Bond  for  Costs  on  Ap- 
peal with  Fireman's  Fund  Indemnity 
Company  in  sum  of  $250.00. 

Oct.  22—9  File  Plaintiff's  Designation  of  Con- 
tents of  Record  on  Appeal  Pursuant 
to  Rule  75  (a)  of  the  Federal  Rules  of 
Ci^dl  Procedure. 

Oct.  22—10  File  Plaintiff's  Statement  of  Points 
Relied  on. 

Oct.  29—11  File  deft's  Designation  of  Addi- 
tional Portions  of  the  Record  on  Ap- 
peal, Pursuant  to  Rule  75  (a),  Fed- 
eral Rules   of   Civil   Procedure.   [25] 
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[Title  of  Court  and  Cause.] 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

April,  1945,  Term  at  Phoenix 

MINUTE  ENTRY 

Of  Wednesday,  July  25,  1945 

(Phoenix  Division) 

It  Is  Ordered  that  defendant's  Motion  to  Dis- 
miss be  and  it  is  granted, 

[Title  of  Court  and  Cause.] 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 

April,  1945,  Term  at  Phoenix 

MINUTE  ENTRY 

Of  Monday,  September  10,  1945 

(Phoenix  Division) 

Norman  S.  Hull,  Esquire,  is  present  for  the  de- 
fendant. No  appearance  is  made  by  or  on  behalf  of 
the  plaintiff. 

Norman  S.  Hull,  Esquire,  now  presents  form  of 
judgment,  and 

It  Is  Ordered  that  said  form  of  judgment  be 
approved,  entered,  filed  and  spread  upon  the  min- 
utes as  the  judgment  herein  as  follows: 


1 
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Civ.— 662 

WILLIAM  COXON, 

Plaintiff, 

vs. 

SOUTHERN   PACIFIC  COMPANY,  a  corpora- 
tion. 

Defendant. 

JUDGMENT 

This  cause  having  been  duly  submitted  to  the 
Court,  the  Honorable  D,  W.  Ling  presiding,  on 
plaintiff's  complaint  and  defendant's  motion  to  dis- 
miss this  action,  and  the  Court  having  sustained 
said  motion,  now,  on  the  motion  of  Norman  S.  Hull, 
attorney  for  defendant. 

It  Is  Ordered,  Adjudged  and  Decreed  that  this 
action  be  dismissed  with  costs  awarded  to  defend- 
ant in  the  amount  of  $21.35. 

Made  and  entered  this  10th  day  of  September, 
1945. 

Approved  as  to  form. 

LOUIS  B.  WHITNEY, 
LESLIE  C.  HARDY, 

Attorneys  for  Plaintiff.  [26] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  Civ-662— Phx. 

WILLIAM  COXON, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corpora- 
tion, 

Defendant. 

JUDGMENT 

Tliis  cause  having  been  duly  submitted  to  the 
Court,  the  Honorable  D.  W.  Ling  presiding,  on 
plaintiff's  complaint  and  defendant's  motion  to  dis- 
miss this  action,  and  the  Court  having  sustained 
said  motion,  now,  on  the  motion  of  Norman  S.  Hull, 
attorney  for  defendant. 

It  Is  Ordered,  Adjudged  and  Decreed  that  this 
action  be  dismissed  with  costs  awarded  to  defend- 
and  in  the  amount  of  $21.35. 

Made  and  entered  this  lOtli  day  of  September, 
1945. 

Approved  as  to  form. 

LOUIS  B.  WHITNEY, 
LESLIE  C.  HARDY, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Sept.  10,  1945.  [27] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Giveu  that  William  Coxon, 
I'laintift'  above  named,  hereby  appeals  to  the  ITnited 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  judgment  entered  in  this  action 
on  the  10th  day  of  September,  1945,  dismissing  this 
action  with  costs  awarded  to  defendant. 

Dated  at  Phoenix,  Arizona,  this  22nd  day  of  Oc- 
tober, 1945. 

LOUIS  B.  WHITNEY, 
LESLIE  C.  HARDY, 

Attorneys    for    Plaintiff-Ap- 
pellant, William  Coxon. 
Service   Cojjy   of   foregoing   admitted   this  22nd 
October,  1945. 

ELLINWOOD  &  ROSS. 
By  NORMAN  S.  HULL, 
D.V. 
Attys.  for  Deft.-Appellee. 

[Endorsed] :     Filed  Oct.  22,  1945.  [28] 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know^  All  Men  by  These  Presents : 

That  Fireman's  Fund  Indemnity  Company,  a 
California  corporation,  duly  authorized  and  li- 
censed to  do  and  transact  a  surety  and  bonding 
business  in  the  State  of  Arizona,  is  held  and  firmly 
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bound  unto  the  above  named  Southern  Pacific  Com- 
pany, a  corporation,  in  the  sum  of  Two  Hundred 
Fifty  Dollars  ($250.00),  to  be  paid  to  the  said 
Southern  Pacific  Company,  a  corporation,  for  the 
payment  of  which  well  and  truly  to  be  made  it 
binds  itself,  its  successors  and  assigns,  firmly  by 
these  presents. 

Whereas,  on  the  25th  day  of  July,  1945,  the 
above  entitled  Court  ordered  defendant  Southern 
Pacific  Company's  motion  to  dismiss  the  above  en- 
titled action  be  granted;  and  plaintiff-appellant  de- 
clining to  amend  his  complaint,  thereafter  and  on 
the  10th  day  of  Sej^tember,  1945,  a  judgment  was 
ordered  and  entered  by  the  Court  in  the  above  en- 
titled proceeding  dismissing  the  above  entitled  ac- 
tion with  costs  awarded  to  Southern  Pacific  Com- 
pany; and 

Whereas,  the  plaintiff-appellant,  William  Coxon, 
feeling  aggrieved  thereby,  ajDpeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

Now,  Therefore,  the  condition  of  this  obligation 
is  such  that  if  the  aforesaid  order  and  judgment  is 
affinned  or  modified  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  [29]  or  if 
the  appeal  is  dismissed,  the  appellant,  William 
Coxon,  will  pay  all  costs  which  may  be  awarded 
against  him  on  said  appeal. 
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Dated   at   Phoenix,    Maricopa   County,   Arizona, 
this  22nd  day  of  October,  1945. 

[Seal]  FIREMAN'S     FUND     INDEM- 

NITY COMPANY, 
By  RALPH  A.  CASH, 

Its  Atty.-in-Fact. 

[Endorsed] :     Filed  Oct.  22,  1945.  [30] 
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STATEMENT  OF  POINTS  RELIED  ON 

Plaintiff-appellant,  William  Coxon,  having  filed 
his  Notice  of  Appeal  from  the  final  judgment  in 
favor  of  the  defendant-appellee  and  adverse  to  the 
plaintiff-appellant,  made  and  entered  in  the  above 
entitled  cause  on  the  10th  day  of  September,  1945, 
herewith  makes  his  Statement  of  Points  on  which 
he  intends  to  rely  on  the  appeal: 

1.  That  the  District  Court  erred  in  entering  its 
order  of  July  25th,  1945,  granting  defendant's  mo- 
tion to  dismiss  plaintiff's  complaint,  for  the  rea- 
son that  the  complaint  states  a  claim  against  the 
defendant  upon  which  relief  can  be  granted. 

2.  That  the  District  Court  erred  in  rendering 
judgment  dismissing  this  action  after  plaintiff  had 
declined  to  further  plead,  following  the  order  of  the 
District  Court  of  July  25th,  1945,  granting  defend- 
ant's motion  to  dismiss  the  complaint,  for  the  rea- 
son that  the  complaint  states  a  claim  against  de- 
fendant upon  which  relief  can  be  granted.  [31] 
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3.  The  judgment  of  the  District  Court,  entered 
September  10th,  1945,  dismissing  this  action  is  con- 
trary to  law  and  is  erroneous,  for  the  reason  that 
defendant's  motion  to  dismiss  the  complamt  is  in- 
sufficient in  law  to  constitute  a  defense  to  plain- 
tiff's complaint  and  action,  and  for -the  further 
reason  that  the  complaint  states  a  claim  against 
defendant  upon  which  relief  can  be  granted,  in  this : 

(a)  The  complaint  shows,  among  other  tiling?^ 
that  plaintiff  was  discharged  because  of  rules  and 
regulations  of  the  defendant  claimed  to  have  been 
violated  by  the  plaintiff,  which  rules  and  regula- 
tions are  in  conflict  with  and  in  violation  of  the 
statutes  of  the  State  of  Arizona  in  such  cases  made 
and  provided,  in  that  defendant  required  plaintiff* 
to  secure  permission  from  a  labor  organization  of 
which  he  was  not  a  member  and  with  which  he 
had  no  agreement,  before  plaintiff's  leave  of  ab- 
sence would  be  extended  by  defendant,  in  viola- 
tion of  plaintiff's  rights  of  contract  and  property. 

(b)  Section  43-1508,  Arizona  Code  Annotated 
1939,  is  applicable  in  the  premises  and  that  section 
does  not  conflict  with  either  the  Constitution  of  the 
State  of  Arizona  or  the  Fourteenth  Amendment  to 
the  Constitution  [32]  of  the  United  States.  Sec- 
tion 14-1508,  supra,  does  not  deprive  the  defend- 
ant of  property  without  due  process  of  law,  nor 
does  it  deny  defendant  the  equal  protection  of  law, 
nor  does  the  section  fall  within  the  category  of  a 
local  or  special  law  relating  to  punishment  of 
crimes  and  misdemeanors,  or  the  granting  to  any 
corporation,  association  or  individual  any  special 
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or  exclusive  privileges,  immimities  or  franchises, 
prohibited  by  Article  II,  Section  13,  and  Article  IV, 
Part  2,  Section  19,  subsections  7  and  13  of  the 
Constitution  of  the  State  of  Arizona. 

Dated  at  Phoenix,  Arizona,  this  22nd  day  of  Oc- 
tober, 1945. 

LOUIS  13.  AVHITNEY, 
LESLIE  C.  HARDY, 

Attorneys    for    Plaintiff-Ap- 
pellant. 

Received  a  copy  of  the  foregoing  this  22nd  day 
of  October,  1945. 

ELLINWOOD  &  ROSS. 
By  NORMAN  S.  HULL, 
D.V. 

Attorneys  for  Defendant-Ap- 
pellee. 

[Endorsed] :     Piled  Oct.  22,  1945.  [33] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL  PURSUANT  TO  RULE  75 
(A)  OF  THE  FEDERAL  RULES  OF  CIVIL 
PROCEDURE 

To  the  Clerk  of  the  Above  Entitled  Court: 
William  Coxon,  the  plaintiff  and  appellant  here- 
in, designates  the  following  portions  of  the  record 
and  proceedings  to  be  contained  in  the  record  on 
his  appeal  herein. 
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1.  The  following  portions  of  certified  copy  of 
record  on  removal  to  United  States  District  Court 
for  the  District  of  Arizona  filed  in  that  Court 
March  16th,  1945 : 

(a)  Complaint  filed  in  state  court  January  26th, 
1945. 

(b)  Summons  and  return  of  service  in  state 
court. 

(c)  Notice  of  Application  for  Removal  dated 
February  13th,  1945,  and  filed  February  15th,  1945. 

(d)  Petition  for  Removal  of  Suit  to  the  District 
Court  of  the  United  States  for  the  District  of  Ari- 
zona, dated  February  13th,  1945,  and  filed  [34]  Feb- 
ruary 15th,  1945. 

(e)  Removal  Bond  dated  February  12th,  1945, 
and  filed  February  15th,  1945. 

(f)  Order  for  Removal  of  Suit  to  the  District 
Court  of  the  United  States  for  the  District  of  Ari- 
zona, dated  and  filed  February  15th,  1945. 

(g)  Clerk's  Minute  Entry  of  Superior  Court 
of  Maricopa  County,  Arizona,  entered  February 
15th,  1945. 

(h)  Certificate  of  Clerk  of  Superior  Court  of 
Maricopa  County,  Arizona,  dated  March  13th,  1945. 

2.  Motion  to  Dismiss  Action  filed  March  20th, 
1945. 

3.  Clerk's  Civil  Docket  Entry  of  July  25th, 
1945. 
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4.  Clerk's    Civil    Docket    Entry    of    September 
10th,  1945. 

5.  Clerk's  Civil  Docket  Entry  of  October  9th, 
1945. 

6.  Minute  Entry  of  July  25tli,   1945,  granting 
Defendant's  Motion  to  Dismiss. 

7.  Minute   Entry  of   September  10th,   1945,  re 
Entry  of  Judgment. 

7a.     Judgment  of  September  10,  1945. 

8.  Notice  of  Appeal. 

9.  Bond  for  Costs  on  Appeal. 

10.  Statement  of  Points  on  which  Plaintitf-Ajj- 
pellant  Intends  to  Rely  on  His  Appeal. 

11.  This  Designation. 

Dated  at  Phoenix  within  the  District  of  Arizona, 
this  22nd  day  of  October,  1945. 

LOUIS  B.  WHITNEY, 
LESLIE  C.  HARDY, 

Attorneys    for    Plaintiff-Ap- 
pellant. , 

Received  a  copy  of  the  foregoing  this  22nd  day 
of  October,  1945. 

ELLINWOOD  &  ROSS. 

By  NORMAN  S.  HULL, 
D.V. 

Attorneys  for  Defendant-Ap- 
pellee. [35] 

[Endorsed]  :     Filed  Oct.  22,  1945. 


38  William  Coxon  vs. 

[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  ADDITIONAL  PORTIONS 
OF  THE  RECORD  ON  APPEAL,  PURSU- 
ANT TO  RULE  75  (A),  FEDERAL  RULES 
OF  CIVIL  PROCEDURE 

To  the  Clerk  of  the  Above  Entitled  Court: 

Southern  Pacific  Company,  the  Defendant-Ap- 
I^ellee  herein,  designates  the  following  additional 
portions  of  the  record  and  proceedings  to  be  in- 
cluded in  the  record  on  appeal : 

(1)  Each  and  all  of  the  Clerk's  Civil  Docket 
Entries  in  this  Court; 

(2)  Each  and  all  of  the  Minute  Entries  of  and 
in  this  Coui-t; 

(3)  This  Designation. 

Dated  at  Phoenix,  Arizona,  this  29th  day  of  Oc- 
tober, 1945. 

ELLINWOOD  &  ROSS. 
NORMAN  S.  HULL, 

Attorneys  for  Defendant-Ap- 
pellee. 

Copy  received  this  29th  day  of  October,  1945. 
LOUIS  B.  WHITNEY, 
LESLIE  C.  HARDY, 
W. 

Attorneys    for    Plaintiff-Ap- 
pellant. 

[Endorsed] :     Filed  Oct.  29,  1945.  [37] 
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CERTIFICATE  TO  TRANSCRIPT  OF 
RECORD  ON  APPEAL 

United  States  of  America, 

District  of  Arizona — ss. 

I,  Edward  W.  Scruggs,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona, 
do  hereb}^  certify  that  I  am  the  custodian  of  the 
records,  papers  and  files  of  said  Court,  including 
the  records,  papers  and  files  in  case  No.  Civ-662 
Phoenix,  William  Coxon,  Plaintiff,  vs.  Southern 
Pacific  Company,  a  corporation,  Defendant,  on  the 
docket  of  said  Court. 

I  further  certify  that  the  attached  pages,  num- 
bered 1  to  37,  inclusive,  contain  a  full,  true  and 
correct  transcript  of  the  proceedings  of  said  cause 
and  all  the  papers  filed  therein,  together  with  the 
endorsements  of  filing  thereon,  called  for  and  des- 
ignated in  the  Designation  of  Contents  of  Record 
on  Appeal  and  Designation  of  Additional  Portions 
of  Record  on  Appeal,  filed  in  said  cause  and  made 
a  part  of  the  transcrij^t  attached  hereto,  as  the  same 
appear  from  the  originals  of  record  and  on  file  in 
my  office  as  such  Clerk,  in  the  City  of  Phoenix, 
State  and  District  aforesaid. 

I  further  certify  that  the  Clerk's  fee  for  pre- 
paring and  certifying  to  this  said  transcript  of 
record  amounts  to  the  sum  of  $5.50,  and  that  said 
sum  has  been  paid  by  counsel  for  the  appellant; 


40  William  Coxon  vs. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Phoenix,  Arizona,  this  13th  day  of  November,  1945. 

[Seal]  EDWARD  W.  SCRUGGS, 

Clerk. 

By  WM.  H.  LOVELESS, 

Chief  Deputy  Clerk.  [38] 


[Endorsed]:  No.  11185.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  William 
Coxon,  Appellant,  vs.  Southern  Pacific  Company, 
a  corporation,  Apj)ellee.  Transcript  of  Record. 
Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Arizona. 

Filed  November  16,  1945. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11185 

WILLIAM  COXON, 

Appellant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  corpora- 
tion, 

Appellee. 

STATEMENT  OF  POINTS  AND  DESIGNA- 
TION OF  RECORD  FOR  PRINTING  (Sub- 
division 6  of  Rule  19.) 

Conies  now  the  Appellant  in  the  above  entitled 
cause,  and  hereby  adopts  as  his  statement  of  points 
on  which  he  intends  to  rely  on  this  appeal  the 
"Statement  of  Points  Relied  On,"  filed  in  the 
United  States  District  Court  for  the  District  of 
Arizona,  as  it  now  apj^ears  on  pages  31,  32,  and  33 
in  the  Transcript  of  the  Record  herein  as  trans- 
mitted to  the  above  entitled  court  by  the  clerk  of 
the  United  States  District  Court  for  the  District 
of  Arizona. 

Appellant  hereby  designates  for  printing  the  en- 
tire certified  Transcript  of  the  Record  as  transmit- 
ted to  this  court  by  the  clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona. 
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Dated  at  Phoenix,  within  the  District  of  Ari- 
zona, this  14th  day  of  November,  1945. 

LOUIS  B.  WHITNEY, 
LESLIE  C.  HARDY, 

Attorneys  for  Appellant. 

Service  of  the  foregoing  Statement  of  Points 
and  Designation  of  Record  is  acknowledged  this 
14th  day  of  November,  1945. 

ELLINWOOD  &  ROSS. 

By  WM.  SPUID, 

Attorneys  for  Appellee. 

[Endorsed] :  Filed  November  16,  1945.  Paul  P. 
O'Brien,  Clerk. 
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No.  11,185 


United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


William  Coxon, 

Appellant, 
vs. 

Southern  Pacific  Company, 
a  corporation. 

Appellee. 


BRIEF  QF  APPELLANT 


PRELIMINARY  STATEMENT 
This  is  an  appeal  by  William  Coxon,  as  plaintiff- 
appellant,  from  a  final  judgment  of  the  United  States 
District  Court  of  the  District  of  Arizona,  sitting  at 
Phoenix,  entered  on  the  10th  day  of  September,  1945,  in 
favor  of  defendant  following  an  order  granting  defend- 
ant's motion  to  dismiss  entered  July  25th,  1945.  (R. 
28).  The  judgment  sustained  defendant's  motion  to  dis- 
miss plaintiff's  complaint,  and  also  dismissed  the  action. 
(R.  29).    The  district  judge  wrote  no  opinion. 
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The  action  was  begun  in  the  Superior  Court  of  the 
State  of  Arizona  in  and  for  the  County  of  Maricopa  by 
complaint  filed  in  that  court  on  the  26th  day  of  January, 
1945,  No.  54057,  wherein  William  Coxon  was  plaintiff 
and  Southern  Pacific  Company,  a  corporation,  was  de- 
fendant.* (R.  2).  Plaintiff  sought  actual  and  punitive 
damages  against  Southern  Pacific  Company  for  wrong- 
ful discharge. 

The  action  was  removed  by  defendant  from  the  state 
court  to  the  district  court  and,  after  having  been  duly 
submitted,  was  disposed  of  by  order  of  that  court  sus- 
taining defendant's  motion  to  dismiss,  and  by  judgment 
dismissing  the  action.  (R.  28,  29). 


STATEMENT  OF  JURISDICTION 

Jurisdiction  of  District  Court 

The  complaint  filed  in  the  state  court  on  January  26th, 
1945,  alleges  that  plaintiff  is  a  resident  of  the  State  of 
Arizona,  and  that  defendant  is  incorporated  under  the 
laws  of  the  State  of  Kentucky,  and  is  authorized  to  do 
business  and  is  doing  business  as  a  common  carrier  by 
railroad  in  the  State  of  Arizona.  (R.  2).  Plaintiff  sued 
the  defendant  for  actual  damages  in  the  amount  of 
$50,000,  and  punitive  damages  in  the  amount  of  $50,000. 
(R.  12).  The  complaint  and  summons  were  served  on 
defendant  on  January  26th,  1945  (R.  14)  and  defendant 
was  required  to  answer  within  twenty  days  thereafter. 

On  February  15th,   1945,  which  was  within  defend- 


*The  parties  will  be  referred  to  in  this  court  as  they  were  in 
the  court  below. 
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ant's  time  to  answer,  a  verified  petition  for  removal  of 
the  action  to  the  United  States  District  Court  was  filed 
by  defendant  in  the  state  court.  (R.  15).  The  petition 
discloses  diversity  of  residence  and  citizenship  of  the  ad- 
versary parties  and  the  requisite  jurisdictional  amount. 
(R.  16).  A  bond  on  removal  in  the  principal  sum  of  $500 
was  also  filed  in  the  state  court  on  February  15th,  1945. 
(R.  18).  The  order  for  removal  was  dated  and  entered 
in  the  state  court  on  the  same  day.  (R.  21).  A  tran- 
script of  removal  proceedings,  certified  by  the  clerk  of 
the  state  court,  was  lodged  in  the  United  States  District 
Court  on  March  16th,  1945.  (R.  22).  The  verified  peti- 
tion for  removal  filed  in  the  state  court  discloses  that 
the  action  filed  there  was  between  plaintiff,  who  is  a 
resident  and  citizen  of  the  State  of  Arizona,  and  defend- 
ant, which  is  a  resident  and  citizen  of  the  State  of  Ken- 
tucky, and  that  the  action  involves  more  than  $3000, 
exclusive  of  interest  and  costs,  and  consequently  was 
removable  from  the  state  court  to  the  United  States 
District  Court  as  authorized  and  provided  by  the  laws 
of  the  United  States. 

Sees.  28,  29,  Judicial  Code,  as  amended,  Title  28, 
Sees.  71,  72,  U.S.C.A. 

Jurisdiction  of  this  Court 

The  jurisdiction  of  this  court  is  invoked  under  Sec. 
128(a)  of  the  Judicial  Code,  as  amended  (Title  28,  Sec. 
225,  U.S.C.A.),  which  provides: 

"(a)  Review  of  Final  Decisions.  The  Circuit 
Courts  of  Appeal  shall  have  appellate  jurisdiction 
to  review  by  appeal  the  final  decisions — 
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First.  In  the  district  courts,  in  all  cases  save 
where  direct  review  of  the  decision  may  be  had  in 
the  Supreme  Court  under  section  345  of  this  title." 

Sec.  240-8(c)  of  the  Judicial  Code  (Title  28,  Sec.  230, 
U.S.C.A.)  provides: 

"No  writ  of  error  or  appeal  intended  to  bring 
any  judgment  or  decree  before  a  circuit  court  of  ap- 
peals for  review  shall  be  allowed  unless  application 
therefor  be  duly  made  within  three  months  after 
the  entry  of  such  judgment  or  decree." 

The  notice  of  appeal  was  filed  by  plaintiff  on  the  22nd 
day  of  October,  1945  (R.  31)  and  the  bond  for  costs  on 
appeal  was  filed  the  same  day.  (R,  33).  The  final  judg- 
ment was  entered  the  10th  day  of  September,  1945,  and 
was  entered  in  the  clerk's  civil  docket  on  the  same  day. 
(R.  27).  Consequently  the  appeal  from  the  final  judg- 
ment of  the  district  court  to  this  court  was  timely. 


STATEMENT  OF  THE  CASE 
The  case  is  stated  by  the  complaint.  The  issues  of 
law  are  raised  by  the  motion  to  dismiss  which  asserted 
the  complaint  failed  to  state  a  claim  against  defendant 
upon  which  relief  can  be  granted  (R.  23),  and  by  the 
final  judgment  sustaining  the  motion  to  dismiss  and  dis- 
missing the  action.  (R.  29).  Consequently,  the  essential 
facts  well  pleaded  necessary  to  state  a  claim  upon  which 
relief  can  be  granted  are  admitted.  These  facts  neces- 
sarily are  reflected  by  the  complaint,  which  states  the 
plaintiff's  claim  for  relief,  and  are  as  follows: 
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Plaintiff  entered  the  employ  of  defendant  aliout  June 
5th,  1917,  as  a  yard  clerk  on  the  Tucson  Division  of  de- 
fendant's railroad,  and  continued  that  employment  in 
various  clerical  positions  until  May  25th,  1944.   (R.  8). 

The  early  part  of  1944  plaintiff  announced  his  candi- 
dacy for  nomination  (and  election)  to  the  office  of  Gov- 
ernor of  Arizona.  On  February  Otli,  1944,  he  became  ill 
and  obtained  a  leave  of  absence  from  his  employment, 
remaining  absent  upon  that  account  until  March  29th, 
1944,  whereupon  in  order  to  conduct  his  campaign,  plain- 
tiff applied  for  leave  of  absence  until  July  31st,  1944. 
Defendant  granted  plaintiff  leave  of  absence  for  ninety 
days,  beginning  February  9th,  1944  and  ending  May  9th, 
1944.  On  April  26th,  1944,  plaintiff  requested  an  exten- 
sion of  his  leave  of  absence  for  ninety  days  to  conduct 
his  campaign,  but  on  May  IStli,  1944,  defendant  in- 
structed plaintiff  that  by  reason  of  a  rule,  regulation  or 
order,  adopted  by  defendant  by  agreement  theretofore 
entered  into  by  defendant  and  a  labor  organization 
known  as  the  Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Em- 
ployees, plaintiff's  request  for  further  leave  of  absence 
was  denied  and  he  was  instructed  to  report  for  duty  im- 
mediately. (R.  3,  4). 

Defendant's  refusal  to  grant  the  further  extension  of 
leave  of  absence  was  attributed  by  defendant  to  refusal 
of  the  labor  organization  to  agree  to  such  extension  be- 
yond May  9th.  1944,  as  provided  in  the  agreement  en- 
tered into  between  defendant  and  the  labor  organization. 
{R.  4). 
[  Pursuant  to  the  rule,  regulation  or  order,  and  the 
agreement  heretofore  mentioned,  plaintiff's  employment 
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with  defendant  was  declared  permanently  vacant,  and  on 
May  25,  1944,  defendant  advised  plaintiff  that  his  em- 
ployment was  declared  permanently  vacant.  (R.  4). 

Plaintiff  asserts  that  defendant,  its  officers  and 
agents,  by  enforcing  or  attempting  to  enforce  the  rule, 
regulation,  order  or  agreement,  and  by  the  use  of  that 
device  or  method,  attempted  to  prevent  plaintiff  from 
engaging  in  political  activities  in  the  respect  heretofore 
stated,  and  thereby  attempted  to  deprive  plaintiff  of 
civil  rights  guaranteed  to  him  by  the  Constitution  and 
laws  of  Arizona.  (R.  4,  5). 

The  agreement  entered  into  by  defendant  and  the 
labor  organization  became  effective  October  1st,  1940, 
and  provides  by  Rule  39  thereof  as  follows: 

"Leave  of  Absence 
Rule  39. 

(a)  Employees  may  be  granted  leave  of  absence, 
limited  except  in  case  of  illness  or  other  physical 
disability,  to  ninety  (90)  calendar  days  in  any 
calendar  year  without  loss  of  seniority.  Retention 
of  seniority  during  longer  leave  of  absence  may  be 
arranged  for  by  agreement  between  employing  offi- 
cer and  local  committee.  Leave  of  absence  in  excess 
of  thirty  (30)  calendar  days  must  be  in  writing.  An 
employee  returning  from  leave  of  absence  shall  give 
at  least  eight  (8)  hours'  advance  notice  to  his  imme- 
diate superior  of  his  intention  to  assume  duty  on 
his  position. 

(b)  Members  of  General  or  Local  Committees, 
representing  employees  covered  by  these  rules,  will 
be  granted  leave  of  absence  without  unnecessary 
delay,  and  without  loss  of  seniority."  (R.  5). 
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Rule  810  of  the  General  Rules  and  Regulations  of  de- 
fendant provides : 

"Employees  must  not  engage  in  any  other  business 
without  permission  from  proper  officer.  They  must 
report  for  duty  at  the  prescril)ed  time  and  place 
and  devote  themselves  exclusively  to  their  duties 
during  prescribed  hours."  (R.  6). 

In  support  of  his  contention  that  defendant,  by  en- 
forcing the  aforesaid  agreement,  and  by  the  use  of  that 
device  or  method,  attempted  to  prevent  plaintiff  from 
engaging  in  political  activities  so  as  to  deprive  plaintiff 
of  civil  rights  guaranteed  to  him  by  law,  plaintiff 
pleaded  and  invoked  Sec.  43-1508,  Arizona  Code  Anno- 
tated, 1939,  which  is  as  follows: 

**  43-1508.  CoRPOKATioN  Restraining  or  Aiding 
Political  Activities  of  Employee — Penalty. — It 
shall  be  unlawful  for  any  corporation,  its  officers 
or  agents,  to  make,  enforce,  or  attempt  to  enforce, 
any  order,  rule  or  regulation,  or  adopt  any  other 
device  or  method  to  prevent  an  employee  from  en- 
gaging in  political  activities,  accej)ting  candidacy 
for  nomination  or  election  to,  or  the  holding  of 
political  office,  or  from  holding  a  position  as  a  mem- 
ber of  any  political  committee;  or  from  soliciting 
or  receiving  funds  for  political  purposes ;  or  from 
acting  as  chairman  or  participating  in  a  political 
convention ;  or  assuming  the  conduct  of  any  political 
campaign;  or  for  any  corporation,  its  officers  or 
agents  to  instigate,  encourage,  aid  or  assist,  whether 
by  personal  service  or  contributing  money  or  any- 
thing of  value,  any  employee  in  its  employ  to  run 
for  or  be  elected  to  any  political  office;  or  for  any 
corporation,  its  officers  or  agents  to  pay  or  con- 
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tribute  anything  of  value,  whether  in  wages,  fees 
or  contributions,  to  any  such  employee  in  its  em- 
ploy while  such  employee  is  engaged  in  the  official 
duties  of  the  office  to  which  such  employee  is  elected ; 
or  from  casting  his  ballot  or  vote  as  his  con- 
science may  command.  Any  employer  may  suspend 
the  wages  or  compensation  of  an  employee  elected 
to  office  when  his  duties  as  such  officer  interfere 
with  his  duties  as  employee.  Any  person  violating 
any  provision  of  this  section  shall  be  guilty  of  a 
misdemeanor,  and  punished,  if  a  corporation,  by  a 
fine  of  not  less  than  five  hundred  dollars  ($500), 
nor  more  than  five  thousand  dollars  ($5,000) ;  and 
if  a  natural  person  by  a  fine  of  not  less  than  five 
hundred  dollars  ($500)  nor  more  than  five  thou- 
sand dollars  ($5000),  or  by  imprisonment  in  the 
county  jail  not  less  than  six  (6)  months  nor  more 
than  (2)  years,  or  by  both  such  fine  and  imprison- 
ment." (R.  6,  7). 

Plaintiff  asserts  that  from  the  date  of  his  employment 
on  June  5th,  1917,  until  his  discharge  on  May  25th,  1944, 
he  had  accumulated  valuable  rights  as  an  employee  of 
defendant,  known  as  "seniority  rights,"  which  entitled 
plaintiff  to  control  and  exercise  valuable  preferences  of 
employment,  superior  to  seniority  rights  of  other  em- 
ployees of  defendant  who  held  such  rights  for  a  lesser 
period  of  time.  (R.  8).  These  seniority  rights  entitled 
plaintiff  to  seek  and  acquire  preference  as  to  the  char- 
acter of  service  to  be  performed  by  him,  the  location  of 
his  employment,  the  amount  of  salary  he  was  entitled  to 
earn  as  well  as  prestige  arising  from  such  rights,  which 
were  totally  lost  by  plaintiff's  unlawful  and  wrongful 
discharge,  all  to  his  harm  and  damage.  (R.  8,  9). 
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Plaintiff  asserts  that  at  the  timo  of  liis  discharge  he 
had  been  employed  by  defendant  for  approximately  27 
years  and  had  then  reached  the  age  of  48  years,  and  that 
plaintiff  would  have  been  permitted,  except  for  his 
wrongful  discharge,  to  continue  in  defendant's  employ 
in  the  capacity  in  which  he  was  employed  at  the  time  of 
his  discharge,  and  that  he  is  now  disqualified  and  pro- 
hibited from  seeking  similar  employment  with  other  rail- 
road companies  or  corporations,  or  for  comparable  com- 
pensation and  with  the  same  rights  and  advantages 
which  he  had  theretofore  enjoyed.   (R.  9). 

Plaintiff'  asserts,  upon  information  and  belief,  that  de- 
fendant and  the  aforementioned  labor  organization,  de- 
vised and  conspired  with  each  other  to  deprive  plaintiff 
of  the  opportunity  and  right  to  seek  nomination  and 
election  to  the  office  to  which  he  aspired,  because  de- 
fendant and  the  labor  organization  did  not  desire  plain- 
tiff's election  as  Governor  of  Arizona,  but  preferred  the 
election  of  some  other  person  to  that  office.  (R.  9,  10). 

Plaintiff,  in  addition  to  the  general  damages  hereto- 
fore stated,  asserts  four  items  of  special  damages 
arising  out  of — 

(a)  Loss  of  the  benefits  to  which  he  was  entitled  un- 
der the  Railroad  Retirement  Act  of  1935  (Title  45,  Sees. 
215  to  228  inclusive,  U.S.C.A.)  (R.  10) ; 

(b)  Life  insurance  in  the  amount  of  $2000,  payable 
to  plaintiff's  family,  the  cost  of  which  was  deducted 
from  plaintiff's  monthly  salary  (R.  10) ; 

(c)  Railroad  transportation  without  cost  on  railroad 
lines  operated  in  the  United  States,  Canada  and  Mexico, 
available  to  plaintiff'  and  his  family,  both  before  and 
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after  plaintiff's  retirement,  of  the  annual  value  of  $300 

(R.  11); 

(d)  Medical  and  hospital  facilities  afforded  to  plain- 
tiff by  defendant  of  the  annual  value  of  $150,  for  which 
defendant  deducted  each  month  from  plaintiff's  salary 
the  sum  of  $1.75  (R.  12). 

As  a  result  of  the  damages  claimed,  plaintiff  prayed 
judgment  against  defendant  for  actual  damages  in  the 
sum  of  $50,000,  and  for  exemplary  damages  in  the  sum 
of  $50,000. 


STATEMENT  OF  POINTS  RELIED  ON  IN  SUPPORT 
OF  APPEAL 

Plaintiff  filed  a  statement  of  points  in  the  lower  court 
as  required  by  Rule  75(d)  of  the  Rules  of  Civil  Pro- 
cedure. (R.  33).  The  statement  of  points  is  adopted  by 
plaintiff  in  this  court  in  aid  of  this  appeal.  (R.  41). 


QUESTION  INVOLVED 
The  question  involved  is:    Does  plaintiff's  complaint 
state  a  claim  upon  which  relief  can  be  granted  against 
defendant  for  damages  arising  out  of  plaintiff's  alleged 
wrongful  discharge  by  defendant? 


HOW  QUESTION  IS  RAISED 

The  question  on  this  appeal  is  raised  by  the  final 
judgment  of  the  District  Court  entered  September  10th, 
1945,  which  granted  defendant's  motion  to  dismiss  plain- 
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tiff's  complaint,  and  which  dismissed  the  action  after 
the  cause  had  been  duly  submitted  (R.  29,  30),  and  plain- 
tiff's appeal  from  that  judgment.  (R.  31). 


SPECIFICATION  OF  ERRORS 
I. 

The  judgment  of  the  District  Court  dismissing  this 
action,  following  the  order  of  the  District  Court  grant- 
ing defendant's  motion  to  dismiss  the  complaint,  is  con- 
trary to  law  and  is  erroneous,  for  the  reason  that  plain- 
tiff's complaint  states  a  claim  against  defendant  upon 
which  relief  can  be  granted. 

n. 

The  judgment  of  the  District  Court  sustaining  defend- 
ant's motion  to  dismiss,  and  dismissing  the  action,  is 
contrary  to  law  and  erroneous  for  the  reason  that  de- 
fendant's motion  to  dismiss  the  complaint  is  insufficient 
in  law  to  constitute  a  defense  to  the  complaint,  and  the 
claim  for  relief  stated  by  it,  because  the  complaint 
states  a  claim  against  defendant  upon  which  relief  can 
be  granted. 

III. 

The  judgment  of  the  District  Court,  sustaining  de- 
fendant's motion  to  dismiss,  and  dismissing  the  action, 
is  contrary  to  law  and  is  erroneous,  for  the  reason  that 
plaintiff's  complaint  discloses  that  the  discharge  of 
plaintiff  by  defendant  for  the  reasons  set  forth  in  the 
complaint  constituted  a  breach  of  plaintiff's  contract  for 
which  defendant  is  liable  to  i^laintiff'  in  damages. 


12 
IV. 

The  judgment  of  the  District  Court  sustaining  defend- 
ant's motion  to  dismiss,  and  dismissing  the  action,  is 
contrary  to  law  and  erroneous  for  the  reason  that  de- 
fendant's motion  to  dismiss  plaintiff's  complaint  is  in- 
sufficient in  law  to  constitute  a  defense  to'  the  complaint 
and  action,  and  for  the  reason  that  the  complaint  states 
a  claim  against  defendant  upon  which  relief  can  be 
granted  in  this : 

The  complaint  discloses,  as  one  of  the  actionable 
wrongs  pleaded,  that  plaintiff  was  discharged  by  defend- 
ant upon  the  asserted  violation  by  plaintiff  of  defend- 
ant's rules  and  regulations  of  employment  which  are  in 
conflict  with  and  in  violation  of  Sec.  43-1508,  Arizona 
Code  Annotated,  1939,  which  secured  to  plaintiff  the 
right,  privilege  and  prerogative  to  become  a  candidate 
for  public  office  in  the  State  of  Arizona  unrestricted  by 
any  rule  or  regulation  adopted  and  enforced  by  defend- 
ant in  respect  to  plaintiff's  contract  of  employment 
with  defendant,  and  further  because  said  law  was  a 
valid  and  subsisting  law  of  the  State  of  Arizona  at  the 
time  plaintiff  was  discharged  by  defendant,  and  did  not 
offend  either  the  Constitution  of  the  United  States  or 
the  Constitution  of  the  State  of  Arizona. 


SUMMARY  OF  THE  ARGUMENT 

Appellant's  argument  will  be  divided' into  sub-heads 

which  necessarily  will  cover  the  four  Specification  of 

Errors  set  forth,  supra,  and  will  point  out  the  reasons 

why  the  complaint  states  a  claim  upon  which  relief  can 
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be  granted,  particularly  when  tested  by  the  Federal 
Rules  of  Civil  Procedure.  The  following  points  sum- 
marize the  reasons  why  the  case  should  be  reversed: 

(a)  The  complaint  states  a  claim  upon  which  re- 
lief can  be  granted  for  wrongful  discharge  and 
consequently  the  judgment  of  the  District  Court 
sustaining  the  defendant's  motion  to  dismiss,  and 
dismissing  the  eomphiint  and  the  action,  is  clearly 
erroneous,  (page  l-t  hifra) 

(b)  The  seniority  rights  which  plaintiff  acquired 
were  valuable  property  rights  and  were  entitled  to 
the  same  protection  as  other  property  rights,  and 
the  wrongful  destruction  of  those  rights  by  defend- 
ant is  actionable,  (page  18  infra) 

(c)  At  the  time  plaintiff  was  discharged,  he  was 
conducting  his  campaign  for  the  office  of  Governor 
of  the  State  of  Arizona,  and  he  requested  defendant 
to  grant  to  him  a  leave  of  absence  in  order  to  con- 
duct and  continue  his  campaign  for  that  office,  which 
defendant  refused  in  violation  of  Sec.  43-1508,  Ari- 
zona Code  Annotated,  1939,  which  makes  it  unlaw- 
ful for  any  corporation  to  make,  enforce  or  attempt 
to  enforce  anj^  rule  or  regulation  prohibiting  an 
employee  from  engaging  in  political  activities  or 
accepting  a  candidacy  for  nomination  or  election  to, 
or  the  holding  of  a  political  office,  and  prescribing 
punishment  for  violation  of  that  provision  of  the 
law.  The  violation  of  this  penal  law  subjected  de- 
fendant to  damages,  (page  23  infra) 

(d)  Section  43-1508,  Arizona  Code  Annotated, 
1939,  does  not  impose  a  limitation  and  duty  uj^on 
defendant  for  the  benefit  of  the  jDublic  only,  but  also 
imposes  a  limitation  and  duty  upon  the  defendant 
for  the  benefit  of  the  plaintiff  who  may  maintain 
this    action    against    the    defendant    for    damages 
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arising  from  a  violation  of  the  statute,   (page  32 
infra) 

(e)  The  complaint  is  sufficient  to  state  a  claim 
against  defendant  upon  which  relief  can  be  granted 
for  tortious  conduct  so  as  to  justify  the  claim  and 
award  of  exemplary  damages  in  addition  to  actual 
damages,  (page  37  infra) 

(f)  Tested  by  the  rules  governing  pleadings,  the 
complaint  states  a  claim  upon  which  relief  can  be 
granted,  (page  40  infra) 


ARGUMENT 

(a)  The  complaint  states  a  claim  upon  which  relief  can  be 
granted  for  wrongful  discharge  and  consequently  the  judg- 
ment of  the  District  Court  sustaining  defendant's  motion  to 
dismiss,  and  dismissing  the  complaint  and  the  action,  is 
clearly  erroneous. 

(Specification  of  Errors  I,  II,  p.  11,  supra.) 
Plaintiff  entered  the  employment  of  defendant  on 
June  5th,  1917  (R.  3)  and  continued  in  that  employment 
until  May  25th,  1944,  when  it  was  declared  permanently 
vacant.  (R.  4).  Consequently,  plaintiff's  employment 
with  defendant  extended  over  a  period  of  approximately 
27  years  (R.  9),  during  which  time  plaintiff  acquired 
valuable  seniority  rights  (R.  8),  and,  in  addition,  plain- 
tiff, until  discharged  by  defendant,  was  entitled  to  bene- 
fits of  the  Railroad  Retirement  Act;  group  life  insur- 
ance; transportation  and  medical  and  hospital  benefits. 
(R.  10). 

On  February  9,  1944,  plaintiff  became  ill  and  obtained 
a  leave  of  absence  from  his  duties  with  defendant  and 
remained   absent  because   of  that  illness   until   March 
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29th,  1944,  whereupon  plaintiff,  in  order  to  conduct  his 
campaign  for  the  office  of  Governor  of  Arizona,  made 
application  for  leave  of  absence  until  July  31st,  1944. 
(B.  3) .  Defendant  granted  plaintiff  a  ninety  day  leave  of 
absence,  beginning  February  9th,  1944,  and  ending  May 
9th,  1944,  instead  of  ending  July  31st,  1944,  as  plaintiff 
requested. 

On  April  26th,  1944,  ]ilaintiff  requested  an  extension 
of  his  leave  of  absence  for  ninety  days  in  order  to  con- 
duct his  campaign,  but  on  May  13th,  1944,  defendant 
instructed  plaintiff'  that  by  reason  of  a  rule,  regulation 
or  order  adopted  by  defendant  by  agreement  entered 
into  between  defendant  and  the  Brotherhood  of  Railroad 
and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees,  plaintiff's  request  for  further  leave 
of  absence  was  denied  and  he  was  instructed  to  report 
for  duty  immediately.  (R.  4).  Defendant's  refusal  to 
grant  the  extension  of  leave  of  absence  was  attributed 
by  defendant  to  the  refusal  of  the  brotherhood  to  agree 
to  an  extension  of  plaintiff's  leave  of  absence  beyond 
May  9th,  1944.  (R.  4).  Accordingly  plaintiff's  employ- 
ment with  defendant  was  declared  permanently  vacant 
on  May  25th,  1944.  (R.  4). 

Although  plaintiff  was  not  a  member  of  the  brother- 
hood, nevertheless  defendant  invoked  the  agreement  en- 
tered into  between  the  defendant  and  the  brotherhood  as 
defendant's  justification  for  the  discharge  of  plaintiff. 
(R.  5). 

Yazoo  S  M.  V.  R.R.  Co.  v.  Webb,  5  Cir.,  64  Fed. 
2d  902 ; 

Yazoo  £  M.  V.  R.R.  Co.  v.  Sideboard,  161  Miss.  4, 
133  So.  669 ; 
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McGlohn  V.  Gulf  S  S.  F.  R.  Co.  (Miss.),  174  So. 

250; 
Rentschler  v.  Missouri  Pacific  R.R.  Co.,  126  Neb. 

493,  253  N.W.  694,  95  A.L.E.  1,  and  note  begin- 

ing  at  page  41. 

Compare : 

Steele  v.  Louisville  &  N.  R.  Co.  (decided  Dec.  18, 
1944),  323  U.S.  192,  204,  65  Supreme  Court  Re- 
porter 228  (Adv.  Sheets  January  1,  1945,  Vol. 
65— No.  4,  p.  226). 

Measured  by  Rule  39  of  the  agreement  which  defend- 
ant invoked,  and  the  refusal  of  the  brotherhood  to  agree 
to  an  extension  of  plaintiff's  leave  of  absence,  the  de- 
fendant clearly  breached  plaintiff's  contract  of  employ- 
ment as  appears  from  the  following  allegations  of  the 
complaint. 

On  February  Qth,  1944,  plaintiff  obtained  a  leave  of 
absence  on  account  of  illness.  He  remained  absent  on 
that  account  until  March  29th,  1944.  (R.  3).  At  that  time 
he  made  application  to  defendant  for  leave  of  absence 
until  July  31st,  1944.  (R.  3).  Defendant  granted  plain- 
tiff a  ninety  day  leave  of  absence,  but  started  that  leave 
of  absence  from  February  9th,  1944,  which  was  the  date 
plaintiff  obtained  leave  of  absence  on  account  of  illness. 
Under  Rule  39  of  the  agreement  entered  into  by  defend- 
ant and  the  brotherhood  it  is  provided : 

(a)  Employees  may  be  granted  leave  of  absence 
limited  except  in  case  of  illness  or  other  physical 
disability,  to  ninety  (90)  calendar  days  in  any 
calendar  year  without  loss  of  seniority.  (R.  5).  (Em- 
phasis supplied.) 
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Therefore,  measiu'ed  l)y  tlie  agi-eeiiient  wliicli  defend- 
ant invoked,  plaintiff  was  entitled,  in  all  events,  to  leave 
of  absence  witliont  limitation  of  time  because  of  illness. 
Plaintiff  actually  obtained  a  leave  of  absence  on  that 
account  on  February  9th,  1944,  until  March  29th,  1944 
(R.  3)  but  in  granting  plaintiff's  additional  request 
for  leave  of  absence,  in  order  to  conduct  his  campaign, 
defendant  granted  plaintiff  the  leave  of  absence  but 
dated  it  from  Feb  mar  i/  9th,  1944.  When  plaintiff  on 
April  6th,  1944,  requested  an  extension  of  leave  of 
absence  in  order  to  conduct  his  campaign  for  governor, 
defendant,  on  May  13th,  1944,  instructed  plaintiff"  to 
report  for  duty  immediately.  Failing  to  do  so,  plain- 
tiff's employment  was  declared  permanently  vacant 
on  May  25th,  1944.  (R.  4). 

Had  defendant,  as  it  was  required  to  do  under  Rule 
39,  started  plaintiff' 's  requested  leave  of  absence  on 
March  29th,  1944 — the  day  plaintiff's  sick  leave  ended — 
instead  of  February  9th,  1944 — the  day  plaintiff's  sick 
leave  began. — then  the  ninety  days'  leave  of  absence 
which  defendant  first  granted  to  plaintiff  would  have 
run  from  March  29th,  1944,  until  June  29th,  1944. 
Therefore,  when  defendant,  on  May  25th,  1944,  declared 
plaintiff' 's  employment  permanently  vacant,  defendant 
prematurely  discharged  plaintiff.  Defendant  reaffirmed 
the  discharge  on  September  28th,  1944,  which,  of  course, 
related  back  to  the  wrongful  discharge  on  May  25th, 
1944. 
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(b)  The  seniority  rights  which  plaintiff  acquired  were  valuable 
property  rights  and  were  entitled  to  the  same  protection  as 
other  property  rights,  and  the  wrongful  destruction  of  those 
rights  by  defendant  is  actionable. 
(Specification  of  Errors  I,  II  and  III,  p.  11,  supra.) 
Plaintiff  alleges  that  during  his  employment  with  de- 
fendant from  June   5th,   1917,   until  his   discharge,  he 
had  acquired  valuable  seniority  rights  which  were  totally 
destroyed  by  his   wrongful   discharge.    (R.   8).     These 
seniority  rights  were  recognized  by  defendant  by  Rule 
39  of  the  agreement  entered  into  between  defendant  and 
the  brotherhood.  (R.  5). 

The  Supreme  Court  of  Arizona  has  held  that  senior- 
ity rights  are  property  rights  and  are  as  much  entitled 
to  protection  in  case  they  are  invaded  as  other  physical 
property  rights. 

Grand  International  Brotherhood  of  Locomotive 
Engineers  v.  Mills,  43  Ariz.  379,  31  P.2d  971. 

Addressing  itself  to  this  question,  the  Supreme  Court 
of  Arizona  (31  P.2d  979)   said: 

''Let  us  then  consider  more  carefully  the  nature 
of  this  seniority  right,  and  whether  it  falls  within 
the  definition  of  property  as  above  set  forth.  It  is 
only  by  means  of  his  labor  that  the  average  man 
can  earn  the  wherewithal  to  support  himself  and  his 
family,  and  perchance,  if  he  is  fortunate  and  frugal, 
make  investments  which  will  provide  for  his  old  age. 
Such  being  the  case,  it  is  of  vital  importance  to 
those  who  work  for  salary  or  wages,  and  they  con- 
stitute a  large  and  constantly  increasing  part  of 
our  citizens,  that  their  opportunity  to  work  be  as 
constant,  certain,  and  lucrative  as  possible.    Any- 
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thing  which  tends  to  promote  this  increases  the 
earning  power  of  the  worker,  while  anything  which 
tends  to  diminish  it  is  as  great  an  attack  npon  his 
means  of  livelihood  as  would  be  the  actual  destruc- 
tion of  the  physical  property  through  which  the 
wealthier  and  more  fortunate  individual  obtains  his 
income.  A  study  of  the  reason  for,  and  the  history 
of,  the  seniority  rule  which,  although  best  known 
among  railroad  men,  is  growing  more  and  more  in 
favor  among  the  workers  in  every  class,  makes  this 
clear.  So  long  as  the  contract  of  employment  be- 
tween a  corporation  and  its  hundred  and  thousands 
of  employees  provides  for  seniority,  it  is  in  effect 
unemployment  insurance  which  the  worker  has  pur- 
chased by  his  years  of  faithful  service.  Essentially 
it  is  as  much  a  part  of  his  wages  as  though  he  re- 
ceived an  increase  therein  and  used  the  increase  to 
buy  such  insurance  therewith.  Ten  years  of  service 
gives  him  a  far  greater  certainty  of  retaining  his 
employment  than  is  obtained  by  one  year  of  service, 
and  in  times  of  fluctuating  employment  particularly 
this  is  of  great  money  value.  The  very  fact  that,  as 
the  record  reveals,  the  matter  was  fought  so  bit- 
terly within  the  ranks  of  the  brotherhoods  them- 
selves, shows  that  it  is  not  a  mere  imaginary  or 
sentimental  interest  which  plaintiffs  are  seeking  to 
protect,  but  something  which  may  mean  the  differ- 
ence between  poverty  and  a  competence,  between 
public  aid  and  a  self-respecting  and  independent 
home.  We  believe  that  a  seniority  right  is,  under 
the  true  principles  of  equity,  as  much  entitled  to 
protection  in  case  it  is  invaded  as  any  physical 
property  right  which  is  known." 


20 

The  courts  are  in  agreement  that  seniority  rights  are 
valuable  property  rights  and  are  accorded  that  full 
measure  of  protection  which  is  accorded  to  other  prop- 
erty rights. 

Brand  v.  Pennsylvania  Railroad  Co.   (D.C.P.A.), 

22  Fed.  Supp.  569; 
Carver  v.  Brien,  315  111.  App.  643,  43  N.E.2d  597 ; 
Donovan,  et  al.  v.  Travers,  285  Mass.   167,   188 

N.E.  705; 
Samuelson  v.  Brotherhood  of  Railroad  Trainmen 
(Wyo.),  151  Pac.2d  347. 

Moreover,  that  the  right  to  work  and  to  earn  a  live- 
lihood is  protected  by  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States  is  firmly  established  by 
the  Supreme  Court  of  the  United  States. 

Truax  v.  Raich,  239  U.S.  33,  36  S.Ct.  7,  60  L.Ed. 
131. 

In  that  case  legislation  enacted  under  the  initiative 
provision  of  the  Constitution  of  Arizona  sought,  in  in- 
stances where  five  or  more  workers  were  employed,  to 
limit  employment  to  not  less  than  eighty  per  cent  cjuali- 
fied  electors  or  native-born  citizens,  thereby  excluding  in 
such  cases  the  employment  of  aliens.  The  law  was  held 
unconstitutional  by  the  Supreme  Court,  and  in  the 
course  of  the  opinion  the  Supreme  Court  said  (239  U.S. 
38,  41) : 

u*  *  *  rpj^g  right  to  earn  a  livelihood  and  to  con- 
tinue in  employment  unmolested  by  efforts  to  en- 
force void  enactments  should  similarly  be  entitled 
to  protection  (safeguarding  of  rights  of  property) 
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in  the  absence  of  adequate  remedy  at  law.  It  is 
said  that  the  bill  does  not  show  an  employment 
for  a  term,  and  that  under  an  employment  at  will 
the  complainant  could  be  discharged  at  any  time, 
for  any  reason  or  for  no  reason,  the  motive  of  the 
•employer  being  immaterial.  The  conclusion,  how- 
ever, that  is  sought  to  be  drawn,  is  too  broad.  The 
fact  that  the  employment  is  at  the  will  of  the  par- 
ties, respectively,  does  not  make  it  one  at  the  will 

of  others." 

*        *        #        * 

c(*  #  *  j^  requires  no  argument  to  show  that 
the  right  to  work  for  a  living  in  the  common  occu- 
pations of  the  community  is  of  the  very  essence  of 
the  personal  freedom  and  opportunity  that  it  was 
the  purpose  of  the  Amendment  to  secure." 

See,  also: 

Nord  V.  Gnffin,  Cir.  7,  86  Fed.2d  481;  cert,  den., 

300  U.S.  673,  57  Sup.  Ct.  612,  81  L.Ed ,  a 

case  which  involved  a  controversy  over  senior- 
ity rights. 

Plaintiff  alleges  that  at  the  time  of  his  discharge  he 
had  reached  the  age  of  48  years,  but  that  notwithstand- 
ing his  age,  he  would  have  been  permitted,  except  for 
his  wrongful  discharge,  to  continue  in  the  capacity  he 
was  employed  at  the  time  of  his  discharge.  (R.  9). 

Thus  plaintiff's  employment  was  more  than  an  em- 
ployment subject  to  termination  at  the  will  of  defend- 
ant. In  fact.  Rule  39  provides  that  plaintiff' 's  seniority 
rights  could  have  been  retained  during  longer  periods 
of  absences  when  arranged  for  by  agreement  of  the  em- 
ploying officer  and  the  local  committee  of  the  brother- 
hood.  (R.  5). 
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The  complaint  construed  in  its  entirety  discloses 
that  the  emploj'ment  here  was  surrounded  with  rights 
and  privileges  which  did  not  permit  the  termination 
of  the  employment  either  at  the  will  of  the  defendant 
or  hy  direction  given  by  the  brotherhood  to  the  de- 
fendant. 

"Where  no  definite  term  of  emplojTuent  is  ex- 
pressed, there  is  no  inflexible  rule  governing  the 
duration  of  the  relationship.  In  such  cases,  the 
duration  of  the  emplojTtnent  must  be  determined  by 
circumstances  in  each  particular  case.  It  is  de- 
pendent upon  the  understanding  and  intent  of  the 
parties,  to  be  ascertained  from  their  written  or  oral 
negotiations,  the  usages  of  business,  the  situation 
and  object  of  the  parties,  the  nature  of  the  employ- 
ment, and  all  the  circumstances  surrounding  the 
transaction.  Eegardless,  therefore,  of  the  absence 
of  any  express  stipulation  regarding  the  term  of 
employment,  a  dispute  as  to  the  duration  of  a  con- 
tract of  employment  is  to  be  settled  with  reference 
to  the  terms  of  the  contract,  the  nature  of  the  serv- 
ices which  were  agreed  to  be  performed,  and  the 
attending  circumstances  which  evidence  the  inten- 
tion of  the  parties,  and  this  is  true  where  the  con- 
tract is  in  writing,  as  well  as  where  it  is  oral;  in 
either  case,  the  court  takes  into  consideration  the 
situation  of  the  parties,  and  the  objects  they  had 
in  view.  In  case  the  contract  has  been  made  with 
reference  to  a  general  custom  or  business  usage 
which  enters  into  and  becomes  a  part  of  the  agree- 
ment, the  contract  is  not,  of  course,  indefinite  as  to 
its  duration  if  such  custom  or  usage  fixes  the  term 
of  the  employment." 
35  Am.  Jur.  (Master  and  Servant),  Sec.  19,  p. 
457. 
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See: 

Putnam  v.  Producers  Livestock  Marketing  Assoc, 
256  Ky.  196,  75  S.W.2d  1075,  100  A.L.R.  828, 
note  pages  834,  841. 

(c)  At  the  time  plaintiff  was  discharged,  he  was  conducting  his 
campaigfn  for  the  office  of  governor  of  the  State  of  Arizona, 
and  he  requested  defendant  to  grant  to  him  a  leave  of  ab- 
sence in  order  to  conduct  and  continue  his  campaign  for  that 
office,  which  defendant  refused  in  violation  of  Sec.  43-1508, 
Arizona  Code  Annotated,  1939,  which  makes  it  unlawful  for 
any  corporation  to  make,  enforce  or  attempt  to  enforce  any 
rule  or  regulation  prohibiting  an  employee  from  engaging  in 
political  activities  or  accepting  a  candidacy  for  nomination 
or  election  to,  or  the  holding  of  a  political  office,  and  pre- 
scribing punishment  for  violation  of  that  provision  of  the 
law.  The  violation  of  this  penal  law  subjected  defendant  to 
damages. 

(Specification  of  Errors  IV,  p.  12,  supra.) 
Section  43-1508,  Arizona  Code  Annotated,  1939,  pro- 
vides as  follows: 

**  43-1508.  Corporation  Restraining  or  Aiding 
Political  Activities  of  Employees — Penalty. — It 
shall  be  unlawful  for  any  corporation,  its  officers 
or  agents,  to  make,  enforce,  or  attempt  to  enforce, 
any  order,  rule  or  regulation,  or  adopt  any  other 
device  or  method  to  prevent  an  employee  from  en- 
gaging in  political  activities,  accepting  candidacy 
for  nomination  or  election  to,  or  the  holding  of 
political  office,  or  from  holding  a  position  as  a  mem- 
ber of  any  political  committee ;  or  from  soliciting  or 
receiving  funds  for  political  purposes ;  or  from  act- 
ing as  chairman  or  participating  in  a  political  con- 
vention; or  assuming  the  conduct  of  any  political 
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campaign;  or  for  any  corporation,  its  officers  or 
agents  to  instigate,  encourage,  aid  or  assist,  whether 
by  personal  service  or  contributing  money  or  any- 
thing of  value,  any  employee  in  its  employ  to  run 
for  or  be  elected  to  any  political  office;  or  for  any 
corporation,  its  officers  or  agents  to  pay  or  con- 
tribute anything  of  value,  whether  in  wages,  fees 
or  contributions,  to  any  such  employee  in  its  em- 
ploy while  such  employee  is  engaged  in  the  official 
duties  of  the  office  to  which  such  employee  is 
elected;  or  from  casting  his  ballot  or  vote  as  his 
conscience  may  command.  Any  employer  may  sus- 
pend the  wages  or  compensation  of  an  employee 
elected  to  office  when  his  duties  as  such  officer 
interfere  with  his  duties  as  employee.  Any  person 
violating  any  provision  of  this  section  shall  be 
guilty  of  a  misdemeanor,  and  punished,  if  a  corpo- 
ration, by  a  fine  of  not  less  than  five  hundred  dol- 
lars ($500),  nor  more  than  five  thousand  dollars 
($5,000) ;  and  if  a  natural  person  by  a  fine  of  not 
less  than  five  hundred  dollars  ($500)  nor  more  than 
five  thousand  dollars  ($5,000),  or  by  imprisonment 
in  the  county  jail  not  less  than  six  (6)  months  nor 
more  than  two  (2)  years,  or  by  both  such  fine  and 
imprisonment. ' ' 

Defendant's  conduct  in  discharging  plaintiff  was  in 
direct  violation  of  the  foregoing  law.  The  law  was  en- 
acted by  the  Legislature  of  Arizona  in  1923  as  Chapter 
10  of  the  laws  of  that  legislative  session,  as  appears 
from  the  annotation  at  the  end  of  Section  43-1508,  supra. 
Rule  39  of  the  agreement  entered  into  between  defendant 
and  the  brotherhood  became  effective  October  1st,  1940, 
(R.  5).    Thus  the  law  antedates  the  rule  by  approxi- 
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mately  17  years.  It  prohibits  all  corporations  from  in- 
terfering with  the  political  activities  and  ambitions  of 
its  employees.  It  is  a  valid  exercise  of  the  police  power 
of  the  state  and  offends  no  constitutional  provision  of 
the  State  of  Arizona  or  of  the  United  States.  The  law 
operates  equally  upon  all  corporations,  domestic  and 
foreign. 

The  validity  of  the  enactment  in  its  application  to 

defendant  as  a  corporation  is  sustained  by  analogous 

decisions  of  the  Supreme  Court  of  the  United  States. 

Prudential  Insurance  Co.  v.  Cheek,  259  U.S.  530, 

42  S.Ct.  516,  66  L.Ed.  1044,  27  A.L.R.  27,  39; 

Chicago,  R.  I.  &  P.  Co.  v.  Perry,  259  U.S.  548,  42 

S.Ct.  524,  66  L.Ed.  1056. 

In  Prudential  Insurance  Co.  v.  Cheek,  supra,  the  Su- 
preme Court  had  occasion  to  construe  a  law  of  Missouri 
which  required  corporations  only  to  issue  to  their  em- 
ployees a  service  letter  setting  forth  the  nature  and 
character  of  services  rendered  by  the  employee  and  the 
duration  thereof,  and  truly  stating  for  what  cause  the 
employee  quit  the  service.  Failure  to  issue  the  letter 
constituted  a  misdemeanor  punishable  by  fine  and  im- 
prisonment. Cheek  sued  the  Prudential  Insurance  Com- 
pany for  damages  arising  out  of  the  violation  of  the 
law  by  the  insurance  company.  The  company  attacked 
the  constitutionality  of  the  law  upon  the  claim  that  it 
deprived  corporations  of  due  process  and  equal  protec- 
tion of  the  law  in  violation  of  the  Fourteenth  Amend- 
ment. The  Supreme  Court  of  Missouri  sustained  the 
law  notwithstanding  these  constitutional  objections  and 
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reversed  the  judgment  of  the  lower  court.  192  S.W. 
387.  On  retrial,  the  employee  was  awarded  judgment 
and  the  insurance  company  again  appealed  to  the  Su- 
preme Court  of  Missouri  which  transferred  the  case  to 
the  Court  of  Appeals  for  final  disposition.  209  S.W. 
928.  That  court  affirmed  the  judgment  of  the  lower 
court.  223  S.W.  754.  On  writ  of  error  the  Supreme 
Court  of  the  United  States  sustained  the  judgment  in 
favor  of  the  employee,  and  the  judgment  of  the  Missouri 
court,  and  said  (259  U.S.  536  and  546) : 

''That  freedom  in  the  making  of  contracts  of 
personal  emplo^Tnent,  by  which  labor  and  other 
services  are  exchanged  for  money  or  other  forms  of 
property,  is  an  elementary  part  of  the  rights  of 
personal  liberty  and  private  property,  not  to  be 
struck  do^\^l  directly,  or  arbitrarily  interfered  with, 
consistently  with  the  due  process  of  law  guaran- 
teed by  the  14th  Amendment,  we  are  not  disposed 
to  question.  This  court  has  affirmed  the  principle 
in  recent  cases.  Adair  v.  United  States,  208  U.S. 
161,  174,  52  L.Ed.  436.  442.  28  Sup.  Ct.  Bep.  277, 
13  Ann.  Cas.  764;  Coppage  v.  Kansas,  236  U.S.  1, 
14,  59  L.Ed.  441,  446,  L.R.A.  1915C,  960,  35  Sup.  Ct. 
Rep.  240. 

"But  the  right  to  conduct  business  in  the  form 
of  a  corporation,  and.  as  such,  to  enter  into  rela- 
tions of  employment  with  individuals,  is  not  a  nat- 
ural or  fundamental  right.  It  is  a  creature  of  the 
law;  and  a  state,  in  authorizing  its  own  corpora- 
tions or  those  of  other  states  to  carry  on  business 
and  employ  men  within  its  borders,  may  qualify 
the  privilege  by  imposing  such  conditions  and  duties 
as  reasonably  may  be  deemed  expedient,  in  order 
that  the  corporation's  activities  may  not  operate  to 
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the  detriment  of  the  rights  of  others  with  whom  it 
may  come  in  contact." 

*         *         «         # 

"It  is  not  for  iis  to  point  out  the  grounds  upon 
which  the  state  legislature  acted,  or  to  indicate  all 
the  grounds  that  occur  to  us  as  heing  those  upon 
which  they  may  have  acted.  We  have  not  attempted 
to  do  this ;  but  merely  to  indicate  sufficient  grounds 
upon  which  they  reasonably  might  have  acted,  and 
possibly  did  act,  to  show  that  it  is  not  demonstrated 
that  they  acted  arbitrarily,  and  hence  that  there  is 
no  sufficient  reason  for  holding  that  the  statute  de- 
prives the  corporation  of  its  liberty  or  property 
without  due  process  of  law. 

"The  argument  under  the  'equal  protection' 
clause  is  unsubstantial.  As  we  are  assured  by  the 
opinion  of  the  supreme  court,  the  mischiefs  to 
which  the  statute  is  directed  are  peculiarly  an  out- 
growth of  existing  practices  of  corporations,  and 
are  suspectible  of  a  corrective  in  their  case  not  so 
readily  applied  in  the  case  of  individual  employers, 
presumably  less  systematic  in  their  methods  of  em- 
ployment and  dismissal.  There  is  no  difficulty, 
therefore,  in  sustaining  the  legislature  in  placing 
corporations  in  one  class  and  individuals  in  an- 
other. See  Mallinchrodt  Chemical  Works  v.  Mis- 
souri, 238  U.S.  41,  55,  56,  59  L.ed.  1192,  1198,  35 
Sup.  Ct.  Rep.  671.  And  the  act  applies  to  all  cor- 
porations doing  business  in  the  state,  whether  in- 
corporated under  its  laws  or  not." 

Compare : 

Ashury  Hospital  v.  Cass  County,  N.  D.,  66  S.Ct. 
61,  65  (decided  Nov.  5,  1945). 
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In  Chicago,  R.  I.  S  P.  Co.  v.  Perry,  supra,  the  Su- 
preme Court  of  the  United  States  had  occasion  to  con- 
strue a  statute  of  Oklahoma  which  was  substantially 
like  the  statute  of  Missouri.  The  Oklahoma  statute  was 
sustained  by  the  Supreme  Court  as  a  valid  exercise  of 
the  police  power  of  the  state,  notwithstanding  the 
statute  applied  only  to  public  service  corporations.  A 
trial  by  jury  in  the  lower  state  court  resulted  in  a 
judgment  awarding  damages  to  the  plaintiff-employee 
arising  out  of  the  failure  of  the  railroad  company  to 
give  to  the  employee  the  service  letter  required  by  the 
Oklahoma  penal  statute.  The  judgment  was  affinned 
by  the  Supreme  Court  of  Oklahoma. 

Dickinson  v.  Perry,  70  Okla.  25,  181  Pac.  504. 

In  disposing  of  the  contention  that  the  Oklahoma 
statute  deprived  the  railroad  company  of  due  process 
of  law  and  the  equal  protection  of  the  law,  the  Su- 
preme Court  followed  Prudential  Insurance  Co.  v. 
Cheek,  supra,  and  in  the  course  of  the  opinion,  by  the 
last  paragraph  thereof,  said: 

"The  contention  that  the  Service  Letter  Law  de- 
nies to  plaintiff  in  error  the  equal  protection  of  the 
laws  is  rested  upon  the  fact  that  it  is  made  to 
applj^  to  public  service  corporations  (and  contrac- 
tors working  for  them),  to  the  exclusion  of  other 
corporations,  individuals,  and  partnerships  said  to 
employ  labor  under  similar  circumstances.  This  is 
described  as  arbitrary  classiiication.  We  are  not 
advised  of  the  precise  reasons  why  the  legislature 
chose  to  put  the  policy  of  this  statute  into  effect 
as  to  public  service  corporations,  without  going 
further;  nor  is  it  worth  while  to  inquire.    It  may 
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have  been  that  the  public  had  a  greater  interest  in 
the  personnel  of  the  public  service  corporations,  or 
that  the  legislature  deemed  it  expedient  to  begin 
with  them  as  an  experiment — or  any  one  of  a  num- 
ber of  other  reasons.  It  was  peculiarly  a  matter 
for  the  legislature  to  decide,  and  not  the  least  sub- 
stantial ground  is  present  for  believing  they  acted 
arbitrarily.  We  feel  safe  in  relying  upon  the  gen- 
eral presumption  that  they  'knew  what  they  were 
about.'  Middleton  v.  Texas  Power  &  Light  Co.,  249 
U.S.  152,  157,  158,  63  L.ed.  527,  531,  39  Sup.  Ct. 
Rep.  227,  and  cases  cited." 

The  two  cases  last  cited  construed  and  sustained  stat- 
utes of  Missouri  and  Oklahoma  which  in  principle  are 
not  unlike  Section  43-1508,  Arizona  Code  Annotated, 
1939,  supra.  Each  supports  a  civil  action  for  damages 
arising  out  of  its  violation,  although  a  violation  of  the 
statute  is  punishable  bj^  fine  and  imprisonment. 

The  privilege  of  becoming  a  candidate  for  public 
office  is  unquestionably  a  higher  right  than  the  right 
to  receive  a  service  letter  upon  the  termination  of  em- 
ployment. Aspiration  to  public  office  is  essential  to  the 
preservation  of  a  democratic  form  of  government. 

Defendant's  ''Motion  to  Dismiss  Action"  under  the 
old  practice,  and  prior  to  the  advent  of  the  Rules  of 
Civil  Procedure,  would  be  akin  to  a  special  demurrer 
because  it  sets  forth  specifically  ten  purported  grounds 
why  "the  complaint  fails  to  state  a  claim  against  de- 
fendant upon  which  relief  can  be  granted."  (R.  23-25). 

Ground  (8)  is  that  Section  43-1508,  Arizona  Code  An- 
notated, violates,  in  addition  to  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States,  Article 
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II,  Section  4,  Constitution  of  Arizona,  in  that  it  de- 
prives defendant  of  its  liberty  and  property  without 
due  process  of  law.  (R.  24).  Section  43-1508,  snpra,  does 
not  conflict  with  the  due  process  clause  of  the  Arizona 
Constitution  in  any  particular.    See: 

State  V.  Dominion  Hotel,  Inc.,  17  Ariz.  267,  151 
Pac.  958  (affirmed  249  U.S.  265,  63  L.ed.  597, 
39  S.Ct.  273) ; 
Dominion  Hotel  Inc.  v.  State,  18  Ariz.  345,  161 

Pac.  682; 
Haddad  et  al.  v.  State,  23  Ariz.  105,  201  Pac.  847; 
Stargo  Mines  Company  v.  Coffee  Adm.,  28  Ariz. 

527,  238  Pac.  335; 
State  etc.  v.  Price  et  al,  49  Ariz.  19,  63  Pac. (2) 
653. 

Unlike  the  statute  stricken  down  in  State  v.  Mender- 
son,  57  Ariz.  103,  111  Pac. (2)  622,  Section  43-1508, 
supra,  is  definite  and  certain  and  sufficiently  explicit  to 
inform  defendant  what  conduct  on  its  part  will  render  it 
liable.  The  challenged  statute  does  not  violate  the  due 
process  clause  of  either  the  Federal  or  State  Consti- 
tutions. 

Subdivision  (9)  of  the  Motion  to  Dismiss  advances  the 
theory  that  Section  43-1508,  supra,  conflicts  with  Article 
II,  Section  13,  and  Article  IV,  part  2,  Section  19,  sub- 
sections 7  and  13,  of  the  Arizona  Constitution,  in  that 
it  grants  to  citizens  and  classes  of  citizens,  privileges 
and  immunities  which,  upon  the  same  terms,  do  not 
equally  belong  to  defendant  thereunder.  (R.  24,  25). 

Article  II,  Section  13,  supra,  reads: 
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"(Equal  operation  of  laws) — No  law  shall  be  en- 
acted granting  to  any  citizen,  class  of  citizens,  or 
corporation  other  than  municipal,  privileges  or  im- 
munities which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens  or  corporations." 

Article  IV,  part  2,  Section  19,  ,s»pr«,  relied  upon  by 
defendant  in  its  Motion  to  Dismiss,  reads : 

"No  local  or  special  laws  shall  be  enacted  in  any 

of  the  following  cases,  that  is  to  say: 

*  *         *         * 

7.    Punishment  of  crimes  and  misdemeanors. 

#  #        «        * 

13.  Granting  to  any  corporation,  association,  or 
individual,  any  special  or  exclusive  privileges,  im- 
munities, or  franchises." 

The  statute  is  not  local  or  special  in  any  sense  of 
the  word.  It  applies  to  all  corporations,  and  their  offi- 
cers and  agents.  A  corporation,  of  course,  can  only 
act  through  its  officers  and  agents.  The  statute  oper- 
ates equally  upon  all  the  classes  mentioned  therein. 
It  is  within  the  power  of  the  legislature  to  determine 
the  evil,  under  the  state's  police  powers,  and  to  remedy 
that  evil.  {Dominion  Hotel,  Inc.  v.  State,  249  U.S.  265, 
63  L.ed.  597,  39  S.Ct.  273,  supra). 

The  Supreme  Court  of  Arizona  has  many  times  passed 
upon  the  equal  protection  clauses  of  the  Arizona  Consti- 
tution. The  cases  from  that  court  will  uphold  the  chal- 
lenged statute.   See: 

Hasas  v.  State,  25  Ariz.  453,  219  Pac.  229; 

Haddad  et  al.  v.  State,  23  Ariz.  105,  201  Pac.  847 ; 

Himt  V.  Mohave  County,  18  Ariz.  480,  162  Pac. 
600; 
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Stargo  Mines  Co.  v.  Coffee,  Adm.,  28  Ariz,  527, 

238  Pac.  335 ; 
State  V.  Hooker,  45  Ariz.  202,  41  Pac. (2)  1091; 
State  V.  Dominion  Hotel,  Inc.,  17  Ariz.  267,  151 

Pac.  958; 
Coggins  v.  Ely,  23  Ariz.  155,  202  Pac.  391; 
Morris  v.  State,  40  Ariz.  32,  9  Pac.(2)  404; 
Fairfield  v.  Huntington,  23  Ariz.  528,  205  Pac. 

814. 

(d)  Section  43-1508,  Arizona  Code  Annotated,  1939,  does  not 
impose  a  limitation  and  duty  upon  defendant  for  the  benefit 
of  the  public  only,  but  also  imposes  a  limitation  and  duty 
upon  the  defendant  for  the  benefit  of  the  plaintiff  who  may 
maintain  this  action  against  the  defendant  for  damages 
arising  from  a  violation  of  the  statute. 

(Specification  of  Error  IV,  p.  12,  supra.) 
Section  43-1508,  Arizona  Code  Annotated  1939,  inflicts 
a  penalty  of  fine  and  imprisonment  for  its  violation.  Un- 
der a  statute  which  imposes  a  duty  for  the  benefit  of 
particular  individuals,  or  classes  of  individuals,  any  one 
within  the  benefit  of  the  statute  who  sustains  an  injury 
by  reason  of  a  breach  thereof,  has  a  right  of  action 
against  the  person  guilty  of  the  breach,  and  the  right 
of  action  is  not  affected  by  the  fact  that  the  statute  also 
makes  the  breach  of  duty  a  criminal  offense. 

That  question  was  raised  in  Cheek  v.  Prudential  In- 
surance Co.,  supra,  on  the  first  appeal  of  the  case  to  the 
Supreme  Court  of  Missouri,  and  was  carefully  consid- 
ered by  that  court.  192  S.W.  387,  389,  390.  In  disposing 
of  the  question,  the  Supreme  Court  of  Missouri  said: 

''The  position  of  counsel  for  the  plaintiff  is  that 
where  the  duty  imposed  by  the  statute  is  merely 
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for  the  benefit  of  tlie  public,  and  a  fine  or  penalty 
is  imposed  for  breach  thereof,  no  right  of  action 
is  given  thereby  to  the  individual  who  has  been 
damaged  by  its  breach;  but  if  the  duty  imposed  is 
also  for  the  benefit  of  a  class  of  individuals,  a  right 
of  action  is  also  given  thereby  to  any  one  of  that 
class  who  may  be  damaged  by  the  breach  of  that 
duty;  and,  the  plaintiff  having  been  an  employe  of 
the  defendant  for  more  than  90  days,  and  this  stat- 
ute having  been  enacted  for  the  benefit  and  protec- 
tion of  all  employes  of  all  corporations,  it  gives 
him  a  cause  of  action  against  the  defendant  for  the 
damage  he  sustained  by  its  breach.  The  best  and 
clearest  rule  I  have  been  able  to  find  governing  the 
construction  of  such  statutes  is  stated  in  1  Corpus 
Juris,  p.  957,  in  the  following  language: 

'The  true  rule  is  said  to  be  that  the  question 
should  be  determined  by  a  construction  of  the 
provisions  of  the  particular  statute  and  according 
to  whether  it  appears  that  the  duty  imposed  is 
merely  for  the  benefit  of  the  public  and  the  fine, 
or  penalty,  a  means  of  enforcing  its  duty  and 
punishing  a  breach  thereof,  or  whether  the  duty 
imposed  is  also  for  the  benefit  of  particular  indi- 
viduals, or  classes  of  individuals.  If  the  case 
falls  within  the  first  class,  the  public  remedy  by 
fine,  or  penalty,  is  exclusive,  but  if  the  case  falls 
within  the  second  class  a  private  action  may  be 
maintained,  particularly  where  the  injured  party 
is  not  entitled,  or  not  exclusively  entitled,  to  the 
penalty  imposed. '  ' ' 

"Cases  from  various  states  are  cited  in  support 
of  this  rule.    In  1  Corp.  Jur.  952,  it  is  said: 

'It  is  a  general  rule  that  wherever  a  statute 
imposes  a  duty  for  the  benefit  of  particular  indi- 
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viduals,  or  classes  of  individuals,  any  one  within 
the  benefit  of  the  statute  who  sustains  an  injury 
by  reason  of  a  breach  thereof  has  a  right  of 
action  against  the  person  guilty  of  the  breach. 
The  private  right  of  action  is  not  affected  by  the 
fact  that  the  statute  also  makes  such  breach  of 
duty  a  criminal  offense.'  " 

''In  a  note,  9  L.R.A.  (N.S.)  338,  to  the  case  of 
Wolf  V.  Smith,  the  subject  is  fully  discussed  and 
numerous  cases  are  cited.   In  the  case  of  Parker  v. 
Barnard.  135  Mass.  116,  46  Am.  Eep.  450,  it  is  said: 
'When  an  act  is  commanded  or  forbidden  under 
a  statutory  penalty,  and  a  failure  to  do  the  act 
enjoined,    or   the    doing    of    the    act    prohibited, 
causes  an  injury,  the  party  offending  is  liable  to 
the  party  injured  for  the  injury  caused  by  his 
default,  notwithstanding  he  may   also   have   in- 
curred the  penalty.'  " 

"The  courts  of  this  state  have  repeatedly  spoken 
in  no  uncertain  tones  upon  tliis  question.  In  the 
case  of  Drain  v.  Railway  Co.,  10  Mo.  App.  531 ;  Id., 
86  Mo.  574,  the  court,  in  substance,  said:  A  failure 
to  perform  a  duty  enjoined  by  statute  or  ordinance 
is  negligence  as  a  matter  of  law,  for  which  a  re- 
covery may  be  had  by  any  person  injured  by  reason 
thereof.  To  the  same  effect  are  the  following  cases : 
Hanlon  v.  Mo.  Pac.  Ry.  Co.,  104  Mo.  381,  16  S.W. 
22 ;  Graitiot  v.  Railway  Co.,  116  Mo.  450,  21  S.W. 
1094,  16  L.R.A.  189;  Karle  v.  Railway  Co.,  55  Mo. 
476;  Easley  v.  Railroad  Co.,  113  Mo.  236,  20  S.W. 
1073;  Fortune  v.  Railway  Co.,  10  Mo.  App.  252; 
Brannock  v.  Ehnore,  114  Mo.  55,  21  S.W.  451; 
Hutchinson  v.  Railway  Co.,  161  Mo.  246,  61  S.W. 
635,  852,  84  Am.  St.  Rep.  710;  Jackson  v.  Railway 
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Co.,  157  Mo.  621,  58  S.W.  32,  80  Am.  St.  Rep.  650; 
Weller  v.  Railway  Co.,  164  Mo.  181,  64  S.W.  141, 
86  Am.  St.  Rep.  592 ;  Eekhard  v.  Transit  Co.,  190 
Mo.  593,  89  S.W.  602 ;  Holland  v.  Railway  Co.,  210 
Mo.  338,  109  S.W.  19;  Reeves  v.  Railway  Co.,  251 
Mo.  169,  158  S.W.  2 ;  Lyons  v.  Corder,  253  Mo.  539, 
162  S.W.  606.  In  the  case  of  Union  Pacific  Ry.  Co. 
V.  McDonald,  152  U.S.  262,  14  Sup.  Ct.  619,  38  L.Ed. 
434,  the  conrt  said: 

'The  violation  of  a  duty  enjoined  by  statute  im- 
posed for  the  public  benefit  entitles  one  injured 
thereby  to  an  action  for  damages.'  " 

"To  the  same  effect  are:  Ohio  &  M.  R.  Co.  v. 
McGehee,  47  111.  App.  348;  Noble  v.  Richmond,  31 
Grat.  (72  Va.)  271,  31  Am.  Rep.  726;  Platte  &  D. 
Co.  V.  Dowell,  17  Colo.  376,  30  Pac.  68;  O'Donnell 
V.  Providence,  etc.,  Co.,  6  R.I.  211.  In  the  case  of 
Terre  Haute,  etc.,  Co.  v.  AVilliams,  69  111.  App.  393, 
affirmed  172  111.  379,  50  N.E.  116,  64  Am.  St.  Rep. 
44,  the  court  said : 

'Whenever  a  duty  arises,  whether  upon  com- 
mon law  or  statutory  grounds,  an  action  will  lie 
for  a  breach  thereof  in  favor  of  any  one  injured 
by  reason  of  such  breach.'  " 

"To  the  same  effect  is  Osborne  v.  McMasters,  40 
Minn.  103,  41  N.W.  543,  12  Am.  St.  Rep.  698.  In  the 
case  of  Gray  v.  McDonald,  104  Mo.  303,  16  S.W. 
398,  it  was  held  that: 

'The  right  of  action  for  an  injury  done  in  the 

commission  of  a  felony  or  misdemeanor  is  not 

merged  in  the  public  offense.'  " 

"In  the  case  of  Baxter  v.  Coughlin,  70  Minn.  1,  72 
N.W.  797,  it  was  held  that : 


36 
*A  director  of  a  bank  receiving  deposits  while 

insolvent  was  liable  to  the  depositor  suffering 
loss,  notwithstanding  the  penalty  provided  in  the 
statnte.'  " 

The  decision  of  the  Supreme  Court  of  Missouri  m 
the  foregoing  respect  was  adverte<i  to  by  the  Supreme 
Court  of  the  United  States  in  its  decision  in: 

Prudential  Ins^trance  Co.  r.  Cheek,  259  IJ.S.  530, 
533,  42  S.Ct.  516,  66  L.Ed.  1044.  1049. 

We  also  direct  the  court's  attention  to  the  following 
decision : 

Lockheed  Aircraft  Corporation  v.  Superior  C&urt 
in  and  for  Los  Ayigi^les  County,  153  PaeJid  966. 

In  that  ease^  a  I>istrict  Court  of  Apx^eals  of  Cali- 
fornia (hearing  denied  February  1st,  1945,  by  the  Su- 
preme Court  of  California)  held  Idiat  an  employee  suf- 
fering injury  caused  by  the  employer  violatiiig  a  penal 
statute  which  prevented  the  employer  from  making  and 
enforcing  rules  prohibiting  the  employee  from  engaging 
in  politics  or  controlling  their  political  activities,  has 
a  civil  remedy  for  damages  against  the  employer  for 
violating  the  statute.  A  companion  statute  provided  that 
nothing  in  the  chapter  of  which  the  criminal  statute  was 
a  part  prevented  the  injured  employee  from  recovering 
damages  from  his  employer  for  a  violation  of  the  crimi- 
nal statute.  The  District  Court  of  Appeal  indicated  by 
the  decision  that  an  action  for  damages  wonld  lie  in  the 
absence  of  a  statute  expressly  conferring  that  remedy. 
153  Pac.2d  972. 


37 

We  have  heretofore  shown  by  decisions  of  the  Su- 
preme Court  of  the  United  States,  and  other  courts, 
that  violation  of  a  criminal  statute  resulting  in  an  in- 
jury to  property  rights  supports  a  cause  of  action  by 
the  person  injured  for  damages,  although  the  statute 
does  not  expressly  confer  that  remedy. 
See,  also: 

In  re  Debs,  158  U.S.  594,  15  S.Ct.  900,  910,  39 

L.Ed.  1106; 
1  Ci/.,  pp.  952,  954,  957; 
1  C.J.S.,  pp.  994,  996 ; 
1  Amer.  Jur.,  p.  432. 

(e)  The  complaint  is  sufficient  to  state  a  claim  against  defendant 
upon  which  relief  can  be  granted  for  tortious  conduct  so  as 
to  justify  the  claim  and  award  of  exemplary  damages  in 
addition  to  actual  damages. 

(All  Specification  of  Errors.) 

Since  the  complaint  states  a  claim  upon  which  relief 
can  be  granted,  plaintiff  is  entitled  to  recover  compen- 
sation  for  the  injuries  he  has  sustained.    This   is   an 
axiomatic  rule  of  law  not  admissible  of  dispute. 
15  Am.  Jur.,  p.  442. 

Furthermore,  under  the  facts,  as  disclosed  by  the  com- 
plaint, plaintiff  is  entitled  to  recover  exemplary  dam- 
ages from  defendant. 

Philadelphia  W.  d  B.  R.  Co.  v.  Quigley,  21  How. 

202,  213,  214,  16  L.Ed.  73 ; 
Day  V.  Woodworth,  13  How.  363,  371,  14  L.Ed. 
181; 
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Lake  Shore  d-  M.  S.  Ry.  Co.  v.  Prentice,  147  U.S. 

101,  107,  13  S.Ct.  261,  37  L.Ed.  97; 
U.  S.  V.  Hess,  317  U.S.  537,  549,  63  Sup.  Ct.  379, 

87  L.Ed.  443. 

See: 

Green  v.  Keitlileii,  8  Cir.,  ^&  Fed.2d  238. 

The    case    last    cited    comprehensively    re\4ews    the 
authorities  from  the  Federal  courts  on  the  question. 

Bay  V.  Woodworth,  supra,  is  the  leading  case  on  the 
question  in  the  Federal  courts.    That  was  an  action  for 
damages  for  trespass,  and  holds  that  exemplary  dam- 
ages are  allowable  in  that  type  of  cases.   The  Supreme 
Court  extended  the  rule  to  all  actions  for  torts  and  said : 
"It  is  a  well  established  principle  of  the  common 
law,  that  in  actions  of  trespass  and  all  actions  on 
the  case  for  torts,  a  jury  may  inflict  what  are  called 
exemplary,   punitive,   or  vindictive   damages   upon 
a  defendant,  having  in  view  the  enormity  of  his 
offence  rather  than  the  measure  of  compensation 
to  the  plaintiff.    We  are  aware  that  the  propriety 
of    this    doctrine    has    been    questioned    by    some 
writers ;  but  if  repeated  judicial  decisions  for  more 
than  a  century  are  to  be  received  as  the  best  exposi- 
tion of  what  the  law  is,  the  question  will  not  admit 
of  argument.     By  the  common  as  well  as  by  stat- 
ute law,  men  are  often  punished  for  aggravated 
misconduct   or  lawless  acts,  by  means   of  a   civil 
action,  and  the  damages  inflicted  by  way  of  penalty 
or  punishment,  given  to  the  party  injured.  In  many 
civil  actions,  such  as  libel,  slander,  seduction,  (Sec, 
the  wrong  done  to  the  plaintiff  is  incapable  of  being 
measured  by  a  money  standard;  and  the  damages 
assessed  dej^end  on  the  circumstances,  showing  the 
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degree  of  moral  turpitude  or  atrocity  of  the  defend- 
ant's conduct,  and  may  properly  be  termed  exem- 
plary or  vindictive  rather  than  compensatory." 
(Italics  supplied.) 

There  is  no  statute  in  Arizona  treating  with  exem- 
plary damages  in  tort  actions  and  accordingly  the  allow- 
ance of  exemplary  damages  in  the  Federal  courts  is  a 
matter  of  general  law  whicli  Federal  courts  determine 
for  themselves. 

Green  xk  Keithley,  supra. 

In  Philadelphia  W.  S  B.  R.  Co.  v.  Quigley,  supra,  the 
Supreme  Court  again  reaffirmed  the  allowance  of  exem- 
plary damages  in  tort  cases.  Although  the  Supreme 
Court  held  that  exemplary  damages  could  not  be  recov- 
ered in  that  particular  case,  nevertheless  the  court  said 
(21  How.  213,  214)  : 

''In  Day  v.  Woodworth,  13  How.  S.C.R.,  371,  this 
court  recognized  the  power  of  a  jury  in  certain 
actions  of  tort  to  assess  against  the  tort-feasor 
punitive  or  exemplary  damages.  AVhenever  the  in- 
jury complained  of  has  been  inflicted  maliciously 
or  wantonly,  and  with  circumstances  of  contumely 
or  indignity,  the  jury  are  not  limited  to  the  ascer- 
tainment of  a  simple  compensation  for  the  wrong 
committed  against  the  aggrieved  person.  But  the 
malice  spoken  of  in  this  rule  is  not  merely  the  doing 
of  an  unlawful  or  injurious  act.  The  word  implies 
that  the  act  complained  of  was  conceived  in  the 
spirit  of  mischief,  or  of  criminal  indifference  to 
civil  obligations.   *    *    *"  (Emphasis  supplied.) 

Here  we  have  a  reckless  disregard  by  defendant  of 
the  contractual  rights   of  plaintiff  and  also   the   inex- 
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cusable  violation  by  defendant  of  a  penal  statute.  Be- 
sides, the  complaint  alleges  that  the  defendant  and  the 
brotherhood  entered  into  a  conspiracy  to  deprive  plain- 
tiff of  the  opportunity  to  become  a  candidate  for  public 
office.  (R.  9,  10). 

The  complaint,  in  all  its  aspects,  discloses  that  plain- 
tiif  is  legally  justified  in  claiming  exemplary  damages, 
measured  by  the  decisions  cited  above,  and  by  the  deci- 
sions of  the  Supreme  Court  of  Arizona. 
See: 

Ross  V.  Clark,  35  Ariz.  60,  274  Pac.  639; 
Gila  Water  Co.  v.  Gila  Land  &  Cattle  Co.,  30 
Ariz.  569,  249  Pac.  751. 

(f)  Tested  by  the  new  rules  governing  pleadings,  the  complain- 
ant states  a  claim  upon  which  relief  can  be  granted. 
(All  Specification  of  Errors.) 

The  judgment  of  the  District  Court,  unless  reversed, 
disposes  of  the  case.  This  summary  disposition  of  the 
case  should  not  stand  unless  the  complaint  in  every  re- 
spect is  legally  insufficient  to  state  a  claim  upon  which 
relief  can  be  granted.  There  are  definite,  well-settled 
rules  of  pleading  which  now  measure  the  sufficiency  of 
the  complaint.   They  are  stated  in : 

Carroll  v.  Morrison  Hotel  Corporation,  7  Cir.,  149 
Fed.2d  404,  406 : 

*'0n  a  motion  to  dismiss  on  the  ground  that  the 
complaint  does  not  state  a  claim  on  which  relief 
can  be  granted,  the  rule  is  that  the  complaint  must 
he  viewed  in  the  light  most  favorable  to  plaintiff 
and  the  truth  of  all  facts  well  pleaded,  admitted, 
Galbreath  v.  Metropolitan  Trust  Co.,  10  Cir.,  134 


41 
F.2d  569.  This  includes  facts  alleged  on  informa- 
tion and  belief.  There  is  no  specific  provision  cov- 
ering such  allegations  in  the  Federal  Rules  of  Civil 
Procedure,  but  Rule  8(f)  states  that  'All  pleadings 
shall  be  so  construed  as  to  do  substantial  justice'; 
consequently  to  refuse  to  give  credence  to  them  on 
defendant's  motion  to  dismiss  would  be  opposed  to 
the  spirit  of  the  Rules.  Furtiiermore,  Rule  11  pro- 
vides that  the  signature  of  an  attorney  to  the  plead- 
ings is  a  certificate  that  'to  the  best  of  his  knowl- 
edge, information,  and  belief,'  there  appears  to  be 
good  ground  to  support  the  pleading;  so  the  con- 
cept of  'information  and  belief  is  recognized  under 
the  Rules,  and  there  appears  to  be  no  good  reason 
why  such  jDleading  is  not  permissible,  as  in  the  in- 
stant case,  where  the  matters  are  peculiarl)^  within 
the  knowledge  of  the  defendants. 

"It  has  also  been  held  that  the  complaint  should 
not  be  dismissed  unless  it  appears  certain  that 
plaintiff  is  not  entitled  to  relief  under  any  state  of 
facts  which  could  be  proved  in  support  thereof, 
Leimer  v.  State  Mut.  Life  Assur.  Co.,  8  Cir.,  108 
F.2d  302,  and  Tahir  Erk  v.  Glenn  L.  Martin  Co., 
4  Cir.,  116  F.2d  865.  No  matter  how  likely  it  may 
seem  that  the  pleader  will  be  unable  to  prove  his 
case,  he  is  entitled,  upon  averring  a  claim,  to  an 
opportunity  to  try  to  prove  it.  Continental  Collier- 
ies V.  Shober,  3  Cir.,  130  F.2d  631,  635."  (Emphasis 
ours.) 

In  Diogunrdi  v.  Burning,  etc.,  2  Cir.,  139  Fed.2d  774, 
775,  the  Court,  in  passing  on  the  sufficiency  of  a  com- 
plaint ("obviously  home-drawn")  to  withstand  a  motion 
to  dismiss,  said: 

"*  *  *  Under  the  new  rules  of  civil  procedure, 
there  is  no  pleading  requirement  of  stating  'facts 
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sufficient  to  constitute  a  cause  of  action.'  but  only 
that  there  be  'a  short  and  plain  statement  of  the 
claim  showing  that  the  pleader  is  entitled  to  relief.' 
Federal  Rules  of  Civil  Procedure.  Rule  S(a).  28 
U.S.CJl.  follo\ring  Section  723c;  and  the  motion 
for  dismissal  under  Rule  12(b)  is  for  failure  to 
state  'a  claim  upon  which  relief  can  be  granted.* 
The  District  Court  does  not  state  why  it  concluded 
that  the  complaints  showed  no  claim  upon  which 
relief  could  be  granted:    *    *    *" 

See,  also: 

Burlet/,  et  al  v.  Elgin  J.  d  E.  By.,  7  Cir..  liO  Fed. 

2d  488,  490; 
Kohler  et  al  v.  Jacobs  et  al,  5  Cir.,  138  Fed.2d 

440,  443: 
Hannah  v.  Gulf  Power  Co.,  5  Cir,,  128  Fed.2d  930. 

931; 
Plunkett  i\  Abraham  Brothers  Packing  Co.,  Inc., 

6  Cir.,  129  Fed.2d  419,  421; 
Bell  v.  Preferred  Life  Assur.  Soc.  of  Montgomery, 

Ala.  et  al,  320  U.S.  238,  64  S.Ct.  5; 
De  Loach  et  al  v.  Crowley's  Inc.,  5  Cir..  128  Fed. 

2d  378,  380; 
Rule  54(c),  Federal  Bules  of  Civil  Procedure. 

The  books  are  replete  with  decisions  upholding  claims 
for  relief  when  tested  by  Rule  8  of  the  Federal  Rules  of 
Civil  Procedure.  K  it  is  held  by  this  Honorable  Court 
that  the  complaint  in  the  case  at  bar  fails  to  state  a 
claim  upon  which  relief  can  be  granted,  the  holding  will 
necessarily  have  to  be  based  on  the  merits  of  the  claim 
and  not  on  the  form  in  which  the  claim  is  pleaded.  (Com- 


43 

f mental  Collieries  v.  Shoher,  3  Cir.,  130  Fed.2d  631,  635). 
It  is  our  firm  conviction  that  if  the  Federal  Rules  of 
Civil  Procedure  were  not  now  in  effect,  that  under  the 
old  practice  the  motion  to  dismiss  (demurrer)  should 
not  have  been  sustained. 

Polk  V.  Glover,  305  U.S.  5,  59  S.Ct.  15; 

Borden's   Farm   Products  v.   Baldtvin,   etc.,   293 

U.S.  294,  55  S.Ct.  187; 
Picking   et  al.   r.  Pennsylvania   7?.   Co.   et  al.,  3 
Cir.,  151  Fed.2d  240,  244. 


CONCLUSION 

We  think  the  complaint  states  a  claim  against  defend- 
ant upon  which  relief  can  be  granted  and  that  the  judg- 
ment of  the  trial  court  sustaining  defendant's  motion  to 
dismiss  the  complaint,  and  dismissing  the  action,  is 
erroneous. 

It  is  prayed,  therefore,  that  the  judgment  of  the  Dis- 
trict Court  be  reversed. 

Respectfully  submitted, 

Louis  B.  Whitney, 
Lesue  C.  Hardy, 

Luhrs  Tower, 
Phoenix,  Arizona, 

Attorneys  for  Appellant. 
LoRETTA  Savage  Whitney, 

Luhrs  Tower, 
Phoenix,  Arizona, 

Of  Counsel. 
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WILLIAM  COXON, 

Appellant, 

vs. 

SOUTHERN  PACIFIC  COMPANY, 
a  corporation, 

Appellee. 


ApprlUi?  0  Smf 


CONCERNING  STATEMENT  OF  THE  CASE 

Plaintiff's  statement  of  the  case  is  inaccurate  in 
one  respect,  i.  e.,  on  jjages  5  and  8  he  states  that  he 
continued  in  defendant's  emiDloyment  until  May  25, 
1944,  and  that  he  was  discharged  on  that  date,  where- 
as the  date  of  discharge,  as  alleged  in  the  complaint 
(R.  3,  4,  8,  9),  was  September  28,  1944.    The  state- 
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ment  is  challenged  as  a  suggestion  that  he  was  dis- 
charged twelve  days  after  he  was  notified  to  report 
for  duty,  but  the  alleged  fact  is  that  he  was  not  actu- 
ally discharged  imtil  four  months  later.  The  date 
May  25,  1944,  is  alleged  to  be  the  date  of  declaration 
of  vacancy  of  his  employment  pursuant  to  Rule  39 
of  the  collective  labor  agreement,  which  rule  pertains 
to  the  loss  of  seniority  but  has  no  application  to  dis- 
charge from  employment  (R.  5). 

The  statement  of  the  case  should  be  augmented  to 
include  the  following  recital: 

(1)  This  is  a  suit  for  alleged  wrongful  discharge 
of  plaintiff  from  defendant's  employ  (R.  8,  10,  12). 

(2)  The  complaint  sounds  in  tort  (R.  7,  8,  12). 

(3)  The  Brotherhood  is  not  a  party  to  the  suit. 

(4)  Neither  the  Constitution  nor  laws  of  the 
United  States  are  involved,  as  plaintiff  invokes  only 
the  State  Constitution  and  laws  (R.  5,  7,  8). 

(5)  The  gist  of  the  complaint  is  that  defendant 
violated  Section  43-1508,  Arizona  Code  Annotated, 
1939,  and  that  plaintiff  has  a  claim  thereunder  (R.  6, 

7,8). 

(6)  Judgment  of  dismissal  of  the  suit  was  entered 
after  plaintiff  declined  to  plead  further  (R.  33). 

SUMMARY  OF  ARGUMENT 

(1)      No  legitimate  issue  exists  as  to  seniority  rights 

and  exemplary  damages,  because  these  matters  relate 
to  the  measure  of  damages  and  are  subjects  for  con- 
sideration only  in  the  event  that  an  actionable  claim 
is  stated,  and  for  the  further  reason  that  plaintiff 


sues  for  alleged  wrongful  discharge  and  not  for  loss 
or  impairment  of  seniority  rights  while  remaining 
in  service.   (Page  4,  infra.) 

(2)  No  claim  upon  which  relief  can  be  granted  is 
stated,  when  the  complaint  fails  to  plead  facts  sufficient 
to  show  that  defendant  has  committed   a  legal  wrong, 

because  the  Federal  Eule.s  of  Civil  Procedure  do  not 
sanction  the  practice  of  jDleading  without  essential 
details.  (Page  7,  infra.) 

(3)  The  complaint  fails  to  allege  facts  sufficient  to 
show  that  defendant  breached  any  contractual  right  of 
plaintiff,  because  it  does  not  allege  any  contract,  nor 
substantial  performance,  nor  offer  to  perform  on 
plaintiff's  part,  nor  any  breach  of  contractual  duty. 
(Page  11,  infra.) 

(4)  The  complaint  fails  to  allege  facts  sufficient  to 
show    that    defendant    committed    any    tortious    wrong, 

because  it  attempts  to  state  a  claim,  not  for  wrong- 
ful interference  by  a  third  party,  but  against  the 
employer,  without  showing  any  duty  on  the  employ- 
er's part  to  retain  the  emijloyee  in  service,  and  show- 
ing on  its  face  that  plaintiff  was  discharged  for  cause 
of  his  failure  and  refusal  to  work.   (Page  13,  infra.) 

(5)  It  appears  from  the  face  of  the  complaint  that 
Section  43-1508,  Arizona  Code  Annotated,  1939,  is  inap- 
plicable, because  the  letter  of  the  law  does  not  reason- 
ably include  the  state  of  facts  alleged,  and  for  the 
further  reasons  that  it  purjDorts  to  make  illegal  any 
encouragement,  aid  or  assistance  to  an  employee  en- 
gaged in  political  activities,  and  is  intended  to  safe- 
guard elections  for  the  public  benefit  only.  (Page  20, 
infra). 
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(6)  If  Section  43-1508,  Arizona  Code  Annotated, 
1939,  should  be  construed  as  applicable,  then  it  would 
deny  to  defendant  due  process  of  law  and  the  equal  pro- 
tection of  the  laws,  contrary  to  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States  and  contrary 
to  the  Constitution  of  the  State  of  Arizona,  111  that  it 
would  be  so  vague  and  uncertain  as  to  be  wholly 
speculative  in  scope  and  operation,  and  would  con- 
stitute an  unwari'anted  interference  with  the  right 
and  liberty  of  contract,  and  would  discriminate  un- 
reasonably against  corporations  in  favor  of  individ- 
uals and  associations  of  individuals.  (Page  27, 
infra.) 

ARGUMENT 

(1)      No  legitimate  issue  exists  as  to  seniority  rights 
or  as  to  exemplary  damages. 

The  motion  to  dismiss  challenged  the  sufficiency 
of  the  complaint  to  state  a  claim  upon  which  relief 
can  be  granted.  It  had  no  application  to  such  ques- 
tions as  to  the  measure  of  relief,  nor  as  to  how  that 
measure  was  pleaded,  should  it  appear  from  the  com- 
plaint that  an  actionable  claim  was  stated.  Yet  plain- 
tiff devotes  extensive  argument  applicable  solely  to 
the  measure  of  damages. 

Plaintiff's  argument  imder  his  proposition  (b)  is 
devoted  ahnost  exclusively  to  the  contention  that 
seniority  rights  are  property  rights  (Br.  18  to  23). 
Unquestionably,  such  rights,  if  shown  to  exist,  are 
valuable  rights  for  the  wrongful  destruction  of  which 
an  action  will  lie.  Here,  however,  plaintiff  sues  for 
alleged  wrongful  discharge  from  employment,  not 
for  destruction  or  impairment  of  seniority  rights 
while  being  retained  in  employment. 
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The  Arizona  case  (Br.  18,  19)  was  instituted  to 
determine  and  to  restore  seniority  rights  of  existing 
employees  imder  a  collective  labor  agreement.  The 
element  of  wrongful  discharge  was  not  present.  The 
court  stressed  this  distinction  by  pointing  out  that 
no  imwilling  employer  was  being  required  to  employ 
certain  individuals  and  that  there  was  no  attempt  to 
interfere  in  the  slightest  degree  with  the  employer's 
right  to  discharge,  but  only  that  the  employer  was 
required  to  live  up  to  the  contract  of  employment  so 
long  as  it  retained  the  individuals  in  service. 

The  group  of  cases  cited  at  the  top  of  page  20  hold 
that  seniority  rights  arise  out  of  the  contract  of  em- 
plo}anent — the  collective  labor  agreement — and  that 
individual  employees,  being  bound  by  the  collective 
agreement,  are  entitled  to  enforce  seniority  rights 
theremider  as  under  a  contract  made  for  their  bene- 
fit, but  the}^  also  hold  that  the  miion  party  to  the 
agreement  has  the  power  by  agreement  with  the  em- 
ployer to  define,  limit,  modify  or  destroy  such  rights. 
Here,  plaintiff  pleads  only  Rule  39  of  the  collective 
labor  agreement,  and  that  it  was  not  binding  upon 
him  (R.  5,6).  He  doesn't  claim  rights  of  seniority 
under  the  collective  agreement,  but  denies  its  applica- 
tion. True,  on  this  appeal  he  ignores  those  allegations, 
and  under  his  proposition  (a),  which  will  be  referred 
to  hereinafter,  seeks  to  invoke  Rule  39  for  his  benefit. 
Assuming  that  this  is  permissible  practice,  his  com- 
plaint is  otherwise  inadequate,  for  it  does  not  plead 
the  contract  of  employment,  either  in  haec  verba  or 
in  substance.  To  state  a  claim  for  loss  of  seniority 
rights,  or  of  other  employment  benefits,  the  com- 
plaint must  show  a  valid  contract  of  employment, 
and  a  full  statement  of  how  and  when  such  rights 
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were  fixed  and  the  conditions,  nature  and  extent 
thereof. 

Austin  V.  Southern  Pac.  Co.,  (1942)  50  C.  A.  2d 
292,  123  P.  2d  39; 

Swank  v.  Young,  60  Ariz.  18, 130  P.  2d  918; 

Davis  V.  Davis,  (1926),  197  Ind.  386,  151  N.  E. 
134. 

Incidental  to  his  argument  to  the  effect  that 
seniority  rights  are  valuable  property  rights,  plain- 
tiff refers  to  two  opinions  of  the  Supreme  Court  of 
the  United  States  holding  that  the  right  to  work  is 
protected  by  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  (Br.  20,  21).  These 
have  no  apiDlication  for  the  reasons:  first,  that 
plaintiff  has  not  invoked  the  protection  of  the  Four- 
teenth Amendment,  but  only  of  the  State  Constitu- 
tion and  laws  (R.  5,  7,  8) ;  second,  the  Fourteenth 
Amendment  may  be  invoked  only  as  against  state 
action;  and,  third,  even  an  unlawful  denial  by  state 
action  of  a  right  to  seek  or  to  obtain  a  state  political 
office  is  not  actionable  under  the  Fourteenth  Amend- 
ment. Snowden  v.  Hughes,  (1944)  321  U.  S.  1,  64  S. 
Ct.  397,  88  L.  ed.  497. 

Plaintiff's  argument  mider  his  proposition  (e), 
other  than  the  axiomatic  statement  regarding  com- 
pensatory damages,  is  exclusively  devoted  to  a  dis- 
cussion of  his  alleged  right  to  recover  exemplary 
damages  (Br,  37  to  40).  These  he  seeks  for  alleged 
reckless  disregard  of  contractual  rights  and  for 
alleged  inexcusable  violation  of  the  penal  statute,  and 
for  the  alleged  conspiracy  between  the  Brotherhood 
and  defendant.  In  this  respect,  he  overlooks  the  fact 
that  exemplary  damages  are  not  to  compensate  for 


injury,  but  constitute  a  penalty  over  and  above  actual 
damages,  and  tliat  they  cannot  constitute  the  basis 
of  a  claim  for  relief,  but  are  merely  incidental  to 
an  actionable  claim  when  stated  and  established. 

Collier  v.  Stamatis,  Ariz.,  (1945)  162  P.  2d  125, 
128. 

Alexander  v.  Jones,  D.  C.  Okla.,  (1939)  29  F.  S. 
690; 

25  C.  J.  S.  713,  714,  Sec.  118. 

(2)  No  claim  upon  which  relief  can  be  granted  is 
stated,  when  the  complaint  fails  to  plead  facts 
sufficient  to  show  that  defendant  has  committed 
a  legal  wrong. 

Plaintiff's  chief  contention  is  asserted  mider  his 
proposition  (f )  to  the  effect  that,  under  the  Federal 
Bides  of  Civil  Procedure,  he  is  not  required  to  allege 
facts  sufficient  to  constitute  a  cause  of  action  (Br. 
40  to  43).  He  also  asserts  (Br.  43)  that  even  if  these 
rules  were  not  in  effect,  the  motion  to  dismiss 
(demurrer)  should  not  have  been  sustained.  In  this 
latter  respect,  it  is  interesting  to  note  that  Picking  v. 
Pennsylvania  B.  Co.  deals  with  these  rules,  and  that 
the  two  Supreme  Court  cases,  which  deal  with  the 
former  Equity  Rules,  merely  hold  that  when  a  bill 
of  complaint  (not  a  demurrer  nor  motion  to  dismiss) 
attacks  a  statute  as  being  miconstitutional,  it  is  in- 
expedient to  determine  grave  constitutional  ques- 
tions on  demurrer  or  motion  to  dismiss  if  there  be 
reasonable  liklihood  that  the  i^roduction  of  evidence 
will  make  that  answer  to  the  question  clearer. 

Whether  or  not  these  rules  require  statement  of 
a  cause  of  action  in  the  technical  sense  employed  in 
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common  law  pleading  is  not  important.  Some  of  the 
eases  cited  by  plaintiff  either  state  or  infer  that  such 
a  statement  is  not  required.  On  the  other  hand,  the 
opinion  in  Pickmg  v.  Pennsylvania  R.  Co.  (Br.  43) 
is  reiDlete  with  reference  to  a  cause  of  action,  and 
expressly  holds  that: 

<<  *  *  *  rjijjg  plaintiffs  have  stated  a  valid  cause 
of  action  rising  under  R.  S.  Section  1979  insofar 
as  the  individual  defendants  are  concerned." 
(151  F.  2d  249.) 

Moreover,  the  Supreme  Court  of  the  United  States, 
in  Gihhs  v.  Buck,  (1939)  307  U.  S.  66,  59  S.  Ct.  725, 
83L.  ed.  nil  has  said : 

' '  The  motion  to  dismiss  also  presents  general- 
ly the  issue  whether  the  bill  states  facts  suffi- 
cient to  constitute  a  cause  of  action.  *  *  *  "  (307 
U.  S.  76.) 

To  the  same  effect  is  American  Viscose  Corporation 
V.  Rothensies,  3  dr.,  (1941)  121  F.  2d  186, 188. 

Plaintiff  cites  cases  from  the  2nd,  3rd,  5th,  6th  and 
7th  Circuits,  and  also  one  Supreme  Court  case  which 
is  not  even  remotely  in  point  (Br.  41,  42).  Most  of 
these  refer  to  Leimer  v.  State  Mut.  Life  Assur.  Soc. 
Co.,  8  dr.,  (1940)  108  F.  2d  302,  wherein,  as  is  true  of 
the  cases  cited,  the  court  was  concerned  solely  with 
the  sufficiency  of  statement  in  a  particular  plead- 
ing. In  the  Leimer  case,  the  issue  arose  as  to  the  apt- 
ness of  statement  of  facts  to  substantiate  a  legally 
sufficient  statement  of  the  claim,  as  is  apparent  from 
the  court's  language  to  the  effect  that  the  motion  to 
dismiss  for  failure  to  state  a  claim  takes  the  place 
of  the  former  demurrer,  and  serves  a  useful  purpose 
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when  directed  to  a  complaint  based  upon  a  wrong 
for  which  there  is  no  remedy,  or  upon  a  claim  which 
the  complainant  is  without  right  to  assert  and  for 
which  no  relief  could  possibly  be  granted  to  him, 
(108  F.  2d  305,  306). 

Amongst  the  5tli  Circuit  cases  cited  by  plaintiff, 
the  opinion  in  DeLoach  v.  Crowley's,  Inc.,  points  out 
that  a  complaint  clearly  without  merit  is  subject  to 
attack  by  a  motion  to  dismiss,  and  that  the  want  of 
merit  may  consist  of  absence  of  law  to  support  the 
claim,  or  of  facts  sufficient  to  make  a  good  claim, 
or  in  disclosure  of  facts  which  will  necessarily  defeat 
the  claim. 

American  Viscose  Corporation  v.  Rothensies  and 
Picking  v.  Pennsylvania  R.  Co.,  ante,  illustrate  how 
the  3rd  Circuit  has  spoken  on  other  occasions.  In 
the  former,  the  coui-t  states  that  the  motion  to  dis- 
miss is  equivalent  to  a  general  demurrer,  admitting 
facts  well  pleaded,  and  presenting  the  question 
whether  or  not  the  comj^laint  states  a  cause  of  action 
and  peimitting  the  raising  of  a  constitutional  ques- 
tion. 

One  of  the  7th  Circuit  cases  cited,  Burley  v.  Elgin, 
J.  &  E.  Ry.,  deals  with  a  motion  for  summary  judg- 
ment, but  the  opinion  points  out  that  the  complaint 
stated  a  prima  facie  cause  of  action  for  ^dolation  of 
a  collective  labor  agreement.  In  Vilter  Mfg.  Co.  v. 
Loring,  7  Cir.,  (1943)  136  F.  2d  466,  468,  the  same 
court  holds  that  the  question  presented  by  a  motion 
to  dismiss  is  whether  the  complaint  states  a  cause  of 
action. 

No  cases  are  cited  from  the  9th  Circuit,  and  it  is 
assumed  that  this  court  has  not  spoken  on  the  subject. 
However,  Rule  8(a),  Federal  Rules  of  Civil  Pro- 
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cedure,  requires  the  complaint  to  contain  a  short  and 
plain  statement  of  the  claim  showing  that  the  pleader 
is  entitled  to  relief,  and  Rule  12  (h)  authorizes  a 
motion  to  dismiss  for  failure  to  state  a  claim  upon 
which  relief  can  he  granted.  Certainly,  no  less  than 
the  express  requirements  of  these  rules  is  contem- 
plated. These  rules  are  identical  with  the  rules  of 
pleading  in  the  State  of  Arizona,  as  set  forth  in 
Sections  21-404  and  21-429,  Arizona  Code  Annotated, 
1939.  The  Arizona  Supreme  Court  construes  them 
as  requiring  the  complaint,  as  against  a  motion  to 
dismiss,  to  state  a  cause  of  action  in  the  code-plead- 
ing sense  and  disapproves  a  construction  thereof 
which  would  open  the  door  to  pleadings  without  the 
essential  details.  Malin  v.  Southern  Pac.  Co.,  (1944) 
154  P.  2d  790.  A  logical  explanation  of  the  effect  of 
these  rules  is  made  in  Sutton  v.  Eastern  Viavi  Co., 
7  Cir.  (1943)  138  F.  2d  959,  960,  as  follows: 

''At  the  risk  of  midue  prolixity,  we  refer  to 
rules  elementary  in  character  and  ancient  in  pro- 
cedural law,  but  retained  in  modern  practice. 
Under  Rule  12(b)  of  Federal  Rules  of  Civil 
Procedure,  28  U.  S.  C.  A.  following  section  723c, 
failure  to  state  a  complaint  upon  which  relief 
can  be  granted  can  result  only  in  allowance  of 
a  motion  to  dismiss.  No  claim  for  relief  is  stated 
if  the  comjilaint  pleads  facts  insufficient  to  show 
that  a  legal  wrong  has  been  committed,  or  omits 
an  averment  necessary  to  establish  the  wrong 
or  fails  to  so  link  the  parties  with  the  wrong  as 
to  entitle  the  plaintiff  to  redress.  *  *  *  " 

Tested  by  the  language  of  the  rules,  or  by  any 
annomiced  judicial  construction  thereof,  plaintiff's 
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complaint  does  not  state  a  claim  against  defendant 
upon  which  relief  can  be  granted. 

(3)  The  complaint  fails  to  plead  facts  sufficient  to 
show  that  defendant  breached  any  contractual 
right  of  defendant. 

Plaintiff  does  not  allege  any  contract  of  employ- 
ment. He  does  not  allege  any  breach  by  defendant 
of  any  right  founded  upon  contract.  The  only  recitals 
bearing  upon  contract  concern  Rule  39  of  the  col- 
lective labor  agreement,  which  rule  relates  to  leave 
of  absence  only  insofar  as  seniority  rights  are  con- 
cerned, and  as  to  which  he  alleges  the  same  was  not 
binding  upon  him.  In  view  of  his  allegations,  and 
for  the  further  reason  that  most  of  the  legal  prin- 
ciples which  govern  this  controversy  are  applicable 
in  tort  as  well  as  in  contract,  the  only  justification 
for  this  separate  treatment  of  the  contract  angle  is 
the  confusion  injected  by  plaintiff's  specification  of 
error  No.  Ill,  and  in  his  statement  No.  2  of  points 
relied  upon,  and  in  his  argument  under  his  proposi- 
tion (a),  (Br.  10, 11 ;  14  to  17 ;  R.  33). 

In  this  argmnent,  plaintiff  concedes  that  defen- 
dant was  bound  by  the  collective  agreement,  and  that 
he,  likewise,  was  bound  thereby,  and  he  cites  cases 
(Br.  16,  17)  which  support  such  concession  and 
which  also  uphold  the  right  of  an  employee  in  service 
after  the  adoption  of  such  an  agreement  to  sue  upon 
that  agreement.  Then  he  indulges  in  the  fallacy  of 
contending  that  Rule  39  imposed  an  obligation  on 
defendant's  part  to  grant  his  request  for  extended 
leave  of  absence  and  that  he  was  prematurely  dis- 
charged under  Rule  39. 
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The  argument  is  inconsistent  with  his  pleadings  in 
several  respects.  Rule  39  deals  only  with  seniority 
rights,  not  with  duration  or  termination  of  service. 
He  alleges  that  it  had  no  binding  effect  upon  him. 
Rule  39  does  not  even  purport  to  require  defendant 
to  retain  anyone  in  its  service,  nor  to  require  defen- 
dant to  grant  or  to  extend  leave  of  absence  for  ill- 
ness, or  otherwise.  Rule  39  leaves  it  optional  with 
defendant  to  grant  leave  of  absence,  or  to  extend 
such  leave,  subject  only  to  the  qualification  that 
seniority  rights  will  be  jeopardized  in  the  event  of  a 
grant  of  extended  leave  for  longer  than  ninety  days 
for  cause  other  than  illness,  unless  arranged  for  by 
agreement  between  defendant  and  the  Brotherhood. 
Plaintiff  does  not  allege,  nor  show  that  he  endeav- 
ored to  secure  extended  leave  in  the  manner  specified 
by  Rule  39. 

For  all  of  these  reasons,  and  because  nothing  in 
the  record  justifies  his  argument,  there  is  no  logic 
nor  merit  in  his  miqualified  statements  that  ''plam- 
tiff  was  entitled,  in  all  events,  to  leave  of  absence 
without  limitation  of  time  because  of  illness",  and 
that  defendant  was  *' required"  to  start  his  leave  on 
March  29,  1944,  and  that  ''defendant  prematurely 
discharged  plaintiff"  (Br.  17). 

iMcGlohn  V.  Gulf  S.  I.  R.  R.  (Br.  16),  is  illustra- 
tive of  the  group  of  cases  cited.  It  deals  only  with 
the  collective  labor  agreement  and  holds  it  is  in  the 
nature  of  rules  governing  the  employment  and  that 
neither  it  nor  any  individual  employment  governed 
thereby  is  terminable  save  in  the  mamier  therein 
prescribed.  It  is  worthy  to  note  that  the  complain- 
ant pleaded  a  contract  of  employment,  performance 
on  his  part,  with  fidelity  and  dispatch,  his  willing- 
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ness  to  continue  such  jjerf ormance,  his  working  terms 
and  the  senioi'ity  rules. 

Plaintiff  clearly  understands  that,  whatsoever  ap- 
plication Rule  39  may  have,  it  does  not  impose  any 
positive  duty  upon  defendant,  for  he  alleges  that  he 
"obtained  a  leave  of  absence",  and  defendant 
"granted"  a  ninety-day  leave,  and  he  "requested  an 
extension"  thereof,  (R.  4;  Br.  14  to  17). 

(4)  The  complaint  fails  to  allege  facts  sufficient  to 
show  that  defendant  committed  any  tortious 
wrong. 

(a)     General  consideration. 

That  plaintiff  sought  to  state  a  claim  in  tort,  ap- 
pears not  only  from  the  allegation  of  his  complaint, 
but  also  from  his  si^ecification  of  error  No.  IV,  his 
statement  No.  3  (a)  of  points  relied  upon,  and  his 
argmnent,  and  j^articularly  his  i^roposition  (e), 
which  he  connects  with  all  specifications  of  error 
(Br.  12  to  14;  23  to  27;  37). 

This  is  not  an  action  against  the  Brotherhood,  nor 
some  other  third  party,  for  wrongful  interference 
with  the  employment  relationship.  The  Brotherhood 
is  not  even  a  party  to  the  suit.  If  the  Brotherhood 
were  the  defendant,  and  if  it  were  shown  to  be  guilty 
of  wrongful  acts  which  were  not  conmiitted  in  the 
legitimate  exercise  of  its  own  rights,  and  which  in- 
duced the  employer  to  deprive  the  employee  of  seni- 
ority rights  or  to  discharge  him  from  service,  it 
would  be  answerable  in  tort  in  a  proper  case. 

Wrongful  discharge,  even  pursuant  to  malicious 
motive,  unaccompanied  by  an  act  of  trespass  with 
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force,  does  not  form  the  basis  of  a  tort  action  by  an 
employee  against  his  employer. 

Elmore  v.  Atlantic  Coast  Line  R.  Co.,  (1926) 
191  N.  C.  182, 131  S.  E.  633; 

May  V.  Tide  Water  Power  Co.,  (1929)  246  N.  C. 
439;  5  S.  E.  2d  308; 

Mauley  v.  Exposition  Cotton  Mills,  (1933),  47 
Ga.  App.  496, 170  S.  E.  711. 

These  cases  also  hold  that,  unless  a  definite  period 
of  time  extending  beyond  the  date  of  discharge,  is 
provided  in  the  emploj^inent  contract,  that  contract 
is  terminable  at  the  will  of  either  party  thereto  with- 
out liability  to  the  other  contracting  party.  This  is 
the  general  rule,  regardless  of  whether  the  suit 
soimds  in  contract  or  in  tort.  Illustrative  of  its  ap- 
plication to  an  action  in  contract  is  Louisville  &  N.  R. 
Co.  V.  Wells,  (1942)  289  Ky.  700,  160  S.  W.  2d  16; 
illustrative  of  its  application  to  an  action  in  tort  are : 

Bell  V.  Faulkner,  Mo.  App.,  (1934)  75  S.  W.  2d 
612; 

Clark  V.  Cincinnati  N.  0.  <£•  T.  P.  Ry  Co.,  (1935) 
285  Ky.  197,  79  S.  W.  2d  704; 

Speegle  v.  Boards  of  Fire  Underwriters,  (1945) 
C.  A.  2d,  158  P.  2d  426. 

Plaintiff  does  not  plead  the  contract  of  employ- 
ment, nor  any  obligation  on  defendant's  part  to  re- 
tain him  in  service  for  any  fixed  period  of  time.  He 
merely  pleads  (and  then  only  incidental  to  the  mat- 
ter of  seniority  rights)  that,  at  the  time  of  his  dis- 
charge, he  had  been  employed  by  defendant  for  ap- 
proximately twenty-seven  years  and  that  he  had  ac- 
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cumulated  valuable  seniority  rights  of  which  he  was 
deprived  when  discharged,  (R.  8,  9). 

Plaintiff  quotes  from  35  Am.  Jur.  (Master  and 
Servant),  Sec.  19,  p.  456  to  the  effect  that  where  no 
definite  term  of  employment  is  expressed,  there  is 
no  inflexible  rule  governing  the  duration  of  the  re- 
lationship), and  that  if  the  contract  was  made  mth 
reference  to  a  general  custom  or  business  usage,  it 
is  not  indefinite  as  to  duration  if  such  custom  or 
usage  fixes  the  term  (Br.  22).  The  object  of  so  quot- 
ing is  not  apparent,  for  the  plaintiff  pleads  no  gen- 
eral custom  nor  business  usage,  and  the  quotation  is 
followed  by  the  following : 

u  *  *  *  According  to  the  general  rule  as  laid 
down  by  a  majority  of  the  courts,  however,  con- 
tracts of  emplojanent  w^hich  mention  no  period 
of  duration,  which  are  in  a  true  sense  indefinite 
and  without  stipulation  for  an  implied  minimmn 
period,  are  deemed  terminable  at  will  of  either 
party ;  and  the  burden  of  proving  the  contrary 
must  be  assumed  by  the  party  who  asserts  that 
the  employee  is  engaged  for  a  definite  period. 
*  *  *  "  (35  Am.  Jur.  457,  458,  Sec.  19.) 

In  Clark  v.  Cincinnati,  N.  0.  &  T.  P.  By.  Co.,  ante, 
the  court,  in  sustaining  a  demurrer  to  a  complaint 
filed  by  a  railroad  section  hand,  alleging  that  the 
railroad  emj^loyer  and  its  agents  wrongfully  dis- 
charged him,  said : 

''The  petition  here  attempts  to  set  up  nothing 
more  nor  less  than  an  action  for  damages.  It 
does  not  contain  sufficient  averments  to  allow 
the  court  to  consider  a  plea  for  a  restoration  of 
appellant's  former  xoosition.   The  prayer  of  the 
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petition  exemplifies  the  lack  of  pleading  look- 
ing to  any  such  relief.  Damages  are  sought  in 
the  sum  of  $750  for  loss  of  appellant's  job  as 
section  hand  for  more  than  five  years,  in  addi- 
tion to  incidental  rights  and  privileges  'mider 
Rules  and  Regulations  of  the  defendant  railway 
company'.  In  order  to  sustain  a  claim  for  dam- 
ages for  the  wrongful  discharge  of  an  employee, 
it  should  be  made  to  appear  that  a  valid  con- 
tract for  such  employment  in  fact  existed  at  the 
time  of  his  discharge.  It  should  be  shown  that 
such  contract  was  entered  into  for  a  definite 
period  of  time;  and  likewise  should  show  obli- 
gation on  the  part  of  the  employee  to  render 
service  for  a  fixed  period  and  reciprocal  obliga- 
tion on  the  employer's  paii  to  retain  the  em- 
ployee's services.  *  *  *  "  (79S.W.  2d  706.) 

In  Speegle  v.  Board  of  Fire  Underwriters,  mite, 
the  court  sustained  a  demurrer  to  a  complaint  for 
wrongful  interference  with  insurance  agency  con- 
tracts, on  the  ground  that  an  allegation  of  "perma- 
nent" employment  amounts  to  an  allegation  of  em- 
ployment of  indefinite  time,  terminable  at  will. 

Plaintiff's  allegations  on  information  and  belief 
that  defendant  and  the  Brotherhood,  through  offi- 
cers and  agents,  conspired  to  deprive  plaintiff  of 
the  opportunity  to  seek  public  office  (R.  9,  10),  add 
nothing  to  his  complaint.  The  names  or  identities  of 
such  officers  and  agents  are  not  disclosed,  and  there 
is  no  allegation  that  any  act  was  done  pursuant  to 
the  alleged  conspiracy  which  would  result  in  liability 
here.  Confederation  and  conspiracy  cannot  charge 
an  actionable  wrong,  if  actionable  wrong  is  not 
othei-wise  alleged. 
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Johnson  v.  East  Boston  Sav.  Bank,  (1935)  290 
Mass.  441, 195  N.  E.  727; 

Lambert  v.  Georgia  Power  Co.,  (1936)  181  Ga. 
624, 183  S.  E.  814; 

State  of  Missouri  v.  Fidelity  d  Casualty  Co., 
8  Cir.,  (1939)  107  F.  2d  343; 

Savage  v.  Western  Union  Telegraph  Co.,  (1945) 
32  S.  E.  2d  785; 

Speegle  v.  Board  of  Fire  Undertvriters,  ante. 

In  Johnson  v.  East  Boston  Sav.  Bank  a  demurrer 
was  sustained  to  a  complaint  filed  by  a  bank  clerk, 
seeking  to  hold  several  defendants  liable  in  tort  for 
alleged  illegal  conduct  pursuant  to  conspiracy  by 
making  it  appear  that  he  was  discharged  for  dis- 
honesty. The  court  applied  the  general  rules  that 
an  action  in  tort  would  not  lie  against  the  bank  for 
wrongful  discharge,  and  that  an  act  which  affords 
no  ground  for  action  in  tort  if  done  by  one  person, 
is  not  actionable  if  done  by  several  persons  pursuant 
to  conspiracy. 

In  Lambert  v.  Georgia  Power  Co.  a  demurrer  was 
sustained  to  a  complaint  against  an  employer  and 
a  labor  miion,  charging  wrongful  discharge  pursuant 
to  a  conspiracy,  because  the  complaint  failed  to  al- 
lege a  fixed  term  of  employment  and  because  con- 
spiracy, although  wrongful  in  motive,  to  effect  what 
one  has  a  legal  right  to  do  is  not  actionable. 

It  may  be  that  the  allegations  as  to  conspiracy 
were  inserted  only  for  the  jDurpose  of  laying  a  foun- 
dation for  pmiitive  damages,  as  is  indicated  from 
the  fact  that  it  is  only  in  connection  with  such  mat- 


18 

ter  that  plaintiff  mentions  such  allegations,  (Br.  39, 
40). 

(b)     It  appears  from  the  face  of  the  complaint 
that  defendant  was  discharged  for  cause. 

Plaintiff  does  not  allege,  nor  does  he  argue  that 
he  was  discharged  while  rendering  service,  or  even 
part-time  service,  in  the  duties  of  his  employment. 
His  complaint  is  that  he  was  discharged  for  failure 
to  report  for  duty  after  being  ordered  to  do  so  (R. 
4).  He  infers  that  defendant's  order  was  pursuant 
to  Rule  39  of  the  collective  labor  agi'eement  (R.  4), 
but  Rule  39  (R.  5)  pertains  to  seniority  rights.  He 
alleges  Rule  810  of  defendant's  General  Rules  and 
Regulations  (which  rule  he  does  not  endeavor  to  tie 
in  with  the  collective  agreement),  as  follows: 

''Employees  must  not  engage  in  any  other 
business  without  jiermission  from  proper  offi- 
cer. They  must  report  for  duty  at  the  prescribed 
time  and  place  and  devote  themselves  exclusive- 
ly to  their  duties  during  prescribed  hours." 
(R.  6;Br.  7.) 

This  rule  and  defendant's  instruction  to  plaintiff 
to  report  for  duty  were  reasonable,  and  it  was  plain- 
tiff's duty  to  heed  and  to  follow  them.  The  em- 
ployee's services  during  business  days  and  hours 
belong  to  his  employer,  35  Am.  Jur.  515,  516,  Sec.  85. 
A  contract  of  employment  presupposes  that  the  em- 
ployee will  continue  to  make  substantial  perform- 
ance. Bank  of  America  Nat.  Trust  dc  Sav.  Ass'n.,  etc., 
V.  Repuhlic  Productions,  Inc.,  (1941)  44  C.  A.  2d 
651, 112  P.  2d  972.  The  employee's  promise  to  com- 
ply with  all  reasonable  rules  governing  his  employ- 
ment is  implied,  Adams  v.  Southern  Pac.  Co.,  (1928) 
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204  Cal.  63,  266  P.  541,  57  A  .L.  R.  1066.  It  must  be 
deemed  that  an  emjiloyee  was  rightfully  discharged, 
where  it  appears  that  he  was  unable  or  unwilling 
to  devote  his  time  and  attention  to  his  duties,  35  Am. 
Jur.  481,  Sec.  49. 

Plaintiff's  allegations  are  quite  similar  to  the  situ- 
ation which  confronted  the  Missouri  Supreme  Court 
on  the  pleadings  and  the  evidence  in  Joslin  v.  Chi- 
cago, M.  d  St.  P.  Ry.  Co.,  (1928)  319  Mo.  250,  3  S.  W. 
2d  352.  There  an  engineer  for  one  railroad  sued  an- 
other railroad  in  tort,  praying  for  compensatory  and 
punitive  damages,  for  inducing  his  employer  to  dis- 
charge him  by  threat  of  denial  to  his  employer  of 
use  of  the  inducer's  tracks.  Judgment  in  his  favor 
was  reversed  on  the  ground  that,  under  the  plead- 
ings and  the  evidence,  verdict  should  have  been 
directed  for  the  employer.  In  so  doing,  the  coui't  said : 

''  *  *  *  On  March  11,  1924,  Superintendent 
Moore  advised  plaintiff  by  letter  that  his  request 
for  an  extension  of  his  leave  of  absence  was  in- 
consistent, and  notified  plaintiff  that  'it  will  be 
necessary  for  you  to  report  for  duty  if  you  ex- 
pect to  retain  your  seniority'.  Plaintiff  failing 
to  report  for  duty  in  compliance  with  the  writ- 
ten instruction  and  order  of  Superintendent 
Moore,  that  officer  finally  dismissed  plaintiff 
from  the  service  of  the  employer  railroad  com- 
pany on  April  20,  1924,  several  weeks  after  the 
commencement  of  his  action  against  the  defen- 
dants herein.  The  evidence  is  positive  and  con- 
clusive that  plaintiff's  final  and  ultunate  dis- 
charge and  dismissal  from  the  service  of  his  em- 
ployer was  occasioned  solely  by  reason  of  his 
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failure  to  report  for  duty  under  the  instructions 
of  his  superintendent,  Moore,  conveyed  to  him 
by  letter  on  or  about  March  11, 1924.  Had  plain- 
tiff reported  for  duty  pursuant  to  such  instruc- 
tions, he  apparently  would  have  preserved  and 
maintained  his  seniority  rights  as  an  engineer, 
and,  so  far  as  the  record  before  us  discloses, 
plaintiff  would  have  been  retained  in  the  service 
of  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany." (3S.  W.  2d  364.) 

It  appears  from  plaintiff's  complaint  that  he  did 
not  perform,  nor  offer  to  perform  substantially,  or 
at  all,  the  duties  of  his  employment,  that  he  disre- 
garded and  refused  to  comply  with  a  reasonable  rule 
of  his  employment  and  with  his  employer's  reason- 
able instructions,  and  that,  in  lieu  of  performance 
and  compliance,  he  elected  to  devote  all  of  his  time, 
talents  and  energies  to  the  conduct  of  his  political 
campaign.  This  was  a  breach  by  plaintiff  of  such 
contract  of  employment  as  may  have  existed.  That 
breach  warranted  his  dismissal  from  service,  and  he 
was  dischaj'ged  by  reason  thereof. 

(5)  It  appears  from  the  face  of  the  complaint  that 
Section  43-1508,  Arizona  Code  Annotated,  1939, 
is  inapplicable. 

The  Arizona  statute  invoked  by  plaintiff — Section 
43-1508,  Arizona  Code  Annotated,  1939, — makes  it  a 
misdemeanor  for  a  corporation  employer  to  influence 
the  ballot  of  an  employee,  or  to  contribute  to  an  em- 
ployee holding  public  office,  or  to  '* encourage,  aid, 
or  assist  an  employee  in  rmming  for  public  office", 
or  to  ''make,  enforce,  or  attempt  to  enforce  any  order, 
rule  or  regulation,  or  adopt  any  other  device  or 
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method",  to  prevent  an  employee  from  engaging  in 
political  activities,  or  from  running  for,  or  holding 
public  office.  It  is  a  penal  statute,  apparently  en- 
acted to  safeguard  elections,  and  is  contained  in 
Article  15,  Chapter  43,  of  the  Code,  entitled  "Elec- 
tions". It  is  prohibitive  in  nature,  and  does  not  im- 
pose any  affirmative  duty  upon  the  corporation.  It 
purports  to  prohibit  encouragement,  aid  or  assis- 
tance to  an  employee  seeking  office  just  as  it  pur- 
ports to  prohibit  the  enforcement  of  a  device  to 
prevent  one  from  seeking  office,  and  to  impose  a 
penalty  no  less  severe  in  the  one  case  than  in  the 
other.  It  does  not  expressly  vest  any  right  of  civil 
action  in  an  employee,  or  others,  for  violation  of  its 
prohibitions.  It  has  not  been  construed  by  the  Ari- 
zona Supreme  Court. 

Plaintiff  invokes  the  statute,  by  allegations  to  the 
effect  that  he  was  wrongfully  discharged  in  violation 
of  his  rights  thereunder  (R.  6  to  8).  This  vague  con- 
clusion is  not  clarified  by  his  argmnent,  for  when 
he  discusses  his  specification  of  error  No.  IV  (Br. 
12),  mider  his  propositions  (c)  and  (d),  he  merely 
makes  the  bold  assertion  that  he  was  discharged  in 
direct  violation  of  the  statute  (Br.  24),  and  then  con- 
fines his  attention  to  his  contentions  that  the  statute 
does  not  violate  the  Constitution  of  the  United 
States  and  should  be  so  construed  as  to  permit  a  civil 
remedy  (Br.  23  to  27). 

It  must  be  assumed,  therefore,  that  he  invokes  such 
portion  of  the  statute  which  purportedly  prohibits 
a  device  to  j^revent  him  from  running  for  office,  and 
that  it  is  his  contention  that  either  Rule  39  of  the 
collective  labor  agreement,  or  defendant's  General 
Rule  810,  or  both  of  them,  constituted  the  device. 
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Neither  Rule  39  nor  General  Rule  810,  the  former 
dealing  with  seniority  rights  and  the  latter  dealing 
with  service  during  business  hours,  purports,  or  can 
be  construed  to  be  a  device  or  method  to  interfere 
with  political  activities.  Both  are  reasonable  rules 
of  employment.  Rule  39,  as  shown  hereinbefore,  does 
not  relate  to  term  or  termination  of  service,  and 
General  Rule  810  merely  requires  employees  to  re- 
port for  duty  and  to  devote  themselves  exclusively 
to  that  duty  during  business  hours.  Had  defendant 
granted  extended  leave  of  absence  to  plaintiff  under 
Rule  39,  or  otherwise,  upon  his  application  *'to  con- 
duct and  continue  his  campaign"  (R.  3;  Br.  5),  it 
would  have  offended  that  portion  of  the  statute 
against  rendering  encouragement,  aid  or  assistance. 
It  cannot  be  assmned,  and  plaintiff  does  not  allege 
that  he  was  required  to  devote  the  whole  of  his  time 
and  energies,  or  to  refuse  to  report  for  duty  when 
so  ordered,  or  to  remain  absent  during  business 
hours,  in  the  conduct  of  his  political  campaign,  and 
so  General  Rule  810  cannot  be  held  to  infringe  the 
statute. 

Furthermore,  it  appears  from  the  allegations  of 
the  complaint  and  from  facts  which  will  be  judicial- 
ly noticed  that  ])laintiff  was  not  discharged  mitil 
September  28,  1944,  (R.  3,  4,  8,  9),  and  that  he  was 
not  prevented  from  engaging  in  jDolitical  activities, 
or  accepting  candidacy  for  office,  or  from  conduct- 
ing his  campaign;  he  did  engage  in  such  activities 
during  that  part  of  1944  referred  to  in  his  complaint 
and  did  accept  candidacy  on  the  Democratic  ticket 
for  nomination  to  the  office  of  Governor  of  the  State 
of  Arizona,  and  did  conduct  and  continue  his  cam- 
paign for  nomination  mitil  he  was  defeated  and  an- 


23 

other  candidate  was  diily  nominated  on  said  ticket 
for  said  office  by  the  voters  of  the  State  at  the  State 
primary  election  held  and  determined  on  July  18, 
1944,  all  prior  to  the  date  of  his  discharge  from  de- 
fendant's employ. 

Brown  v.  Piper,  (1875)  91  U.  S.  37, 33  L.  ed.  200; 

Richardson  v.  McChesney,  (1910)  218  U.  S.  487, 
31  S.  Ct.  43, 54  L.  ed.  1121; 

Picking  v.  Pennsylvania  R.  Co.,  (Br.  43); 

Louisiana  Farmers'  P.  U.  v.  Great  Atlantic  <& 
Pacific  T.  Co.,  D.  Ct.  Ark.,  (1941)  40  F.  S.  897. 

There  is  no  language  in  Section  43-1508,  which 
would  lend  support  to  the  contention  that  the  dis- 
charge of  an  employee,  imder  no  fixed  term  of  em- 
ployment and  for  cause  of  his  failure  and  refusal 
to  report  for  duty,  or  to  render  substantial  service, 
when  so  required  by  reasonable  rule  and  order, 
amomits  to  a  violation  which  would  authorize  him 
to  sue  for  damages.  If  there  were,  then,  as  said  by 
the  Supreme  Court  in  Church  of  the  Holy  Trinity  v. 
United  States,  (1892)  143  U.  S.  457,  472,  12  S.  Ct. 
511,  36  L.  ed.  226  (construing  a  Federal  law  against 
contracting  aliens)  : 

a  *  *  *  It  is  the  duty  of  the  coui'ts,  imder  those 
circmnstances,  to  say  that  however  broad  the 
language  of  the  statute  may  be,  the  act,  although 
within  the  letter,  is  not  within  the  intention  of 
the  Legislature,  and  therefore  cannot  be  within 
the  statute." 

The  letter  of  the  law  does  not  reasonahly  include  the 
state  of  facts  and  conclusions  stated  in  the  complaint. 
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The  Arizona  statute  governing  the  construction  of 
Section  43-1508  is  set  forth  in  Section  43-102,  Article 
1,  Chapter  43,  of  the  Code,  and  reads  as  follows : 

"43-102.  How  construed.  The  provisions  of  this 
Code,  so  far  as  they  are  substantially  the  same 
as  existing  statutes,  shall  be  construed  as  contin- 
uations thereof,  and  not  as  new  enactments.  The 
rule  of  the  common  law  that  penal  statutes  are 
to  be  strictly  construed,  has  no  application  to 
this  Code ;  its  provisions  are  to  he  construed  ac- 
cording to  the  fair  import  of  their  terms,  with  a 
view  to  effect  its  object  and  to  promote  justice. 
No  part  of  this  code  is  retroactive,  imless  ex- 
pressly so  declared."  (Emphasis  supplied.) 

Although  the  common  law  rule  of  strict  construction 
is  not  to  be  applied,  the  courts  are  not  permitted  to 
extend  the  language  of  Section  43-1508  hy  implica- 
tion. In  this  respect,  the  Arizona  Supreme  Court,  in 
State  V.  Behringer,  (1918)  19  Ariz.  502,  172  P.  660, 
661,  involving  a  criminal  prosecution  for  wire-tap- 
ping, said: 

"It  is  urged  by  the  prosecution  that  under  a 
liberal  construction,  which  is  not  only  author- 
ized, but  enjoined,  in  construing  penal  statutes 
(section  5,  Penal  Code),  section  692  M'ould  cover 
the  acts  alleged  in  the  information.  If  by  a 
'liberal  construction'  it  is  meant  that  the  courts 
can  extend  the  meaning  of  the  language  used  by 
the  Legislature  to  include  all  cognate  or  related 
acts  to  those  actually  condemned,  the  contention 
is  plausible ;  but,  as  we  view  it,  we  are  not  per- 
mitted to  go  that  far.  //  the  letter  of  the  latv 
clearly  excludes  the  state  of  facts  propounded 
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in  the  pleading,  or  does  not  reasonably  include 
them,  even  though  they  he  within  the  reason  and 
policy  of  the  legislation,  the  courts  cannot,  by 
implication  or  construction,  declare  a  person 
charged  tvith  them,  guilty  of  a  crime.  *  *  *  '* 
(Emphasis  supplied.) 

There  is  serious  doubt,  assuming  for  the  sake  of 
argument  that  the  letter  of  the  law  does  include  the 
state  of  facts  and  conclusions  stated  m  the  complaint 
and  is  valid,  that  Section  43-1508  can  be  invoked 
here,  or  is  within  the  argument  and  line  of  cases  cited 
by  plaintiff  (Br.  32  to  37) .  It  imposes  no  duty,  gives 
no  right  of  action,  and  is  designed,  at  least  primarily, 
for  the  benefit  of  the  public. 

In  Cheek  v.  Prudential  Insurance  Co.,  relied  upon 
extensively  by  plaintiff  (Br.  32  to  36),  the  statute 
under  consideration,  rather  than  being  purely  pro- 
hibitive in  language,  imposed  a  positive  duty  upon 
the  corporation,  which  duty  the  court  regarded  as 
for  the  benefit  of  a  class  of  individuals,  of  which  class 
the  complainant  was  a  member.  In  Lockheed  Aircraft 
Corporation  v.  Superior  Court,  etc.  (Br.  36),  the 
statute  discussed  specifically  provided  that  nothing 
therein  should  prevent  an  injured  employee  from  re- 
covering damages. 

Notwithstanding  the  Missouri  Supreme  Court's 
opinion  in  the  Cheek  case,  the  Missouri  Appellate 
Court,  in  a  later  case.  Bell  v.  Faulkner,  Mo.  App., 
(1934)  75  S.  W.  2d  61.2,  reversed  a  judgment  recov- 
ered by  a  dairy  employee  against  the  dairy  for  com- 
pensatory and  punitive  damages  for  alleged  wrongful 
discharge  under  a  statute  making  it  milawful  for  of- 
ficers and  agents  of  officers  and  agents  of  a  corpora- 
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tion  to  coerce  or  to  intimidate  its  employees  in  voting 
for  any  candidate.  Reversal  was  due  to  the  error  of 
the  lower  court  to  instruct  the  jury  that  the  employer 
had  the  right,  without  subjecting  itself  to  civil  liabil- 
ity, to  discharge,  with  or  without  cause,  an  employee 
who  did  not  serve  imder  a  contract  of  employment  for 
a  definite  term.  The  apjDellee,  relying  upon  the  Cheek 
case,  contended  on  appeal  that  his  discharge  was  a 
direct  violation  of  the  statute,  and  that  it  should  be 
construed  so  as  to  authorize  a  civil  action,  but  the 
court  disposed  of  this  contention  by  an  analysis  of 
the  distinction  between  the  statutes  involved;  in  the 
Cheek  case  imposing  a  positive  duty  to  provide  ser- 
vice letters  at  time  of  termination  of  service,  and 
in  the  Faulkner  case,  prohibiting  coercion  and  intim- 
idation in  voting. 

The  Faulkner  case  is  only  slightly  weakened  as  a 
precedent,  by  the  cii'cumstances  there  that  the  statute 
made  only  the  act  of  the  corporation's  agents  and 
officers  unlawful,  and  imposed  only  a  penalty  of  im- 
prisonment. 

In  the  Lockheed  case,  the  question  was  whether  or 
not  a  peremptory  writ  of  prohibition  should  issue 
against  proceedings  under  a  subpoena  duces  tecum. 
The  pleadings  referred  to  provisions  of  the  Califor- 
nia Labor  Code,  somewhat  similar  to  Section  43-1508, 
Arizona  Code  Annotated,  1939,  but  pertaining  more 
particularly  to  ''labor"  than  to  "elections",  and  con- 
taining no  prohibition  against  encouragement,  aid  or 
assistance  as  in  the  Arizona  statute.  The  rules,  reg- 
ulations and  policies  of  Tjockheed  which  were  chal- 
lenged in  the  complaint  are  not  set  out  in  the  opinion, 
and  the  court  found  that  they  ''manifestly"  contra- 
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vened  the  Labor  Code,  whereas  the  Southern  Pacific 
Company  rules  pleaded  in  the  instant  case  cannot, 
reasonably,  be  found  "manifestly"  nor  remotely  to 
violate  the  Election  law. 

(b)  If  Section  43-1508,  Arizona  Code  Annotated, 
1939,  should  be  construed  as  applicable,  then  it 
would  deny  to  defendant  due  process  of  law  and 
equal  protection  of  the  laws,  contrary  to  the 
Fourteenth  Amendment  to  the  Constitution  of 
the  United  States  and  to  the  Constitution  of  the 
State  of  Arizona. 

(a)      Denial  of  due  process  of  law. 

To  read  into  Section  43-1508  a  legislative  intention 
to  make  it  unlawful  for  a  corporation  employer  to  dis- 
charge an  employee  for  failure  and  refusal  to  render 
substantial  performance  when  so  required  by  em- 
ployment rules  of  general  appUcat.ipn,  or  even  to 
make  it  unlawful  for  the  employ ei^iteT  grant,  or  to  ex- 
tend leave  of  absence  to  an  employee  electing  to  de- 
vote all  of  his  time  and  efforts  to  the  conduct  of  a 
political  campaign,  would  offend  the  due  process 
clauses  of  the  United  States  Constitution  and  the 
Constitution  of  the  State  of  Arizona  in  two  particu- 
lars: The  statute  would  be  so  vague  and  uncertain 
in  its  application  as  to  require  the  employer,  at  its 
peril,  to  speculate  as  to  its  meaning;  and  it  would 
constitute  an  unwarranted  interference  with  its 
right  and  libei'ty  of  contract. 

(i)  Under  elementary  principles  of  law  previously 
stated  herein,  the  employment  relationship  unposes 
an  obligation  upon  the  employee  to  make  substantial 
performance  and  to  comply  with  all  reasonable  rules 
governing  the  employment,  just  as  it  imposes  certain 
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obligations  upon  the  employer,  and,  where  it  ap- 
pears that  he  is  either  unable  or  unwilling  to  devote 
his  time  and  attention  to  his  duties,  he  may  be  dis- 
charged without  liability  on  the  part  of  the  employer. 
The  act  of  discharge,  under  such  circmnstances,  has 
never  been  regarded  as  reprehensible.  To  hold  that 
such  an  act  becomes  reprehensible  when  done  subse- 
quent to  a  denial  of  leave  of  absence  to  conduct  a 
political  compaign,  especially  in  view  of  the  condem- 
nation of  the  statute  against  encouraging,  aiding  or 
assisting  an  employee  in  rmming  for  office,  would 
place  the  corporation  in  a  confused  and  perilous  sit- 
uation. It  would  not  have  any  idea  as  to  what  policies, 
acts  and  employment  rules  would  be  permissible,  and 
it  would,  in  formulating  policies,  adopting  rules  and 
performing  acts,  proceed  at  peril  of  prosecution  and 
civil  suit. 

The  Arizona  statute,  even  without  such  a  forced 
and  strained  interpretation,  is  vague  as  to  what 
orders,  rules  or  regulations  will  constitute  a  device 
or  method  to  prevent,  employees  from  engaging  in 
political  activities,  mn  prescribes  no  standard,  ittiL 
as  to  what  conduct  will  constitute  rendering  encour- 
agement, aid  and  assistance.  It  is  milike  the  provis- 
ion of  the  Labor  Code  discussed  in  the  Lockheed  case 
(Br.  36),  which  does  not  i^urport  to  penalize  encour- 
agement, aid  or  assistance,  and  which  the  California 
Appellate  Court  regarded  as  sufficiently  definite 
that  people  of  common  sense  and  reason  w^ould  ex- 
perience no  difficulty  in  determining  with  a  reason- 
able degree  of  certainty  what  was  intended  by  the 
Legislature. 

Here,  we  find  that  at  least  as  early  as  1940  rules 
of  employment  were  adopted,  limiting  defendant's 
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right  to  grant  or  to  extend  leave  of  absence  without 
jeopardizing  seniority  rights,  and  requiring  all  em- 
ployees to  report  for  and  devote  themselves  to  duty 
during  business  hours.  There  was  nothing  in  Section 
43-1508  which  would  indicate  to  defendant  that  these 
rules  would  be  held  to  be  unlawful  for  not  containing 
exceptions  to  cover  political  activities.  In  1944  plain- 
tiff, one  of  its  employees,  amiomices  that  he  is  a  can- 
didate for  public  office,  and  requests  leave  of  absence 
to  conduct  his  campaign.  Rule  39  neither  required 
nor  prohibited  defendant  to  grant  such  request,  but 
it  placed  plaintiff  in  jeopardy  of  preserving  senior- 
ity rights  if  the  request  were  granted.  General  Rule 
810  required  all  employees  to  work  during  business 
hours,  but  had  no  application  as  to  plaintiff  at  other 
times.  Section  43-1508  apparently  made  it  milawdPul 
to  grant  extended  leave  for  such  purpose.  Leave  of 
absence  for  the  purpose  was  denied,  and  plaintiff 
was  instructed  to  return  to  work.  He  failed  and  re- 
fused to  do  so,  and  thereby  disregarded  the  employ- 
ment rules  and  his  employer's  orders.  He  devoted 
all  of  his  tune  and  efforts  to  that  campaign,  or  at 
least  to  some  object  other  than  his  employment 
duties,  and  failed  to  attain  nomination  to  office  on 
July  18,  1944.  Thereafter,  on  September  28,  1944, 
he  was  discharged.  There  was  nothing  in  the  lan- 
guage of  Section  43-1508  to  indicate  that  this  was  un- 
lawful, or  would  subject  defendant  to  civil  or  crimi- 
nal liability  therefor. 

It  is  not  necessary  to  consider  whether  or  not 
Section  43-1508  is  definite  and  certain  and  sufficent- 
ly  explicit  to  have  informed  defendant  what  conduct 
on  its  part  woidd  be  unlawful,  or  whether  or  not 
Section  43-1508  is  imlike  the  statute  stricken  down  in 
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State  V.  Menderson,  as  asserted  in  plaintiff's  argu- 
ment (Br.  30).  The  issue  at  this  point  arises  over 
the  validity  of  Section  43-1508,  if  construed  to  be  ap- 
plicable to  the  facts  of  this  case.  The  statute  in  the 
Menderson  case  purported  to  make  it  felonious  for 
an  employer  to  discharge  an  employee  for  member- 
ship in  any  organization,  without  expressly  mention- 
ing a  labor  union.  A  demurrer  was  sustained  to  an 
information  charging  that  Menderson  discharged 
an  employee  because  of  the  latter 's  union  affiliation, 
on  the  ground  that  the  statute  under  which  the  prose- 
cution was  instituted  was,  by  reason  of  vagueness 
and  micertainty,  repugnant  to  the  due  process  clauses 
of  the  Federal  and  State  Constitutions.  In  so  doing, 
the  Arizona  Supreme  Court  fomid  that  some  of  the 
things  therein  forbidden  were  within  the  legislative 
power,  while  others  were  not,  that  the  act  charged  in 
the  information  fell  within  the  literal  language  of  the 
statute,  and  it  held  that  when  the  Legislature  de- 
clares an  offense  in  words  of  indeterminate  significa- 
tion, or  when  its  language  is  so  general  and  indefinite 
that  it  may  embrace  acts  commonly  recognized  as  re- 
prehensible as  well  as  other  acts  which  are  not  to  be 
presmned  to  be  made  unlawful,  it  denies  due  process 
of  law  to  those  wlio  are  entitled  to  be  informed  in  ad- 
vance of  action  as  to  what  is  commanded  or  forbid- 
den, as  no  one  can  be  required  at  peril  of  liberty  and 
property  to  speculate  in  advance  as  to  the  scope  and 
meaning  of  a  penal  statute,  State  v.  Menderson, 
(1941)  57  Ariz.  103,  111  P.  2d  622.  These  are  some  of 
the  principles  invoked  by  defendant  in  its  motion  to 
dismiss. 

(ii)     Freedom  of  contract,  as  to  terms,  conditions 
and  duration  of  employment,  is  the  rule,  and  lawful 
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state  interference  is  the  exception.  The  Supreme 
Court  cases  of  Prudential  Insurance  Co.  v  Cheek 
and  Chicago,  R.  J.  c&  P.  Co.  v.  Perry,  cited  by  plain- 
tiff (Br.  25  to  29)  affirm  this  principle,  and  merely 
apply  the  exception  under  the  facts  there  presented. 
The  analogy  between  those  cases  and  the  situation 
here  presented  is  only  that  the  complainants  invoked 
penal  statutes  directed  to  the  employment  relation- 
ship. The  statutes  were  not  vague  and  uncertain; 
they  imposed  a  positive  duty  upon  the  corporation 
employer ;  that  duty  was  to  supply  to  the  employee, 
upon  termination  of  service,  a  letter  worded  as  it  saw 
fit,  setting  forth  the  employee 's  name  and  character, 
the  duration  of  his  service,  and  the  ground  of  termi- 
nation of  employment;  they  imposed  no  obstacle  or 
interference  in  the  making  or  termination  of  employ- 
ment contracts,  and  did  not  purport  to  require  the 
employer  to  retain  anyone  in  service  nor  to  prevent 
it  from  dismissing  an  employee,  with  or  without 
cause.  Action  was  instituted,  in  the  former  case,  be- 
cause the  emjjloyer  i-efused  to  supply  such  a  letter, 
and  in  the  latter  case,  because  the  employer  made 
false  statements  in  a  letter  so  suj)plied.  The  Su- 
preme Court  annomiced  that  it  was  not  disposed  to 
question  that  freedom  of  contract  in  the  employment 
relationship,  is  an  elementary  part  of  the  rights  of 
personal  liberty  and  private  property,  not  to  be 
stricken  down  directly,  nor  arbitrarily  interfered 
with,  but  that  the  statutes  there  in  question  did  not 
constitute  either  a  serious  or  an  arbitrary  interfer- 
ence w4th  such  freedom  of  contract. 

Plaintiff  suggests,  in  connection  with  quotations 
supplied  from  the  opinions  in  the  foregoing  cases. 
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that  the  privilege  of  becoming  a  candidate  for  pub- 
lic office  is  a  higher  right  than  the  right  to  receive  a 
sei'vice  letter  (Br.  29).  However,  he  was  not  denied 
that  privilege,  and  he  doesn't  even  allege  such  to  be 
the  case.  A  more  pertinent  suggestion  would  be  that 
the  employer's  right  to  discharge  a  disobedient  em- 
ployee, not  hired  for  a  fixed  term,  is  a  higher  right 
than  its  desire  to  withhold  information  regarding  the 
ser^aces  rendered  by  an  employee. 

The  opinion  of  the  Supreme  Coiu't  of  Illinois,  in 
People  V.  Chicago,  M.  d-  St.  P.  By.  Co.,  (1923)  306 
III.  486, 138  N.  E.  155,  28  A.  L.  R.  610,  although  not 
dealing  with  the  subject  of  discharge  from  employ- 
ment, ujDholds  the  doctrme  that  the  state  cannot  in- 
terfere in  a  private  employment,  to  the  extent  of  pre- 
scribing the  terms  of  service  to  be  rendered  by  an  em- 
ployee to  his  employer.  The  court  quashed  an  infor- 
mation charging  an  employer  with  deducting  from  an 
employee's  wages  for  time  lost  during  absence  for 
voting  at  an  election,  although  the  statute  purported 
to  make  it  a  misdemeanor  to  do  so.  The  statute  was 
held  to  be  an  unreasonable  abridgment  of  the  right 
of  contract,  and  in  direct  conflict  with  the  due  pro- 
cess and  equal  j^rotection  clauses  of  the  Federal  and 
State  Constitutions.  The  following  observation  in 
the  opinion  is  both  logical  and  here  apropos : 


a  *  *  * 


The  Legislature  had  just  as  much  right 
to  require  employers  to  pay  their  employees  for 
the  time  they  necessarily  would  be  compelled  to 
use  in  looking  after  any  sick  member  or  mem- 
bers of  their  famih^  as  it  had  to  pass  the  pro- 
vision in  question.    Other  striking  examples  of 
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void  legislation  of  the  character  in  question 
might  be  stated,  and  in  which  it  would  appear 
that  the  employee  would  be  engaged  in  a  matter 
of  pursuit  equally  as  commendable  and  as  es- 
sential to  his  own  personal  welfare ;  but  further 
comment  is  unnecessary,  as  it  is  entirely  clear 
that  the  provision  in  question  is  an  imreasonable 
abridgment  of  the  right  to  contract,  and  there- 
fore void."  (138  N.  E.  157). 

(b)     Denial  of  equal  protection  of  the  laws. 

If  Section  43-1508  should  be  construed  as  applic- 
able, then  it  would  be  repugnant  to  th"e6prOTection 
clause  of  the  Fourteenth  Amendment,  and  to  pro- 
visions of  similar  purport  in  the  Constitution  of  Ari- 
zona (R.  24,  25). 

Under  the  Federal  and  State  Constitutions,  cor- 
porations may  not  be  singled  out  arbitrarily  so  as  to 
be  subjected  to  burdens  and  perils  to  which  individ- 
uals, firms,  partnerships  and  associations  would  as 
appropriately  be  subject  but  which  are  exempt  from 
the  operation  of  a  state  statute.  Legislation  which 
is  directed  solely  to  corj^orations,  and  which  elimi- 
nates from  its  scope  individuals  or  associations  of 
individuals  where  there  is  no  reasonable  basis  for 
discrimination,  is  invalid.  No  citation  of  authority 
is  required  as  to  the  effect  of  the  Fourteenth  Amend- 
ment on  such  legislation.  The  j)urpose  of  the  State 
Constitution's  provisions  which  are  invoked  is  to  se- 
cure equality  of  opportunity  and  right  to  all  persons 
similarly  situated. 
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Prescott  Courier  v.  Moore,  (1929)  35  Ariz.  26, 
274  P.  163,  165; 

Begay  v.  Sawtelle,  (1939)  53  Ariz.  304,  88  P.  2d 
999; 

Elliott  V.  State,  (1926)  29  Ariz.  389,  242  P.  340. 

The  Tennessee  Supreme  Court  in  State  v.  Nash- 
ville, C.  c0  St.  L.  By.  Co.,  (1911)  214  Tenn.  16, 135  S. 
W.  773,  Ann.  Cas.  1912  D  805,  held  that  a  statute, 
which  made  it  a  misdemeanor  for  any  corporation,  or 
its  officers  or  agents,  to  discharge  or  to  threaten  to 
discharge  an  employee  for  voting  or  not  voting  for 
or  against  any  candidate  or  measure,  or  for  trading 
or  not  trading  with  any  person  or  class  of  persons, 
but  which  did  not  apply  to  firms  or  individuals,  was 
arbitrary  and  vicious  class  legislation,  a  grant  of  a 
special  right,  privilege,  or  immunity,  a  denial  of  this 
equal  protection  of  the  laws,  and  in  contravention  of 
the  Fourteenth  Amendment  and  of  j^rovisions  in  the 
Tennessee  Constitution  virtually  identical  with  the 
provisions  of  the  Constitution  of  Arizona  here  in- 
voked. 

The  Arizona  statute,  by  its  terms,  applies  exclu- 
sively to  ''any  corporation,  its  officers,  or  agents." 
No  mention  is  made  of  associations,  labor  miions,  co- 
operatives, firms  or  partnerships,  constituting 
groups  of  individuals,  or  even  of  individuals  (other 
than  officers  and  agents  of  corporations).  So  far  as 
the  statute  reads,  such  groups  of  individuals,  and 
their  officers  and  agents,  and  individuals,  may  do 
with  impunity  any  or  all  of  the  things  therein  made 
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unlawful  when  done  by  corporations.  They  can,  for 
instance,  make  and  enforce  orders,  rules  or  regula- 
tions, or  adopt  other  devices  or  methods  to  prevent 
an  employee  from  engaging  in  political  activities,  or 
assuming  the  conduct  of  any  political  campaign,  and 
they  can  instigate,  aid  or  assist,  whether  by  personal 
service  or  contributing  money  or  anything  of  value, 
any  employee  to  rim  for  office,  and  they  can  also  in- 
fluence his  ballot  and  contribute  to  him  while  he  is  en- 
gaged in  the  official  duties  of  a  public  office.  The 
statute,  on  its  face,  appears  to  be  clear  denial  of  the 
equal  i3rotection  of  the  laws  to  corporations  and  their 
officers  and  agents,  as  there  is  no  reasonable  basis  of 
classification  between  them  and  individuals  and  asso- 
ciations of  individuals  having  equal,  or  greater 
strength  mider  a  non-incorporated  form  of  organiza- 
tion. To  go  beyond  the  acts  purportedly  made  un- 
lawful therein,  so  as  to  read  into  it  a  legislative  inten- 
tion to  include  the  circumstances  set  forth  in  plain- 
tiff's complaint,  would  require  every  corporation  to 
proceed  at  its  peril,  in  virtually  every  move  imder- 
taken  in  or  incidental  to  its  employees,  or  any  of 
them,  to  determine  absolutely  that  there  are  no  po- 
litical implications  directly  or  indirectly  involved. 
Such  consti'uction  would  deny  to  defendant  the  equal 
protection  of  the  laws  of  the  State  of  Arizona. 

CONCLUSION 

Plaintiff's  complaint  failed  to  state  a  claim 
against  defendant  upon  which  relief  could  be  gTanted. 
It  was  appropriately  challenged  by  defendant's  mo- 
tion to  dismiss.    The  motion  was  granted.    Plaintiff 
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elected  to  stand  upon  his  complaint  and  refused  to 
attempt  a  better  statement.  Judgment  of  dismissal 
was  duly  entered.  For  these  reasons,  defendant  re- 
spectfully submits  that  the  judgment  of  the  District 
Court  should  be  affirmed. 

Respectfully  submitted, 

ELLINWOOD  &  ROSS 
NORMAN  S.  HULL, 
807  Title  &  Trust  Bldg., 
Phoenix,  Arizona. 

LAWRENCE  L.  HOWE, 

65  Market  Street, 

San  Francisco  5,  California. 
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